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HE declaration in the Republican platform 

in favor of a National Board of Arbitration 

to settle disputes between railways and their em 
ployes, is evidence of the growing popular de- 
mand for some means to avert railway strikes. 
Perhaps the reader believes that this is starting 
up an old subject which has no solution beyond 
the law of supply and demand. However, it igs 
vitally essential to the public interest that the 
railway service should never be suspended or 
seriously interrupted. ‘This evil has often re- 
sulted from strikes, and may result at any time 
until a remedy is found and applied. Obvi- 
ously the only remedy is compulsory arbitra- 
tion. This can be made fair and just to both 
sides, and will protect the public against the 
serious consequences of a suspended or crippled 
railway service. In these days such a condi- 
tion is of a far more serious nature than it was 
yeafs ago, and individuals are everywhere 
realizing that far more serious consequences 
than they have felt in the past can easily arise 
from an organized and wide-spread strike 
among the railroad employes of any section, 
The demand of the Republicans is for a National 
Board of Arbitration. 
to inter-State railroads. The same principle, 
however, can be made to apply to railroads 
wholly within a State, and particularly to pas- 
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This would apply only 


| senger lines in cities. 





The enactment of a 
general law by congress to regulate strikes and 
to have compulsory arbitration in disputes* on 
inter-State railways, could and should be fol- 
lowed by the passage of uniform and similar 
laws by each Legislature of every State, which 
would govern railroads wholly within a State. 
This is one of the many things which Congress 
and the Legislatures should do, and it might 
well occupy their time when they are doing 
things which they ought not to do. 


Leonide Leblanc’s will is to stand after all, and 
from newspapers abroad we learn that her credi- 
tors are raging about Paris while the outcasts of 
Paris are rejoicing. It may be that Leonide is 
unfamiliar, but it was only a short time ago 
when she was the talk of the civilized world. 
At an early age she was compelled to leave her 
home because her parents tried to force her to 
lead a life of shame. She subsequently grew 
up and became the most beautiful woman in 
Paris. She died, leaving her vast fortune to 
the homeless children of Paris. After her death 
there was a great legal battle over her will. 
She left a large number of creditors as well as 
a large fortune, and the creditors demanded 
that this fortune be portioned among them. 
The judges, however, have decided otherwise. 
The decision is based, it would seem, upon the 
theory that the average creditor of a woman 
like Leonide is a regular Shylock who drives 
hard bargains and gets handsome bargains 
as he goes along. To pay these demands 


would be to add so much to the desires 
of his rapacity. In addition to this, the 
judges seemed to be somewhat influenced 


by the fact that there were so many homeless 
children in Paris, and that the bequest would 
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do them so much good. Leonide herself 
knew by bitter experience the need of asylums 
and refuges for the waifs of the streets. As- 
suredly this was so, for in her childhood she was 
often an inmate of them; she also knew the 
temptations of Parisian life and the tendency 
to go to the bad. In her will which read “ hav- 
ing never experienced a taste for marriage, I 
bequeath my worldly goods to those who have 
that taste, but have not the means of gratifying 
it. To the homeless children of Paris, and to 
the night refuges to which they are driven by 
distress, 1 bequeath the whole of my fortune.” 
Specifically she gave the bulk of her fortune to 
those institutions which gave both physicial and 
moral shelter to homeless girls, and the re- 
mainder largely to be apportioned among de- 
serving poor girls as dowries to aid them in 
making suitable marriages. There was, how- 
ever, no one else to whom she could leave her 
fortune. She wrote, “I prefer to leave my 
money to those who will not wrangle over it, 
but will accept it with gratitude and defend it 
with zeal.” This view, however, was not held 
by her creditors, who at once commenced an 
action to break the will, but after a long legal 
battle they were defeated by an unanimous de- 
cision of the full bench of the judges. The 
money which the testatrix had earned, they de- 
clared, which she had labored hard to acquire, 
and which she had suffered much privation to 
hoard, must be appropriated to the uses for 
which she intended it. The judges delivered 
this utterance with the utmost gravity, though it 
is said that oneof them did turn to his neigh- 
bor and wink at him with appalling solemnity. 
The circumstances are peculiar and the will 
is most original and quite different from what 
one would expect. The decision of the judges, 
after all, is far more satisfactory and it is in 
unison with the best interests of the people and 
of the State than many of the technical deci- 
sions of our own courts, so often held up to 
ridicule on account of flimsy technicalities of 
practice and procedure which do not go to the 
root of the question. 


Though the increase of crimes of violence in 
this county, which is constantly exciting and 
attracting a large portion of the public, is trace- 
able to the slowness with which deserved pun- 





ishment is visited upon the guilty, yet there is 
no question but that a strong and sufficient 
remedy may be found by the united action of 
Congress and the State Legislatures. Let the 
sound portion of public opinion assert itself and 
the unsound will accept the result. In this 
matter the suggestion made by one of the most 
experiened “‘ murder judges” in the country, in 
a recent number of the Worth American Review 
on “ The Increase of Homicide in America,” is 
the most practical we have see in a long time. 
Its author is Judge I. C. Parker, of the United 
States District Court for the western district of 
Arkansas, which includes the dark and bloody 
ground of Indian Territory. Judge Parker 
says: 

To destroy the greatest of all promoters of 
crime, I would remodel the appellate court sys- 
tem. I would organize in the States and in the 
Nation, courts of criminal appeals, made up of 
judges learned in the criminal law and governed 
by a desire for its speedy and vigorous enforce- 
ment. I would have sent to these courts a full 
record of the trial and they should be compelled 
to pass upon the case as soon as possible, ac- 
cording to its merits, and ascertain the guilt or 
innocence of the accused from the truth and the 
law of the case manifest on the record. I would 
brush aside all technicalities that did not affect 
the guilt or innocence of the accused. * * * 
I would provide by law against the reversal of 
cases unless, upon their merits, innocence was 
manifest. The innocence of the party should 
be the guide. 

Nothing short of magic would be wrought by 
the institution of such a court of criminal appeal 
here in this state of New York, where it could 
be instituted without departure from the settled 
principles of law, and with only a slight restric- 
tion, now contained in the State Constitution. 
In the first place, celerity, the chief requisite of 
criminal justice, would be accomplished. 
Instead of hanging fire for a year and a half an 
appeal from judgment would be disposed of in 
six weeks. With expert criminal judges alone 
on the bench the fine-spun arguments of expert 
criminal lawyers would be brushed aside and 
the hands of trial judges—now fettered by the 
fear of reversal at the hands of a bench unac- 
quainted with the peculiar tactics of the crimi- 
nal bar—would be upheld. Knowing that 
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such would be the treatment accorded them on 
appeal, counsel for criminals would cease to 
obstruct the course of justice with frivolous ob- 
jections. Trial judges, absolved from their 
duty of walking a tight rope of technicality 
which is inexorably stretched by the Appellate 
bench and mischievously shaken by the criminal 
bar, would cause expedition with their cases 
and maintain discipline in their court-rooms. 

Such a court could be readily created out of 
the various branches through the State of the 
Appellate Division. An expert criminal judge 
could be found and spared in each. ‘The sole 
constitutional change necessary would be the 
limitation of the present criminal jurisdiction 
of the Court of Appeals. This change would 
be, we have little doubt, to the relief and sat- 
isfaction of that body. There would be noth- 
ing in the least radical about such an amend- 
ment. A large class of cases, both criminal 
and civil, is now constitutionally stopped at 
the Appellate Division on its way to the Court 
of Appeals. 

The swift and certain operation of such a 
court would supply a tonic to public opinion 
such as it is likely to get from no other source. 
Moreover, when once established in a leading 
State, such a system would be adopted through- 
out the Union as rapidly, for instance, as the 
Australian ballot system has been adopted. 
Then we could hope to see our national homi- 
cide average of 7,317 cases a year— 10,500 
last year — begin to diminish. Then we could 
be sure that more than 723 murders in 43,902 
would in six years be capitally punished and 
Judge Lynch not driven to action in 1,118 
times in the same period. And then murder 
might not be, as it is now, a risk which has to 
be taken seriously into account by American 
insurance companies. 


In a recent interview as to the advice he 
would give to a college graduate, Hon. John 
F. Dillon, authority on municipal law, and at 
present one of the commissioners of Greater 
New York, said : 

“Inquiry among the members of the bar 
disclose not a great amount of encouragement 
for young men. Where a few at the head are 
having great success, the many at the bottom 
are eking out a bare existence by all sorts of 
expedients.” 


“When my advice is asked by a young man 
or his parents, whether he should study law, I 
endeavor, in view of the crowded state of the 
profession, to dissuade him from it, unless it is 
seen that he has abilities that in a marked de- 
gree demonstrate that he is especially fitted for 
the law. 

“The successful practice of the law in mod- 
ern times requires very much more than a mere 
technical knowledge of the practical affairs of 
the world. Most cases do not present mere 
abstract legal problems, but concrete problems 
—what is the best thing to do—which involves 
a knowledge of business, of usages and the 
practical affairs of life. If, however, you can- 
not dissuade him, the next question I ask is, 
Is he a man of strong physical vigor ? 

“Successful lawyers are hard-working ma- 
chines, and unless they have a good physical 
constitution they will fail of eminent success. 
No lawyer can succeed, or long succeed, unless 
in addition to the requisite intellectual quali- 
ties, he has also the requisite moral qualities. 

‘* Integrity in the broadest sense, as well as 
in the most delicate sense of the term, is an in- 
dispensable condition to success in the law. 
Intellectual qualifications, fitness and integrity 
will not alone insure success. The successful 
lawyer must also have industrious habits. The 
successful lawyer is the lawyer who works and 
toils. He must have a genius for work, These 
are fundamental conditions. But all these ex- 
ist and yet fail to bring any marked success, 
because success comes from a happy combina- 
tion of physical and intellectual qualities, in- 
cluding will, power of decision, moral qualities, 
integrity and saving common sense, so that the 
advice which the lawyer gives shall be seen to 
be wise; that is, the advice he gives shall be 
practically demonstrated to be wise, as shown 
in the results. The modern client wants good 
results.” 


It is with great pleasure that we note a de- 
cision of Mr. Justice Peckham of the United 
States Supreme Court, inasmuch as it corre- 
sponds to our belief that in these days we are 
dealing too much with technicalities in our 
practice and procedure, and are giving too little 
attention to the value of the facts involved in 


any case. This condition arose in the case of 


Crain v. United States, which was decided a 
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short time ago by the Federal Supreme Court. 
The case afforded Judge Peckham an opportu- 
nity to show that he is more liberal and modern 
in his ideas, which discourage mere technicali- 
ties in criminal cases, but yet which does not 
impair the protection which the defendant 
should have from an appellate court. The facts 
were, that Crain had been convicted under the 
United States statutes for preparing papers 
containing fictitious statements with forged sig- 
natures, and transmitting them to the Commis- 
sioner of Pensions, for the purpose of defraud- 
ing the United States through an unfounded 
claim for pension. The majority of the United 
States Supreme Court held that before a con- 
viction for an infamous crime could be affirmed, 
it must appear from the record that the ac- 
cused was called upon to plead or did plead to 
the indictment. The court held that this is a 
matter of substance, and not merely of form; 
that “due process of law” requires that an ac- 
cused plead or be ordered to plead, or, in a 
proper case, that a plea of not guilty be entered 
for him, before his trial can rightfully proceed; 
that the record of his conviction must show dis- 
tinctly, and not by inference merely, that every 
step involved in due process of law, and essen- 
tial to a valid trial, was taken in the trial court; 
otherwise, the judgment will be erroneous. 
Judge Peckham, together with Justices Brewer 
and White, dissented from the opinion of the 
court, and in the opinion of Judge Peckham it 
is pleasing to quote the following: 

“At a certain period of English history, 
when an accused person had no right to be 
represented by counsel, and when the punish- 
ments for crimes were so severe as to shock the 
sense of justice of many judges who adminis- 
tered the criminal law, it was natural that tech- 
nical objections which, perhaps, alone stood 
between the criminal and the enforcement of 
a most severe, if not cruel penalty, should be 
accorded great weight, and that forms and 
modes of procedure, having really no connec- 
tion with the merits of a particular case, should 
be insisted upon as a sort of bulwark of de- 
fence against prosecutions which might other- 
wise be successful, and which at the same time 
ought not to succeed. These times have 
prssed, and the reasons for the strict and slav- 
ish adherence to mere form have passed with 
them. 





“In this case there cannot be a well-founded 
doubt that the defendant was arraigned, and 
pleaded not guilty. The presumption of that 
fact arises from a perusal of the record, and it 
is, as it seems to me, conclusive. There is no 
presumption in favor of defendant upon a 
criminal trial excepting that of innocence. 
Error in the record is not presumed, but must 
be shown. A presumption that proper forms 
were omitted is not to be made. There must 
be at least some evidence to showit. And yet, 
because the record fails to make a statement in 
terms that the defendant was thus arraigned, 
and did so plead, this judgment is to be re- 
versed, and that, too, without an allegation, or 
even in pretence, that the defendant has suf- 
fered an injury by reason of an alleged defect 
of the character in question. I think such a 
result most deplorable.” 


An interesting comment on the subject of 
citing American reports in England is made by 
the Solicitor’s Journal thus: ‘The American 
Reports have this month attained the dignity of 
a place in a headnote of the Law Reports. The 
headnote to Kennedy v. Trafford (1896, 1 Ch. 
763) says: “Van Horne v. Fondu (5 Johns. 
Ch. [N. Y.] 388) not followed.” A decision of 
Chancellor Kent is cited as authority to the 
English Court of Appeal, and is not followed. 
Why not? Because, in spite of the great attain- 
ments, judgment, and skill in the application 
of principles of Chancellor Kent, the English 
Court of Appeal did not know how far the law 
of the State of New York and the law of Eng- 
land were alike in these matters. And surely 
it is not their business to know. It is quite bad 
enough to cite foreign decisions arguendo and 
by way of analogy, unless the foreign.law is 
proved as a fact; the citation is even then 
fairly useless. But the citation of such foreign 
decisions as authorities in an English court 
should be repressed with severity as both 
dangerous and misleading. On this point we 
cannot do better than recall the strong remarks 
of Lord Halsbury and Cottonand Fry, L.JJ., in 
Re Missouri Steamship Co. (42 Ch. D. 321, 330). 
On counsel proceeding to read the judgment of 
the Supreme Court of the United States in the 
Montana Case, Lord Halsbury, C., said: ‘‘ We 
should treat with great respect the opinion of 
eminent American lawyers on points which 











hen 
eign 
ourt 
0th 
t we 
arks 
., in 
330). 
nt of 

the 
‘We 
n of 
rhich 








THE ALBANY LAW JOURNAL. 5 








arise before us, but the practice, which seems 
to be increasing, of quoting American decis- 
ions as authorities, in the same way as if they 
were decisions in our own courts, is wrong. 
Among other things, it involves an inquiry, 
which often is not an easy one, whether the law 
of America on the subject on which the point 
Fry, L. J., 


said: “I also have been struck by the waste of 


arises is the same as our own.” 


time occasioned by the growing practice of 
citing American authorities. ’’ And Cotton, L. 
J., added: “T have often protested against the 
citation of American authorities.” If the 
practice gets thoroughly established, we shall 
soon have counsel contending that a well-con- 
sidered decision of an English judge was wrong 
because some out-of-the-way American case 
was not cited to him or that another case has 
been overruled by an American court. We 
have such an abundance of case law on every 
subject in our own reports, that principle has 
very seldom an opportunity of coming to the 
front. When, however, that case does arise, for 
the law’s sake, do not let us allow English 
principle to be stifled by foreign competition. 


In a recent case decided by the Appellate 
Court of Indiana, Prudential Ins. Co. v. Jen- 
kins, 43 N. E. R., 1056, it was held that an 
uncle, living on his sister’s place and keeping 
his nephew, his sister’s son, had no insurable 
interest in the child. 

In the opinion the court said: Appellant 
claims to be an insurance company, insuring 
the lives of children one year old and over, and 
adults up to seventy. Appellee recovered 
judgment for $115 upon an alleged contract 
whereby appellant, in consideration of ten 
cents, which it afterwards offered to return, 
insured the life of his nephew, a schoolboy 
thirteen years of age, without seeing the boy, 
without his knowledge, and without any medi- 
cal examination, so far as the record indicates, 
and after being informed that the boy had been 
exposed to diphtheria, which was then in the 
house where he lived. The only interest which 
appellee had in the boy’s life is that shown by 
the evidence that he was the child of appel- 
lee’s sister, and the statement: ‘We _ lived 
together; my sister owned the property, and 
[ kept the boy.’ It is well settled in Indiana 





that when one takes out an insurance policy 
upon his own life, and pays the premiums 
therefor, he may name whom he will as the 
beneficiary. (Nye v. Grand Lodge. g Ind. App. 
131, 36 N. E., 429, and cases there cited). 

A different rule, however, prevails when one 
takes out an insurance policy upon the life of 
another, meking it payable to himself, as here 
and himself paying the premiums. In _ such 
cases the assured must have an insurable inter- 
est in the life insured; else it falls under the 
ban of the law as a wagering contract. (Insur- 
ance Co. v. Volger, 89 Ind. 572; Amik v. But- 
ler, 111 Ind. 578, 12 N. E. 518; Nye v. Grand 
Lodge, 9 Ind. App. 131, 36 N. E. 429; Ap- 
peal of Corson, 113 Pa. St. 438; 6 Atl. 213; 
Riner v. Riner, 166 Pa. St. 617, 31 Atl. 347; 
Warnock v. Davis, 104 U. S. 775) Just what 
is an insurable interest we will not undertake 
to define. Our Supreme Court has said it must 
be “‘pecuniary interest.” (Insurance Co. v. 
Volger, 89 Ind. 572; Burton v. Insurance Co., 
119 Ind. 207, 21 N. E. 746.) In the latter 
case quotations are made indicating that by 
‘pecuniary interest’’ is meant that interest 
which arises from the reasonable expectation of 
benefit or advantage from the continuance of 
life; but the mere fact of relationship is not 
sufficient, except, perhaps, where this is a legal 
The insurance 
of children who are helpless and under the 


right of support arising from it. 


control and authority of others is susceptible of 
such possibilities of evil that it should not be 
encouraged, and the evidence ought to estab- 
lish an insurable interest most clearly and satis- 
factorily before a verdict should meet the ap- 
proval of atrial court. The facts fall far short 
of establishing any relation of debtor and 
We are satisfied, under the authori- 
ties, that the evidence here fails to disclose an 
insurable interest in the appellee, giving to that 
phrase the most liberal interpretation author- 
ized by our decisions. 


creditor. 


There is, perhaps, too little attention given to 
important legal changes by different legislative 
bodies, particularly where we consider that law- 
yers are largely represented in every such 
assembly. 


There was passed by the Senate shortly 
before adjournment an important bill regulat- 
ing the practice of the courts in cases of con- 
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tempt. The bill was discussed in a thin Sen- 
ate, and was passed after an inadequate debate, 
in which the brunt of the opposition was borne 
by Senator Platt of Connecticut. 


The motive of the bill is a good one. It 
owes its origin to the great strike of the Ameri- 
can Railway Union at Chicago two years ago, 
and the extraordinary use which was made by 
Judges Grosscup and Woods of the “ gatling 
gun injunction” in exterminating the strike. 
Debs and his associates in the leadership of the 
American Railway Union, it will be remem- 
bered, were summarily sentenced to imprison- 
ment for disobeying the injunction issued by 
the court against all interference with interstate 
commerce or the transportation of the mails. 


Naturally enough, labor organizations in 
general, and railway labor organizations in 
particular, have been desirous of having the 
law so changed that such a use of the process 
of contempt as was made at Chicago should 
be impossible in the future. Many people who 
are not affiliated with labor organizations have 
felt that the proper authority of the courts was 
exceeded in the case under consideration, and 
that a dangerous precedent would be estab- 
lished if the ordinary right to trial by jury were 
to be suspended and sentence at the caprice of 
a single judge substituted. 

The bill passed by the Senate defines con- 
tempts of court as of two classes —direct and 
indirect. Direct contempts are those com- 
mitted in the presence of the court, or so near 
thereto as to obstruct the administration of 
justice. In these cases the power of summary 
sentence is retained. All other cases are de- 
scribed as indirect ; and in these it is provided 
that the accused shall have a reasonable oppor- 
tunity to purge himself of contempt, that he 
shall be entitled to claim a trial by jury, as in 
any criminal case, and that he shall have the 
right of appeal to the Supreme Court of the 
United States. 

The trouble with this bill is that it is much 
broader in its provisions than was intended by 
its framers. It opens up a possibility of load- 
ing the Supreme Court with appeals in trivial 
cases in which only small sums of money are 
involved. It was stated by Senator Platt in 
the course of the Senate debate, that a large 
proportion of the patent practice in this coun- 





try depends for enforcement to prevent in- 
fringement of patents upon the power of the 
court to punish for contempt for disobedience 
of its decree. All such cases under the pro- 
posed law, might be carried before the Supreme 
Court by the simple device on the part of the 
infringer upon a patent, of demanding a trial 
by jury when charged with contempt of court 
in disobeying an injunction against infringe- 
ment, and taking an appeal to the Supreme 
Court. This is but one instance of many that 
might be cited with reference to which the 
effect of the bill is broader than was contem- 
plated. It behooves the lawyers in Congress to 
correct the scope of the proposed law, for the 
reason that the measure as it now stands, would 
work to defeat its own ends. 


———— > 


COMMERCIAL PAPER OF A CORPORA- 
TION. 


COURT OF APPEALS. 


Tue CHaAset NATIONAL BANK OF THE City oF NEW 
York, respondent, v. B. C. Faurot, appellant. 

The commercial paper of a corporation negotiable in its form 
does not lose the quality of negotiability by having attached 
thereto the corporate seal. 

The indorser of a promissory note cannot avail himself of 
his agent's mistake and the bad faith of the payee in the traus- 
action inducing its delivery to defeat the note in the hands of a 
bona fide holder. 


APPEAL from a judgment of the General Term, 
First Department, affirming a judgment for plain- 
tiff entered upon the verdict of a jury. 


BartLett, J.— The plaintiff seeks to recover of 
defendant as indorser of a promissory note for $16,- 
787.02, signed ‘‘ New York Construction Company, 
by T. P. Graf, Secretary.” Impressed upon the 
face of the note were the words, ‘‘ New York Con- 
struction Company, Seal.” The note did not recite 
a seal and no effort was made at the trial to prove 
seal, or that it was affixed by authority of the ‘* New 
York Construction Company,” save reading the note 
in evidence. The note was executed and payable 
in the State of Ohio, and the contract of indorse- 
ment was made in the State of New York. The 
facts upon this appeal are undisputed, and the plain- 
tiff’s counsel insists that the seal on the note in suit 
was not proved within the rule laid down by this 
court in Weeks v. Esler, 143 N. Y., 374, that the 
note is negotiable, and having been purchased in 
good faith and before maturity, as found by the jury, 
the recovery below must be sustained. 

The defendant’s counsel, while admitting that the 
rule in Weeks v. Esler is opposed to certain of his 
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contentions on this appeal. urges with much earnest- 
ness and ability that this court should reconsider 
the doctrines of that case; he also argues that, even 
assuming the note to be negotiable in form, it never 
had a legal inception, and defendant is not liable as 
indorser. 

We held in Weeks v. Esler that the presumption 
attaching ordinarily to seals of corporations when 
affixed to deeds or other instruments did not exist 
as to the promissory notes of acorporation, and that 
in the absence of any recital that the seal of the cor- 
poration was affixed and of any evidence to show 
the fact of sealing, or that the corporate seal was 
impressed, or that it was the corporate seal, the 
notes could not be regarded as sealed instruments. 

We think this rule a reasonable one in view of the 
vast business transactions of corporations, and see 
no occasion to reconsider it. 

In the case at bar we shall assume for the pur- 
poses of this appeal that the note in suit was a sealed 
instrument, and will place our decision on broader 
grounds than those laid down in Weeks v. Esler. 

In view of the law as settled by this court and the 
courts of other jurisdictions as to what instruments 
are negotiable, we hold that the commercial paper 
of a corporation negotiable in form does not lose 
the quality of negotiability by having attached 
thereto the corporate seal. 

The following are a few of the cases showing the 
evolution of the modern doctrine that a seal does 
not deprive corporate obligations of negotiability: 

Bank of Rome v. Village of Rome, 19 N. Y. 20. 
The village had issued bonds under its corporate 
seal in aid of arailroad company, and the latter sold 
certain of them to a bona fide holder, and the ques- 
tion was whether the purchaser was subject to a de- 
fence available against the railroad company. 

Comstock, J., said: *‘The bonds were payable 
to bearer, and although under the corporate seal 
of the village, they were negotiable instruments in 
such a sense as would exempt them, in the hands 
of a bona fide holder, from a defence which might 
be available against the railway company ” (citing 
State of Illinois v. Delafield, 8 Page, 527; S. C. on 
appeal, 2 Hill, 159, 177; Mechanics’ Bank v. New 
Haven R. R., 3 Kern. 625, 627; Fisher v. Morris 
Canal Co., 3 Am L. Reg. 423). 

Brainard v. New York & Harlem R. R. (25 N. 
Y. 496): ‘It was held that the bond of a railroad 
corporation, payable to an individual or his assigns, 
is in the nature of commercial paper, negotiable by 
delivery under an assignment in blank, and not a 
specialty subject to equities between the corpora- 
tion and the person named in the bond as the pri- 
mary payee.” 


Denio, C. J., said: ‘‘ The questions of law which 
the appeal presents are, whether these instruments 





are commercial paper, so as to be negotiable, and 
whether they were legally negotiated by delivery 
under the blank assignment. These might have 
been very grave questions in this State a few years 
ago. But they have been settled against the de- 
fendant in this State by a series of decisions which 
it is impossible at this day to depart from. * * * 
The point of objection, when it is sought to bring 
such securities within the law of commercial paper 
is that, being under seal, they are deeds, and com- 
mercial instruments are simvle contracts. But 
when such obligations are issued to secure the pay- 
ment of money upon time, and contain on their face 
an expression showing that they are expected to 
pass from one person to another, and thus to per- 
form the office of bills and notes, or of money, as 
the words ‘ bearer,’ or ‘assigns,’ or ‘the holder,’ or 
the like, the courts of this country, with a single 
exception, and those of this State, without an ex- 
ception, have concurred in attaching to them the 
attributes of commercial paper.” (See cases cited 
in this opinion.) 

This case also laid down the rule that no distinc- 
tion could be made between private corporations 
and those which are created for govermental or 
municipal purposes. 

Dinsmore v. Duncan (57 N. Y. 573): It was held 
that the negotiability of a United States treasury 
note is not restrained or affected by the fact that it 
is under the treasury seal. 

Dwight C., said: ‘There are several objections 
urged to the negotiability of this instrument. One 
is, that it is under the seal of the United States 
treasury. There are, no doubt, decisions that an in- 
strument under seal is not negotiable. These cases 
refer to private obligations between individuals 
(Clark v. Farmers’ Manufacturing Co., 15 Wend. 
256; Steel v. Oswego Cotton Manufacturing Co., 
id., 265). They are not to be extended to the case 
of public securities like those issued by the govern- 
ment, and intended to seek for a market throughout 
the civilized world. The seal was not placed there 
to restrain their negotiability, but rather to stamp 
them as genuine wherever they might be in circula- 
tion.” 

Evertson v. National Bank of Newport (66 N. Y. 
14) holds interest coupons of railroad bonds payable 
to bearer at a specified time and place are negotiable 
promises for the payment of money. (See cases there 
cited.) 

Marine, etc., Co. v. Bradley (105 U.S., 175) was 
the case of an instrument issued by a South Caro- 
lina corporation under seal agreeing to pay a certain 
sum of money, and by an indorsement under seal the 
company agreed in consideration of forbearance to 
pay a higher rate of interest on the money to 
bearer. 
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Mr. Justice Matthews, passing upon the validity 
of the indorsement, said: ‘‘It is a negotiable note 
within the meaning of the law merchant, according 
to the law of the place of the contract, notwith- 
standing it is an instrument under seal ” (p. 180). 

In Mercer County v. Hackett (1 Wall., 83) the 
United States Supreme Court held county bonds 
under seal to be negotiable instruments. Mr. 
Justice Grier said, in speaking of the bonds issued 
under seal: ‘“ But there is nothing immoral or con- 
trary to good policy in making them negotiable if 
the necessities of commerce require that they should 
be so. A mere technical dogma of the courts or 
the common law cannot prohibit the commercial 
world from inventing or issuing any species of 
security not known in the last century.” 

The following authorities further illustrate the 
point under discussion: Mason vy. Frick (105 Pa. 
St., 162, and cases cited); Barrett v. Schuyler Co. 
(44 Mo., 197); Morris Canal, etc., Co. v. Fisher (9 
N. J. Eq., 699); Haven v. Grand Junc. R. R. (109 
Mass., 88); Murray v. Lardner (2 Wall., 110); Na- 
tional Exchange Bank v. Hartford R. R. Co. (8 R. 
I., 375); Daniel on Neg. Inst., secs, 1500 and 1501, 
and cases cited; Morawetz on Corp., sec. 341; 
Tiedeman on Com. Pap., sec. 117. 

In Blewitt v. Borum et al. (142 N. Y. 357), 
Judge Peckham, in a learned and interesting opin- 
ion, reviews the history of seals upon instruments, 
and points out their immateriality on contracts 
which do not require them in order to be valid. 

The note in suit being negotiable under the law 
of this State, and the contract of indorsement hav- 
ing been made here, it is unnecessary to consider 
many of the points argued by appellant under the 
assumption that the defendant had indorsed a non- 
negotiable instrument. 

It remains only to examine the contention of de- 
fendant’s counsel, that the note, if negotiable, never 
had a legal inception, and that defendant is not 
liable as indorser. 

The note sued on was executed under the follow- 
ing circumstances: 

The defendant was interested in building a rail- 
road in Ohio, known as the Columbus, Lima and 
Milwaukee Railroad, which was in course of con- 
struction. 

Capital was needed, and defendant came to New 
York to arrange for raising it at the suggestion of a 
firm of contractors who were engaged in building a 
portion of theroad. One Kaufman Simon was on 
the indemnity bond of the contractors to the con- 
struction company in the sum of $50,000. 

Simon had advanced money to the contractors in 


the sum of $16,787.02, being the amount of the 
note in suit. 





The contractors were in some difficulty, and suit 
had been instituted against Simon on the bond. 

At this juncture Simon professed to have made 
arrangements with responsible third parties for capi- 
tal to complete the road. 

Simon insisted that he would not close with the 
parties who were to raise this money unless he was 
paid his advances to the contractors and the indem- 
nity bond surrendered to him. 

The defendant sent to Ohio for his attorney, Mr. 
Cable, to aid him in closing the transaction. 

After Cable arrived in New York the defendant 
placed in his hands the note in suit, duly indorsed 
by himself, and the indemnity bond upon which 
Simon was liable as surety. 

A form of contract had been agreed upon under 
which the new arrangement was to be carried out, 
and defendant testified that he told Simon that 
when the contract was signed by him and his parties 
he had instructed Cable to give kim the note and 
indemnity bond. 

Cable swore that Simon said the contract was all 
right, but he would not ask his parties to sign unless 
he knew there would be no question about past 
transactions, and he asked that the note and bond 
be delivered to him. Cable at first demurred to 
such a course as contrary to his instructions, but 
finally yielded, with the understanding that the note 
and bond were to be returned if contract was not 
Simon departed with the note and bond in 
his possession, under promise to get the contract 
executed and deliver it to Cable at a place named 
at a later hour the same day, but failed to do so, 
and departed from the State. 

This was in July, 1890, and on the 29th day of 
the following September Simon handed the note to 
the president of the Southern National Bank, with 


signed. 


the request that he give it to a broker for sale. The 
note was sent to brokers to sell for $16,000, which 
was done, and the purchaser sold to the plaintiff for 
$16,500. 

Under these circumstances it is clear the note had 
a legal inception. The situation is the same as if 
the defendant himself had handed the note to Simon. 
By the act of defendant’s agent the note was put in 
circulation, and the defendant cannot avail himself 
of the agent’s mistake and Simon’s bad faith as a de- 
fence against the bona fide holder of the note. The 
note having a legal inception, the defence of usury 
fails even if it is assumed, contrary to the law, that 
it could have been pleaded against the corporation 
plaintiff. 

We have examined the exceptions and find no 
reversible error. 

The judgment appealed from should be affirmed, 
with costs. 





All concur. 
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CONTRACTS FOR PERSONAL SERVICE. 


NECDOTES of the egregious mistakes made by 
i unfortunate candidates at examinations are 
many as they are humorous, “ What was the Habeas 
Corpus Act?” ‘* Habeas means heavy, corpus the 
dead, hence it derives the meaning of an Act.” The 
following, if we mistake not, nas the merit of being 
more original, and, asthe hero was « law student, 
it may with more propriety be repeated in these 
pages. The question was whether, if a Royal 
Academician contracted to paint a picture and died 
before it was finished, the contractual obligation 
would pass to the academician’s representatives. 
The ingenuous reply was, that it would depend upon 
the subject of the picture. If it was a portrait or 
the like, the duty to complete it would fall on the 
executors or administrators of the deceased. If, 
on the other hand, it was of a landscape, it would 
savor of realty, and the heir would have to finish 
it within the stipulated or a reasonable time. 
Clearly such candidates read the text-books neither 
wisely nor too well, and their patter of analytical 
reasoning leaves much to be desired. 

To go to the inception of a contract. If a person 
who makes an offer dies before his offer is accepted, 
his death is an absolute revocation, and the offer 
cannot be accepted after he is dead. As is well 
recognized by all who have given thought to the 
elements that make up a contract, a common inten- 
tion—the consent of each contractor—is an essential 
element of an agreement. It clearly follows, then, 
that whenever a proposer’s death does occur prior 
to the acceptance of his offer, that event makes the 
proposed agreement impossible by removing one of 
the persons whose consent would make it. (Dickin- 
son v. Dodds, 34 L. T. Rep. 607; 2 Ch. Div. 475.) 
And this principle, by the way, applies to all pro- 
posals, whether they be for personal services or not. 

But granting that a contract has been entered 
into, and that it is of such a nature that it cannot 
be performed by an agent, but its performance de- 
pends upon the personal services and skill of one 
party, may we justly and fairly say that all the par- 
ties when they entered into the contract must have 
known, ‘and what is more important, contemplated, 
that a prevention of performance by the act of God 
should be an excuse for non-performance? Or, to 
put the question in a more technical form, in the 
absence of an express stipulation that incapacity to 
perform shall not excuse, is the original contract 
conditional or absolute? Chief Baron Pollock gives 


us the answer in the course of his judgment in the 
well-known breach of marriage case of Hall v. 
Wright: ‘* All contracts for personal services,” he 
tells us, ‘‘ which can be performed only during the 
lifetime of the party contracting, are subject to the 
implied condition that he shall be alive to perform 





them; and, should he die, his executor is not liable 
to an action for the breach of contract occasioned 
by his death.”” (Hall v. Wright, 1 L. T. Rep. 230; 
E. B. & E. 793; see, too, Farrow v. Wilson, 20 L. 
T. Rep. 810; L. Rep. 4 C. P. 744.) The rule will 
commend itself to any one who calls to mind a case 
such as that of a professional engagement entered 
into by one of those pianists who in the present day 
attract a large audience, and have many admirers, 
often ladies. And the consideration of such a case 
will further suggest the inquiry, what, if by the 
visitation of Providence, the performer becomes 
temporarily unwell or permanently ill? This diffi- 
culty was present in the mind of Pollock, C. B., 
and he elucidates the law by thus continuing his 
judgment: “So a contract by an author to write a 
book within a reasonable time, or by a painter to 
paint a picture within a reasonable time, would, in 
my judgment, be deemed subject to the condition 
that, if the author became insane, or the painter 
paralytic, and so incapable of performing the 
contract by the act of God, he would not be 
liable personally in damages any more than his 
executors would be if he had been prevented 
by death.” This dictum will be found to have 
been since confirmed and established as good law 
by the cases of Boast v. Firth (19 L. T. Rep. 264; 
L. Rep. 4 C. P. 1)—a case of an apprentice who was 
bound apprentice with a covenant to serve, abso- 
lute and unconditional in its terms; and Robinson 
v. Davison (24 L. T. Rep. 755; L. Rep. 6 Ex. 269), 
upon an engagement by that eminent pianist, Miss 
Arabella Goddard, to play at a concert at Brigg in 
1871. And the cases now justify the proposition 
that, in the absence of stipulation, it was part of 
the original bargain that a sick performer should 
not be at liberty to insist on performing his engage- 
ment as best he can, however inefficiently that may 
be. Moreover, the incapacity to perform may be so 
permanent, or performance at the specified time be 
so important to the other party, as to go to the root 
of the consideration, and justify the other party in 
rescinding the contract. (Cookson v. Stones, 1 E. 
& E. 256; Poussard v. Spiers and Pond, 34 L. T. 
Rep. 572; 1 Q. B. Div. 410; Simon v. Watson, 46 
L. J. 679, C. P.) This last question must to some 
extent depend upon the evidence in each case; and 
an interested reader may with profit consider the 
case arising out of the engagement of Madame 
Poussard to play the part of Friquette in Lecocq’s 
opera of ‘‘ Les Pres Saint Gervais ” at the Criterion 
theater in 1874 (Poussard v. Spiers and Pond); and 
the case of the schoolboy who was not to be re- 
moved from the school without a notice of a speci- 
fied length, but who had to be removed without 
notice on account of sickness (Simeon v. Watson). 
Both cases are most instructive. 
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The instincts of good feeling and the commonest 
politeness, if not, indeed, the dictation of self- 
interest, would suggest to a contractor that, in the 
event of his finding that he will be unable to fulfil 
an engagement, he should give immediate nutice to 
the person who engaged him. On the argument of 
the rule to show cause why a new trial should not 
be had in the case of Robinson v. Davison, the 
question whether in law it is necessary to give 
notice within a reasonable time of the disability 
was assumed in the affirmative, and it was expressly 
left undecided. Chief Baron Kelly, however, said: 
‘*Tt may well be that it is necessary, at any rate 
where the illness which disqualifies the performer 
precedes by a considerable interval the day of the 
engagement, and where for some time before that 
day he is certain that he will be unable to perform 
his contract.” 

The height of the ridiculous would be to suppose 
that a contract to marry is not a personal contract. 
The most ardent supporter of the propriety of dam- 
ages for a breach of promise to marry would surely 
draw the line there. In a case heard as long as 
eighty years ago a promise to marry had been 
broken, and the right of action had accrued in the 
lifetime of the lady. Nevertheless, the court in an 
action brought by her executor for the breach, held 
that such an action could not be maintained, it not 
clearly appearing upon the facts in the case that the 
breach had resulted in special damage to the per- 
sonal estate. (Chamberlain v. Williamson, 2M. &S. 
408.) Neither can an executor be sued by the sur- 
viving party to such a contract except, it is said, for 
special damage to the property and not to the 
person of the promisee, and which damage was 
within the contemplation of both parties at the date 
of the promise. (Findlay v. Chirney, 58 L. T. Rep. 
664; 20 Q. B. Div. 494.) It would, on the other 
hand, be as monstrous and inconvenient to contend 
that the current orders of a firm, which may for 
their proper execution require the supervision of a 
particular partner, are affected by the illness of that 
partner. 

There is another aspect of the subject not, per- 
haps, so generally known, and to which we will 
refer, albeit we must perforce now do so very briefly. 
It is undoubtedly true that if A contract to do cer- 
tain work which requires no special skill for B, 
and it does not appear that A has been selected 
with reference to any special qualification, B can- 
not complain if A gets the work done by a compe- 
tent person. A, nevertheless, being liable if the 
work be ill done. The daily experiences in business 
life will support and show the reasonableness and 
common convenience of such a proposition. At 
the same time, as Lord Denman remarked iu the 
case of Humble v. Hunter (L. Rep. 12 Q. B. 317), 








‘you have a right to the benefit you contemplate 
from the character, credit, and substance of the 
person with whom you contract.” In the case of 
Robson v. Sharpe and Drummond (2 B. & Ad. 308), 
Sharpe let a carriage to a Mr. Drummond for five 
years at a yearly rent, undertaking to paint it every 
year and keep it in repair. Mr. Drummond con- 
tracted with Sharpe alone, but, as a fact, Robson 
was a dormant partner with Sharpe. Three years 
later Sharpe retired from the business, and Mr. 
Drummond was informed that Robson would hence- 
forth be answerable for the repairs and would re- 
ceive the rent. Mr. Drummond offered to continue 
the job with Sharpe, but the latter replied that that 
was impossible. Mr. Drummond thereupon declined 
to accept the substitution of Robson for Sharpe, 
and returned the carriage at the end of the then 
current year. In accordance with the principal laid 
down by Lord Denman, we find that it was held, in 
an action for the rent for the last two years, that 
Mr. Drummond could not be sued upon the con- 
tract. This is a point that commercial and business 
men will do well to carefully remember, and we 
wish the limits prescribed for this article enabled us 
to state some other instructive and remarkable 
cases. As the great Lord Tenterden explained, 
“the defendant may have been induced to enter 
into this contract by reason of the personal confi- 
dence which he reposed in Sharpe. * * * The 
latter, therefore, having said it was impossible for 
him to perform the contract, the defendant had a 
right to object to its being performed by any other 
person, and to say that he contracted with Sharpe 
alone, and not with any other person.” ‘* The very 
fact,” says Mr. Justice Parke, “‘of Sharpe having 
tranferred his interest in the contract to Robson (a 
mere stranger as far as the defendant was concerned), 
was equivalent to saying (that which he did after- 
wards say), I will not perform my part of the con- 
tract ; and that is an answer to the present action 
brought in the names of Sharpe and Robson, for the 
defendant had a right to have the benefit of the 
judgment and taste of Sharpe to the end of the 
contract, and which, in effect, he has declined to 
supply.” — Law Times. 


MECHANICS’ LIEN LAW. 


COURT OF APPEALS. 


PETER CAMPBELL et al., appellants, v. AMALIE 
Coon, impleaded, respondent. 


The protection of the mechanics’ lien law (chap. 342, laws 
of 1885) extends to contracts made outside of and between non- 
residents of the State where the labor is performed or mate- 
rials furnished within this State. 

Although nothing is due upon a contract at the time of filing 
of a notice of lien by a materialman, the contractor having 
abandoned the work, if the contract is subsequently completed 
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by the owner, under a provision thereof permitting it, the lien 
will attach to the balance due on the contract after deducting 
the cost of completion. 

A provision of a building contract calling for the architect's 
certificate to authorize payment is not binding upon a mate- 
rialman when the contractor has abandoned the work and the 
building is completed by the owner. 

APPEAL from a judgment of the General Term, 
First Department, reversing a judgment entered 


upon the report of a referee. 


Gray, J.—The learned judges of the General 
Term below have reversed the judgment recovered 
by these plaintiffs in their action for the foreclosure 
of a mechanics’ lien, and have ordered a dismissal 
of the complaint, upon the ground, as we find in 
the opinion, that -‘the right to a lien pursuant to 
the provisions of the mechanics’ lien law (chap. 
342, laws of 1885, does not extend to contracts 
made and to be performed out of this State.” I 
think that that conclusion was erroneous, and that 
a consideratiun of the case fails to disclose any 
ground for the reversal of the plaintiff's judgment. 
It appears from this record, following the findings 
of facts, that the defendant, Amalie Coon, con- 
tracted with the Vanderbeck Iron Works Company, 
a corporation created by the laws of the State 
of New Jersey, to furnish and erect the iron 
work in a certain building she was about con- 
structing in the city of New York. That 
company then made a contract with the plain- 
tiffs, who were also residents of the State of 
New Jersey, by which the latter agreed to make 
certain iron lintels and iron separators, at an agreed 
price and in accordance with the contract between 
the company and Mrs. Coon, and to deliver the 
same to the iron work company “at and for the 
building” in question. The plaintiffs performed 
their agreement, and the materials called for in their 
agreement were delivered to the iron work com- 
pany, ‘‘at the city of Hoboken, in the State of 
New Jersey, and at No. 368 Greenwich, in the city 
of New York” (that being the place where the 
building was being erected), and all of them “ were 
actually used in the construction of the building 
with the knowledge and consent” of Mrs. Coon. 
It is perfectly clear, therefore, in the first place, 
that under their contract the plaintiffs were re- 
quired to deliver the materials, which they had 
agreed to furnish to the iron work company, ‘‘at 
and for the building in the city of New York,” and 
in the second place, that those materials were 
actually used in its construction, and is there any 
satisfactory reason for denying to them the protec- 
tion of the statute because the contract or agree- 
ment was one made without the State and between 
non-residents of the State? I see no reason for so 
narrowly construing the provisions of the Mechanics’ 
Lien Law. By its terms “any person” may have a 
lien, who shall have furnished any materials, which 









have been used in the erection of any building 
within any of the cities or counties of this State. 
Undoubtedly, the statute has no extraterritorial 
force and was intended for the protection of those 
furnishing materials within this State; as it was 
held by this court in the case of The Birmingham 
Iron Foundry v. The Glen Cove Starch Manufactur- 
ing Company, 78 N. Y. 31, a case cited, and relied 
upon, in the opinion of the General Term. The 
facts, however, in that case were quite other than 
those before us. There, the defendant, a New 
York corporation, ordered the construction of a 
steam engine by the Woodruff Company, a Con- 
necticut corporation, and the bed plate for the en- 
gine the Woodruff Company ordered of the plain- 
tiff, also a Connecticut corporation. Under the con- 
tract between the defendant and the Woodruff Com- 
pany, the engine was to be delivered to the defendant 
at Hartford, in the State of Connecticut, and the bed 
plate for the engine, under the subcontract with the 
plaintiff, was also to be delivered at that city. 
The delivery of the engine, complete, was in 
fact made to the defendant at Hartford and 
the defendant brought it into this State and to 
its factory. Under these circumstances, it was 
very properly decided, inasmuch as when the en- 
gine was brought into this State it belonged to the 
defendant, that the plaintiff ‘‘furnished no ma- 
terials in this State,” and therefore, could not claim 
the benefit of the statute. In this case the fact was, 
and such was the finding by the referee. that under 
the plaintiffs’ agreement they were to deliver the 
materials at and for the building in New York city, 
which the defendant was to put up, and they per- 
formed their agreement in that respect and their 
materials were actually used in its construction. 

In the opinion of the General Term, stress is laid 
upon the fact that no place of payment was speci- 
fied, and it was reasoned that because the State, 
wherein the contract was made and the contracting 
parties resided, was in legal contemplation the place 
for payment, no right could be deemed to exist 
under the statute entitling the plaintiffs to a lien 
upon the building for their security. That proposi- 
tion again assumes for the statute a purpose which, 
in our judgment, is not conveyed by its language. 
The operation of the Mechanics’ Lien law does not 
depend upon such incidents of the contract with the 
materialman as relate to its character or to the place 
of payment, but solely upon the fact that the mate- 
rialman has ‘performed labor upon or furnished 
materials to any building within the State. The 
very case to which the General Term opinion refers, 
and which we have cited above, rested, in its deci- 
sion, upon the fact that the plaintiff had really fur- 
nished no materials in this State. The language of 





this act is very broad, and we perceive no limita- 
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tion in its language, nor any good reason for reading 
one into it, by which the mechanic is required to be 
a resident of the State and to make his contract 
here. The materials must have been furnished and 
used in the erection of a building within a city or 
county of this State, and when that is the case the 
right of the materialman to a lien follows, if the 
provisions of the statute are otherwise complied 
with. 

The respondent, however, further argues that the 
plaintiffs could not recover, because, at the time 
their notice of lien was filed, there was nothing due 
under the contract from Mrs, Coon to the contrac- 
tor, the iron work company, and nothing became 
due prior to the commencement of this action. With 
respect to that point, the case shows that under the 
contract between Mrs. Coon and the iron work com- 
pany, if the contractor, during the progress of the 
work, refused or neglected to supply a sufficiency 
of materials or workmen, she had the power to pro- 
vide them, after three days’ notice in writing being 
given, and to finish the work herself; deducting 
the expense from the amount of the contract. Mrs. 
Coon, after making a first payment of $1,000 under 
the contract, had occasion to enforce this provision 
and did proceed to complete the iron work of her 
building herself. At she time when she assumed 
to complete this work, the plaintiffs had already 
performed their agreement and had furnished the 
materials called for by it, and their notice of lien 
had been filed. While it is true that, at that time, 
nothing was due from Mrs. Coon to her contractor, 
nevertheless, w..en she had completed the work 
called for by the contract between them, t'iere re- 
mained a balance of $654, after déducting from the 
contract price of $3,250 the cost of completing the 
work (a sum of $1,596) and the $1,000 previously 
paid to the contractor. To that balance in Mrs. 
Coon’s hands on account of the contract, the plain- 
tiff’s lien attached. In Van Clief v. Van Vechten, 
130 N. Y., 571, although there was nothing due 
upon the contract there depended upon, when the 
lien was filed, the judgment, which the plaintiffs as 
subcontractors had recovered, was upheld, upon the 
principle, as stated in the opinion, that ‘‘if nothing 
is due to the contractor pursuant to the contract 
when the lien is filed and he abandons the under- 
taking without just cause, but the owner completes 
the building according to the contract and under a 
provision thereof permitting it, the lien attaches to 
the extent of the difference between the cost of 
completion and the amount unpaid when the lien 
was filed.” The authority of that case is direct. 


The further point taken by the repondent, with re- 
spect to the absence of the architect’s certificate, is 
clearly untenable. We need only say of it that this 





provision of the contract had its application only 
under the condition that the contractor was per- 
forming his contract. Its purpose was to furnish 
the owner of the building with authentic evidence 
that the work certified had been performed. (Weeks 
v. O’Brien, 141 N. Y. 199.) In this case, as the 
owner completed the work, no architect's certificate 
was called for. ; 
The order and judgment appealed from should 
be reversed and the judgment entered upon the re- 
port of the referee should be affirmed, with costs to 
the appellants at the General Term and in this court. 
All concur. 


THE ADVOCATES OF GREECE AND ROME. 


HEN we speak of the eloquence of Greece, we 
mean that of Athens only, for no other city 

or state produced a single orator; and it is to her 
alone that we must look for anything relating to 
the profession of an advocate. But amongst the 
Athenians we do not find a distinct class of men 
whose peculiar office it was to speak on behalf of 
parties in a court of justice. The general rule 


seems to have been that a speaker was not allowed 
to speak as an advocate, unless he had some interest 
in the cause himself; but in later times the rule was 
somewhat modified, and a relation or friend was 
permitted to speak on their behalf, if they were pre- 


vented by illness or other inability from conducting 
their own case. It was on this principle that, when 
Miltiades was impeached before the sovereign peo- 
ple, and being incapacitated by disease from address- 
ing the multitude, he appeared in the assembly 
borne upon a litter, his brother Tisagoras rose and 
spoke on his behalf. ’ 

This was not the same as the employment of 
counsel, who are strangers to the parties, and who 
have no personal interest in the issue of the trial. 
The persons at Athens who corresponded most nearly 
to the advocates of the present day, were not the 
speakers in the courts, but those who composed 
speeches for clients (yo“opa@or), to be delivered 
by the parties themselves in their own causes. This 
was the ordinary occupation of a class of distin- 
guished men at Athens, such as Antiphon, Lysias, 
Isceus, Isocrates, Dimarchus and Demades, who 
gained a livelihood by it, after Antiphon had first 
set the example of receiving fees for his services, in 
thus providing litigants with the means of attack 
and defence in the courts of law. Demosthenes used 
to employ himself in this kind of work, until public 
affairs absorbed the whole of his attention. Thus 
many of the speeches which are found in the list of 
his extant orations, were composed but not deliv- 
ered by him; as, for instance, that against Andro- 
tion, which he wrote for Diodorous; and that against 
Zenothemis for Demon, who was one of his rela- 
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tives; and it is a strange fact that some of the most 
celebrated orations of antiquity were never spoken. 
It is said that Pericles was the first orator who pre- 
pared his speeches by writing them out beforehand, 
as those who had preceded him had been accus- 
tomed to speak extempore. However, the example 
was soon followed, and Aeschines informs us that 
when Demosthenes was at the court of Philip, and 
was delivering a set speech, he suddenly became 
confused, and forgot what he had written, so that 
he was unable to proceed, and made one or two in- 
effectual attempts to resume his argument. 

The constitution of the Athenian law-courts was 
radically bad. One of the great evils of the system 
was the number of dicasts who sat on every trial. 
They were drawn out of a body of six thousand who 
were chosen by lot for the service annually, and 
were taken indiscriminately from all classes. They 
were divided into groups of five hundred each, 
which appears to have been the smallest number of 
which any tribunal consisted, but frequently several 
of these sat together, according to the nature of the 
case to be tried. They were swayed by party feel- 
ings and private animosities; and suitors did not 
hesitate to tell them, that they dreaded less the 
operation of unjust motives should influence their 
verdict. In criminal prosecutions the dicasts had 
a direct interest in the conviction of the defendant, 
for by confiscation of his property the State was en- 
riched, and thus they themselves were benefited. 

Consequently, a hateful class of men, the common 
informers, or sycophants, as they were called, were 
enabled to carry on a lucrative trade by extorting 
money from rich men, by threatening to donounce 
them before the tribunals. 

The time during which a party might address the 
court was regulated by a clepsydra, or water-clock. 
A certain quantity of water was measured out to 
each speaker, which ran something in the manner of 
sand in modern, and when it was exhausted, he was 
obliged to stop. But during the time witnesses 
were under examination, or legal documents read 
the water was stopped, and the time thus occupied 
was not taken into account. The advocate might, 
if he wished, give up a portion of his allotted water 
to another party interested in the cause, and thus 
enable him to speak at greater length. This water- 
system gave rise to a number of curious expressions 
which occur in the speeches of the attic orators, It 
was a frequent cause of complaint with them, that 
the time, which was allotted te them, was not suffi- 
cient, and the greatest of them more than once 
laments that he is compelled to omit heavy charges 
against his opponents, because he is short of water. 

In the speeches of attic orators we cannot help 
noticing the virulence of abuse in which they in- 
dulged against their opponents. Language of the 





most insulting kind was employed and disgraceful 
epithets were scattered with a free hand. The 
point of honor was unknown to the ancients. An 
Athenian or Roman gentleman might apply with im- 
punity, terms to his adversary which would not be 
tolerated at the present day. The speech writers of 
\thens very often composed orations for both the 
contending parties in the same cause, and Demos- 
thenes was once charged with having showed a 
speech which he had prepared for his client to the 
opposite side. ‘ 

When weturn our attention to Rome, we find 
that there were two classes of lawyers there, the 
juris-consults and the advocates or orators, The 
juris-consults, of Rome, were the students and 
masters of the science of law. They did not gener- 
ally, conduct cases in court, but the parties, their 
counsel and even the judges themselves, applied to 
them for advice and instruction on the law, and they 
spoke with authority to all. Their habits of studi- 
ous seclusion and austere dignity did not qualify 
them for the noisy contentions of the Roman forum. 
In the early days of the republic the practice of the 
courts afforded no room for the advocate. The liti- 
gants were required to appear personally in court, 
and like the Athenian litigants, to conduct their 
own causes. ‘The patron was bound to stand by his 
client when called in court, to be his surety when 
required, and to advise him as to his rights and 
actions, but he was not allowed to appear and speak 
for him, save in exceptional cases. The strict forms 
of action and the rigid limitations of actionable 
causes, in the earlier law, gave but small scope for 
the advocate. 

But as the prietorian law expanded and developed 
the variety of causes and multiplicity of issues vastly 
increased and it became absolutely necessary for the 
ignorant client to have the aid of skilled assistance 
in the preparation and presentation of his case in 
court. Therefore, in addition to the juris-consults, 
who expounded the doctrines of law and advised 
all comers as to their legal rights and obligations, 
there grew up a new class of patroni causarum who 
undertook directly to represent the litigants in their 
judicial proceedings and to act and speak for them 
in court. These men were the prototype not only 
of the Roman advocate, but of the forensic lawyer 
of to-day. It was not until after the time of Cicero 
that they were termed advocates; they were called 
orators, a word which had a more extensive appli- 
cation then than it has now. It is at the present day 
generally restricted to those who pre-eminently 
excel in eloquence; whereas the Romans spoke of 
all as orators, who were in the habit of speaking in 
public, either in the popular assemblies or in the 
courts of law. Therefore, in this sense, all advo- 
cates were orators, whether they were good, bad, or 
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indifferent speakers, and Cicero constantly speaks 
of them as such. Oratory was a profession which 
any patron might adopt. Every youth of proper 
rank, at the age of seventeen, was admissible to the 
Roman Forum, where he usually went ceremoniously 
attended by his friends and was introduced by some 
distinguished citizen. He was then entitled to 
exercise the functions of an orator. No examination 
or preparation seems to have been requisite, but he 
merely stood upon his merits. In Rome there was 
no line gf demarkation drawn between the advocate 
and the statesman. While appearing in the cause of 
his client the orator was, in fact, acquiring that 
popularity and influence which placed all public 
honors within his grasp. 

It has been previously remarked that the term 
advocate was not applied to a pleader in the courts 
until after the time of Cicero. Its proper significa- 
tion was that of a friend who by his presence at a 
trial, gave countenance and support to the accused. 
It was always considered to be a matter of the very 
greatest consequence that a person who had to 
answer a criminal charge should appear with as 
many friends and followers as he possibly could, 
for by accompanying him, they not only acted as 
witnesses to character but by their numbers and in- 
fluence materially affected the decision of the court. 
It was a common occurrence, when some noble Ro- 
man, who had gained popularity in his provincial 
government, had to defend himself against an ac- 
cusation for an embassy of the most distinguished 
persons of the province to be sent to Rome to testify 
by their presence to his virtues and to deprecate an 
unfavorable verdict. Thus when Cicero defended 
Balbus, he pointed to the deputies from Gades, men 
of the highest rank and character, who had come 
for the purpose of averting, if it were possible, the 
calamity of a conviction. 

The labors and various studies which the orator 
ambitious of renown underwent in order to qualify 
himself for his high calling were very great. If we 
take the example of Cicero, according to his own 
statement, we find him during his first year pursuing 
with increasing diligence the best orators in their 
speeches before the courts, observing and criticising 
their methods, while at the same time he devoted 
himself to ardent study, constantly reading, writing 
and composing oratorical exercises. These studies 
he continued in his second year, and in addition, 
he devoted himself to the study of law, attending 
consultations of Scevola, the great juris-consult, 
and adopting his opinions and precepts. He under- 
took the study of philosophy under the instruc- 
tion of Philo, the chief of the Athenian Academy, 
while at the same time, he took lessons in the art 
of elocution from Molomus, a celebrated master. 
He studied all branches of science under the guid- 





ance of the stoic Diodotus, and never permitting a 
day to pass by without oratorical exercises, com- 
posing declamations both in Greek and Latin. 
After all this study Cicero began to plead causes be- 
fore the courts and achieved a great success during 
a practice of two years. But all this severe study 
without distraction had overtaxed his strength, 
and he therefore left Rome for Athens, where he 
spent six months in studying philosophy under 
Antiochus, and in practicing elocution under De- 
metrius of Syria. He next traveled over the whole 
of Asia, resorting there to the best orators and 
rhetoricians, and finally renewing at Rhodes his 
studies under his former tutor, Molomus, who de- 
voted himself to curbing the profuseness of his style 
and the fury of his declamation. After being absent 
two years, Cicero returned to Rome with his health 
restored and his delivery chastened and purified. 
He then renewed his great career, which formally 
established him as the chief of Roman orators, and 
unless Demosthenes alone may be excepted, of all 
orators of ancient or modern times. 


To the Roman who wished to obtain distinction 
and fame under the republic, there were three avenues 
open; he must become either a soldier, an orator or 
a juris-consult. These three professions were dis- 
tinct, although sometimes men excelled in more 
than one. Thus, for example, Cato, the censor, who 
is placed as the earliest of distinguished orators, 
excelled in all three. He was a learned juris-con- 
sult, a renowned orator and no mean _ general. 
Scipio Africanus was one of the greatest orators of 
his day, and Cicero, when comparing him with Le- 
lius, his only rival, says that he would have re- 
ceived the palm for eloquence, but for the fact that 
his unquestioned pre-eminence as a soldier made 
men reluctant to admit that he could also be the 
first of orators. There were some juris-consults, 
amongst them, Scevola and Servius Sulpicius, who 
sometimes conducted causes before the courts and 
distinguished themselves as orators; while a few of 
the orators, like Crassus and Cicero, were also tol- 
erably good lawyers. 


It was a frequent subject of contention in those 
days as to which was the best profession, the sol- 
dier’s, the juris-consult’s or the orator’s. Cicero 
gave the preference to the soldier's over the juris- 
consult’s, for when he defended Murena, the soldier, 
against Sulpicius ,the juris-consult, in their contest 
for the consulship, we find him saying, ‘ Can there 
be a doubt that a military is more useful than a 
legal reputation? To speak my own opinion, mar- 
tial renown carries the day against all competitors.” 
But whilst granting to the soldier superiority over 
the juris-consult, he, in his Brutus, proclaims the 
superiority of the orator over the soldier. ‘* To 
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tell the truth, if we except those occasions of immi- 
nent peril on which the divine inspirations of great 
soldiers have saved the state, the great orator far 
excels the soldier. For myself, I would rather be 
the author of a single oration, such as that of Cras- 
sus of Curius, than to have won two victories over 
strong forts.” But history has not confirmed this 


decision; for while the voice of Rome’s orators has 
vanished echoless, and while the conquests of her 
generals have been wrested from her grasp, the 
precepts of her juris-consults still perpetuate her 
empire as the fountain of law and of justice. 


The Roman juris-consults, as we have before re- 
marked, very rarely went into the court to plead, 
but were merely expounders of the law to persons 
who wished for advice, and, therefore, might not im- 
properly be termed chamber counsel. Their houses 
were frequented for this purpose, and some of them 
had such a great reputation that their houses were 
termed the “‘ oracles of the state.”” They used some- 
times to pace up and down the forum, in order that 
persons -might consult them on legal difficulties, 
and under their tuition the young men at Rome pre- 
pared themselves for practice in the courts. The 
profession of a juris-consult was in some families here- 
ditary. As the knowledge of the law was possessed 
by few, those few seem to have prided themselves 
not a little on their learning. But Cicero ridicules 
their pretentions, and in his speech in defence of 
Murena, says that three days are sufficient to master 
this kind of learning. ‘‘If, therefore, you put me on 
my mettle, overwhelmed with business as I am, I 
will in three days declare myself a juris-consult.” 
Some, perhaps, may wonder how the Roman advo- 
cates should have ventured to undertake causes in- 
volving nice and technical questions of law, with- 
out having previously prepared themselves by a 
careful study of its rules and principles, and how 
they should have been able to establish a reputation 
and attract clients. But a latitude was allowed in 
those days wholly unknown in the strict and formal 
system of judicial proceedings in England. Even 
when the cause depended upon the investigation of 
abstruse points of law — on the interpretation of 
the Twelve Tables, or the construction of a will — 
the Roman advocate indulged in arguments and 
appeals, addressed not to the understanding, but to 
the feelings and passions of the court. The pro- 
fession of oratory, as practiced under the Republic, 
addressed itself more to the task of captivating the 
sympathies of the judges, stirring their feelings, 
and entrapping their judgments by those snares 
which the cunning pleader, versed in all the arts of 
his profession, knew so well how to lay, than to the 
task of expounding the law, and of instructing and 
convincing the minds of the judges. Judgments 
thus obtained were the triumphs of the orator far 





more than the vindication of justice. Rhetoric and 
logic had not then distinct and separate domains. 
In cases where, at the present day, it would be use- 
less to employ any other means than close and 
severe argument, the Roman advocate would ase the 


“most transparent sophistry, and attempt, too often 


successfully, by raillery and wit to obtain a verdict 
in his favor. But it must be remembered that the 
Roman tribunal differed considerably from an Eng- 
lish tribunal. In Rome the justices were more like 
jurymen than judges, and, therefore, liable to be 
imposed upon by fallacies. The Roman judges be- 
fore whom causes were tried, were not men learned 
in the law, but were a numerous class, varying in 
the centumvivial courts, from twenty-five to a hun- 
dred, who had jurisdiction over both the law and 
the facts. This neglect of distinction between the 
functions of the judge and those of the jury, was 
one of the great defects of the ancient forms of 
legal procedure, and yet the advantages which arise 
from the recognition of the distinction are very great. 

There was a debate between Crassus and Antony, 
recorded in Cicero's De Oratore, as to the necessity of 
legal learning ton orator in practicing in the courts, 
Crassus, indeed, marvels at the temerity of advo- 
cates who would undertake to conduct causes in- 
volving innumerable questions of law, without the 
requisite knowledge of law. But Antony, who was 
his only rival as an orator, maintained that an ora- 
tor had no time to waste on such difficult studies, 
which belonged to a distinct profession. For him- 
self, though often engaged in causes involving ques- 
tions of law, he had never felt the want of any 
greater knowledge of that science than an intelligent 
man would naturally derive from experience and ob- 
servation. 

The Roman advocates gave effect to their appeals 
by producing. on fit occasions, the living image of 
a client’s misery and his claims upon the compassion 
of the court. Thus when Antony was defending 
against the charge of pecuniary corruption, Aquilius, 
who had successfully conducted the campaign in 
Sicily against the fugitive slaves, and was unable to 
refute the charge. in the midst of his speech, after ap- 
pealing in impassioned tones to the services rendered 
to his country by the brave soldier who stood by his 
side, he suddenly unloosed the folds of his client’s 
robe and showed to his fellow-citizens, who sat upon 
his triul, the scars of wounds which had been re- 
ceived in their behalf. They were unable to resist 
the effect of such a sight, and Aquilius was acquit- 
ted. A similar instance is recorded of Hyperides 
at Athens, who, when Phryne was accused of some 
act of sacrilege, bared the bosom of the culprit, and 
bade the judges remember that she was a woman. 
The artifice succeeded, and Phryne was pronounced 
not guilty. 
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And when Cicero defended Fonteius against the 
accusations of Triduciomarus and the other Gauls, 
who had come to Rome to impeach him of corrupt 
conduct during his pretorian government, he 
pointed to the mother and sister of his client cling- 
ing to him in passionate embrace and reminded the 
judges that that sister was a vestal virgin whose 
chief tie to earth was her brother's existence. ‘‘ Let 
it not be said hereafter,” exclaimed Cicero, ‘‘ that 
the eternal fire which was preserved by the midnight 
care and watching of Fonteia was extinguished by 
the tears of your priestess. A vestal virgin extends 
towards you in suppliant prayer those hands which 
she has been accustomed to lift up to the immortal 
gods on your behalf. Beware of the danger and 
the sin you may incur by rejecting the entreaty of 
her, whose prayers, if the gods were to despise, 
Rome itself would be in ruins.” 

But these displays of feeling were not confined to 
defences only, but were used by the prosecution to 
excite horror and indignation. Sometimes, if a 
murder had been committed, a picture representing 
a foul deed was openly exhibited during the trial, 
that the eyes of the judges might rest upon the hide- 
ous scene, while their ears were listening to the cry 
for vengeance against tle assassin. 

The dress and demeanor of the accused was 
always carefully adjusted to the exigency of the oc- 
casion. Seated near his counsel with uncombed 
hair and beard, both allowed to grow to an unusual 
length, and clothed in a mean and miserable garb, 
the accused implored by tearful looks and mute 
gestures of despair the compassion of his judges. 
A host of the accused’s friends accompanied him, 
all dressed in deep mourning, a practice which led 
to such abuse, by tending to overawe the judges 
and prevent them from doing their duty, that a law 
was passed forbidding any persons so to appear, 
who were not relatives within a certain degree 

The audience in the courts freely gave vent to 
their feelings in applause, and Quintilian informs 
us that some orators in his day resorted to the base 
expedient of hiring claqueurs to start the plaudits 
during their speeches. 

The Roman advocate did not, however, under- 
take the conduct of a cause, which depended upon 
the proper solution of some legal difficulty, without 
endeavoring to become acquainted with sufficient 
law to answer his purpose for the particular occa- 
sion. He resorted, if necessary, to some learned 
juris-consult, and received from him such instruction 
as the nature of the case required. And those who 
were concerned in the result of the trial were care- 
ful to supply him with so much learning as they 
could bring to bear upon the question at issue. It 
is quite evident from the writings of Cicero and 
Quintilian, that the body of the Roman bar devoted 





far more study to a multitude of other things than 
to that of the law, relying upon their clients to 
furnish them in the shape of opinions of the juris- 
consults, the law as well as the facts of their causes. 

The chief weapons of the Roman advocate were 
rhetoric and elocution. The oration was divided 
into five parts: 1. The evordivm, in which he sought 
to conciliate the favor of the judges, to inspire 
them with benevolent dispositions toward his client, 
and with disfavor to the adversary, and to give 
them a general understanding of the characteristics 
of the cause. 2. The narration, including a concise 
and lucid statement of the facts and issues, touch- 
ing lightly those which were hostile to the client, 
and bringing out in bold relief those which were 
favorable. 3. The confirmation, in which the argu- 
ments for the right of the client were powerfully 
enforced. 4. The reputation, in which those of the 
adversary were fiercely assaulted and demolished. 
5. The peroration, in which with a final effort, the 
orator appealed to the passions, the prejudices and 
the sympathies of the judges, and brought to bear 
the whole force of his eloquence to establish the 
cause of his client and to destroy that of his adver- 
sary. The advocate employed all the arts of the 
actor. He paced up and down the rostrum; he 
varied the inflections of his voice to suit every 
emotion; his countenance was drilled to express 
every sentiment, he frowned, he wept, he made his 
lips to tremble and his eyes to glare; he stamped 
his feet, he smote his thighs and chest, and he ex- 
tended his arms in supplication to the judges or 
raised them on high in his appeals to the gods. 

There appears to have been no limit to the num- 
ber of the counsel who might be engaged on the 
same side, although it was not usual to retain more 
than four. When there were several counsel in a 
case, they divided the task by each taking a separate 
part of the charge and speaking upon it, and then 
the whole case was afterwards summed up by the 
advocate who was thought likely to do it most 
effectually. 

An advocate at one time was permitted to speak 
as longas he chose; but Pompey, in his third consul- 
ship, introduced the clepsydra or water-glass which 
had been used by the speakers of Greece, by which 
they were obliged to measure the duration of their 
speeches. The presiding magistrate appears to 
have determined beforehand the quantity of time or 
water which each might consume at a trial. In 
cases of trivial importance, it was not an unusual 
thing for advocates to sit when they addressed the 
court. 

The palmy days of forensic oratory at Rome passed 
away with the republic. When the government 
passed from the hands of the people into those «£ 
the emperors, oratory ceased to be an avenue i? 
public honors and rewards, save when employed ic 
flatter despots and to gild the chains of slavery. 
Under the empire the juris-consults flourished and 
the orators declined. 

J. E. R. SrepHens, 
Barrister-at-Law. 


Temple, London, Eng. 
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HE contemplated visit of Lord Russell, 
lord chief justice of England, has aroused 
unusual interest in him, and has already been 
the theme of many writers. It will be remem- 
bered that in 1894 Sir Charles Russell, now 
lord chief justice, was attorney-general of 
Great Britain, and stood in the front rank of 
the English bar. He had practiced at the bar for 
35 years, and during 22 years of that period 
had worn “silk.” Perhaps in the entire Brit- 
ish kingdom there was no man more widely 
known and more popular in the public mind 
than Sir Charles Russell ; while he was acknowl- 
edged in the law courts to be the first man of 
his time. In America he was also known, as 
it will be remembered that he accompanied 
Lord Chief Justice Coleridge on his trip to this 
country, and was very highly thought of by 
those who came in personal contact with him. 
In England he was known, not only for the ex- 
tensive knowledge of common-law jurispru- 
dence which he possessed, but also for his 
financial ability and the advice which he was 
capable of giving to clients. He also was re- 
nowned for his forensic ability and subtle grace 
of manner when he was engaged in the trial of 
a cause, while he was also a lover of sports, and 
took great interest in the English turf. During 
the year we have mentioned, Lord Coleridge 
died, and the administration of Lord Roseberry 
was drawing toa close. In England it is the 
privilege of the attorney-general to have the 
refusal of a judicial vacancy, and though there 
were many who boldly asserted that Sir Charles 
Russell wished to be the lord chancellor of 
England, yet he accepted the vacancy we have 
mentioned, and became lord chief justice of 
England. Previous to the death of Lord Cole- 
ridge he had been forced to be absent from at- 
tendance on the courts, and it was rather an 
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exception for him to be present at a trial either 
on time or regularly during the judicial year. 
It is well known that of all the royal courts, the 
lord chief justice’s court is the only one in which 
there is any attempt at decorations. On the 
day that Lord Russell took his seat, all the best 
members of the profession came into court. 
Every man who was not engaged was present. 
The outer, or junior bar filled up the back seats 
and overflowed the gangways. When the cur- 
tains were drawn aside and his lordship entered, 
everybody present arose, while his lordship 
simply bowed and addressing Sir Robert Reed 
asked if he moved any cause. Before Lord 
Russell was elevated to the chief justiceship, 
he had an enormous practice. His fees were 
very large, and it is claimed that he had an 
income from his profession of over £30,000 
ayear. In his active labors he never spared 
himself; he met his juniors in frequent con- 
sultations night and morning, and his lamp 
burned in his chambers during the early morn- 
ing hours, and sometimes he was forced to 
sleep there. His quarters in Lincoln’s Inns 
were relieved with water colors, some odd bits 
of china and pieces of statuary, which were 
indeed pleasant surroundings for a man who 
was confined to such an extent. When at the 
bar no amount of work could fatigue him; to 
speak all day seemed rather to give him more 
strength, and when he flagged he would take a 
pinch of snuff. During the time he was busy 
in his active profession, he was, ‘also, a member 
of the house of commons, which alone was 
more than sufficient for any man who should 
take as deep an interest in its proceedings as 
Lord Russell did. As lord chief justice he is 
regular in his attendance at court and in cham- 
bers ; he is in frequent consultation upon ques- 
tions of law; he presides over the meeting of 
the judges, and aids in framing the laws in- 
serted in the “White Book,” while he also 
assists in fixing the circuits of the assize courts. 
As a member of the house of lords he also gives 
considerable time and attention when any bill 
is before the house for consideration which 
bears directly or indirectly upon the legal pro- 
fession. It is said that the upper house is too 
frigid for his mercurial temperament. Then it 
is also claimed that his style of oratory is not 
sufficiently didactic to carry weight with the 
members of the upper house, unless he places 
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himself under great control, which, to an emo- 
tional speaker, is as bad as penance. When 
Sir Charles Russell went upon the bench, the 
English bar lost its finest orator, for he stood 
alone ; there was none like him, and no one of 
equal merit. Some persons who speak most 
highly of his oratory say, however, that he ‘was 
no lawyer; but Sir George Lewis said that Sir 
Charles Russell was a great lawyer and the best 
verdict getter in the kingdom. By nature 
Lord Russell was endowed with high intellec- 
tual gifts, with a capacity to procure sympathy 
to the greatest extent. In the famous Colin- 
Campbelt divorce case, which lasted nineteen 
days, Lord Russell was said to have reached 
the highest step of pathetic eloquence, while in 
the French-Brewster case he was claimed to 
have reached the highest point of scorn. Al- 
though a great orator when a member of the 
bar, Lord Russell follows the custom of asking 
a “junior” what his authority may be when 
the latter says something which is pretty rather 
than material or relevant to the issue. It is 
much to be regretted that since Lord Russell 
was elevated to the bench, he has not had be- 
fore him any case for trial to call forth his 
highest qualities as a judge ; as a rule his opin- 
ions and decisions have been affirmed by the 
court of appeal and the house of lords. Lord 
Russell’s visit to this country will be of mutual 
benefit to our own country as well as to Eng- 
land, in that it will allow each to gather some- 
what from the wisdom of the other. No more 
fitting representative of the English bench and 
bar could be received by us than the present 
lord chief justice. 


The tendency of courts to modify the doc- 
trine of respondeat superior, and particularly to 
break away from the principle that a principal 
is not liable for the malicious torts of his agent 
was recently illustrated in the case of Richmond 
v. American Express Co., decided by the Su- 


preme Court of Mississippi. It can be best 
seen by reading the opinion of Judge Whitfield 
who wrote on this point : 

Plaintiff had been made to pay an overcharge 
on express matter from Clarksdale to Tutwiler, 
in this State, by the local agent of appellee, and 
the general agent had been seen, and stated that 
the matter would be arranged. Plaintiff saw 
the local agent about it on December 25th, but 





was put off. Subsequently, the declaration 
avers, “said plaintiff on or about the first day 
of January, 1895, went to the office of said 
company, upon business with said company, 
when said agent of said company, in charge of 
the office, informed plaintiff, that he then and 
there desired to refund to plaintiff the said 
overcharge, and did then and there pay to 
plaintiff said overcharge, and required plaintiff 
then and there to sign a receipt for same; and 
when the said plaintiff signed and delivered 
said receipt to said agent, the said agent did 
then and there, mmediate/y upon the reception 
of said receipt, and while plaintiff was there in 
the office of said company, willfully, wantonly, 
oppressively and wrongfully curse, abuse, insult 
and maltreat plaintiff, decause plaintiff had de- 
manded and received from said company satd 
overcharge,” etc. The old doctrine of McManus 
v. Crickett, 1 East. 106, that the master is never 
liable for the willful or malicious act of his ser- 
vant (like the early doctrine that a corporation 
was never so liable, which latter doctrine arose 
out of the early misconception of the nature of 
a corporation), see Thompson Com. Corp., 
vol. 5, $§ 6275, 6277, 6280, 6298, has long since 
been repudiated. Cowen, J., put the whole ar- 
gument for the opposite view, in a single sen- 
tence, when he said in Wright v. Wilcox, 19 
Wend. 343, that “the dividing line was the. 
willfulness of the act.’”” But the whole argu- 
ment against liability on such reasoning, is 
definitely and conclusively answered in Thomp- 
son on Corporations, where the whole question 
is exhaustively treated. Says this author in 
§ 6298, vol. 5: “ The courts which have so 
ruled have proceeded on the theory that 
authority from the master to the servant to 
commit a willful wrong * * * will not be 
implied, and that the servant when so acting 
will therein be deemed to act, not for his mas- 
ter, but for himself. If he makes use of his 
master’s property in committing this wrong, he 
will be deemed, according to the fantastic 
reasoning of Lord Kenyon, in McManus v. 
Crickett, borrowed from Rolle’s Abridgment, 
to have acquired for the time being, a special 
property therein. The fallacy of this reasoning 
was, that it made a certain mental condition of 
the servant the test by which to determine 
whether he was acting about his master’s busi- 
ness or not. Moreover, with respect of all in- 
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dividual acts done by a servant in the supposed 
furtherance of his master’s business, it clothed 
the master with immunity if the act was right, be- 
cause it was right; and if it was wrong, it 


clothed him with a like immunity because it’ 


was wrong. He thus got the benefit of all his 
servants’ acts done for him, whether right or 
wrong, and escaped the burden of all intentional 
acts done for him which were wrong. Under 
the operation of such a rule it would always be 
more safe and profitable for a man to conduct 
his business vicariously than in his own person. 
He would escape liability for the consequences 
of wrong acts connected with his _ business, 
springing from the imperfection of human na- 
ture, because done by another, for which he 
would be responsible if done by himself ; mean-. 
while the public, obliged to deal or come in con- 
tact with his agents, for intentional injuries done 
by them, might be left wholly without redress. 
* * * A doctrine so fruitful of mischief 
could not long stand unshaken in an enlightened 
system of jurisprudence.” And he states that 
it is repudiated by eminent text-writers, and 
the great weight of modern authority, citing 
quite fully the authorities to date. He then 
clearly shows the true test to be, not whether 
the act was committed in pursuance of orders 
from the master or against orders, whether the 
master ratified or not, whether the tort was 
willful and malicious or not, but whether, and 
solely whether, the act constituting the tort was; 
done in the master’s business. As well said in 
Passenger R. Co. v. Young, 21 Ohio St. 518: 
“If the nature of the injurious act is such as to 
make the master liable for its consequences, 
in the absence of the particular intention, 
it is not perceived how the presence of 
such intention can be held to excuse the mas- 
ter ($$ 6299-6316, inclusive). He also clearly 
points out that the rule is not one of logic, but 
of public policy and necessity, a view con- 
curred in by Judge Andrews, in Higgins v. The 
Waterville Turnpike Co., 46 N. Y. 27, the 
reasoning in which case, and in Rounds v. 
Delaware, etc., R. Co., 64 N. Y. 129, is un- 
answerable. To the same effect, see Palmer v. 
Manhattan R. Co., 16 Lawyer’s Rep. Annota- 
ted, p. 136; Cooley on Torts, p. 626 (1); 
Mechem on Agency, § 740 and § 741, and the 


Thompson is not alone in his criticism of 
McManus v. Crickett, supra. Chief Justice 
Ryan, in Croaker v. Chicago & N. R. Co., 36 
Wis. 657; 17 Am. Rep. 504, points out the 
fact that McManus v. Crickett rested on Mid- 
dleton v. Fowler, the only case cited in its sup- 
port, and that that case was not a case of 
malice, but of negligence, and said, with great 
pertinence and power, that “one employing 
another in good faith, to do his lawful work, 
would be as little likely to authorize negligence 
as malice,” and that ‘‘ either would be equally 
dehors the employment.” See, also, The 
American Express Company v. Patterson, 75 
Ind. 430; Southern Express Co. v. Fitzner, 59 
Miss. 581; Williams v. Planters’ Insurance Co., 
57 Miss. 759. 

It thus appears that McManus v. Cricket is 
not now law. Counsel for appellee relies upon 
and cites this case, and the cases of McCoy v. 
McKowen, 26 Miss. 487, and Railroad Co v. 
Harrison, 48 Miss. r12. It is true that both 
these cases are based on McManus v. Cricket. 
It is also true that both expressly declare that: 
“It is immaterial whether or not the tortious 
act be committed while the agent is engaged in 
the rightful business of his employer which he 
is attending to by his direction; for if he trans- 
cends his authority while so engaged, his acts 
do not bind his employer unless sanctioned by 
him; ” thus declaring immaterial that which is 
the very test of liability in this class of cases. 
So far as this declaration is concerned these 
cases are hereby overruled, expressly, that they 
may not further mislead. They have been 
practically overruled by repeated subsequent 
decisions of this court. Williams v. Planters’ 
Insurance Co., 57 Miss. 759. Asto Harrison v. 
Railroad Co., supra, it is correctly said by Judge 
Thompson, § 6300, bottom of page 4229, that 
“‘the true reason of the decision was not that 
the act was willful or malicious, but that it was 
plainly outside the line of duty of the servant.” 


But it is urged however applicable this doc- 
trine may be to carriers of passengers, it is not 
applicable to an express company. Doubtless 
there is a difference in the extent of the appli- 
cation of the principle, as between carriers of 
passengers and express companies, measured 
exactly by the difference in the things done by 





authorities cited by these writers. Judge 


them in the discharge of their duties respec- 
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tively. But the principle applies to both. An 
express company does not transport passen- 
gers, and cannot be made liable as a carrier of 
passengers might, for willful torts committed 
by its agent on passengers in their transporta- 
tion ; but it keeps offices for the transaction of 
its proper business, a business calling to its of- 
fices every day thousands of citizens; and in 
its dealing with its customers in its offices, in 
its business, it is bound, in Judge Story’s lan- 
guage, “for respectful treatment and for de- 
cency of demeanor.” It is impossible to say, 
on the allegations of this declaration, that the 
tort committed immediately upon the delivery 
of the receipt to the agent, and decause of the 
demand for the refunding of what was plain- 
tiff’s conceded due, was so separated in time or 
logical sequence as not to have been an act 
done in the master’s business. The whole 
transaction occurred in the shortest time, and 
was one continuous and unbroken occurrence, 
the cursing and abusing and maltreatment were 
all administered in connection with the taking 
of the receipt, and immediately upon its deliv- 
ery, and because of the demand for his rights 


in that matter, and while plaintiff was in ap- 
pellee’s office to transact and transacting this 
very business. What was said and done thus 
immediately upon the delivery of the receipt, 


was part of the res geste. As well said by 
Judge Thompson, sec. 6299, top of page 4929 
(Com on Corps.): “In this view, even under 
the modern doctrine, the acts or declarations 
of the servant tending to show his state of 
mind at the time of the act complained of, 
would be admissible in evidence as part of the 
res geste.” We have heretofore quoted from 
the masterly opinion of Judge Andrews in 
Rounds v. Delaware R. Co., 64 N. Y. 136, 
and from Latham v. I. C. R. R. Co., 16 So. 
Rep. 757, to show when, in this character of 
case, the corporation would not be liable. 
Complementary to that, we close this opinion 
with the words of the same great judge, in the 
same case, at page 134, to show here, a case of 
liability: “ The master who puts a servant in a 
place of trust or responsibility, or commits to 
him the management of his business, or care of 
his property, is justly held responsible when 
the servant, through lack of judgment or dis- 
cretion, or from infirmity of temper, or under 
the influence of passion aroused by the circum- 


stances and the occasion, goes beyond the 
strict line of his duty and authority, and in- 
flicts an unjustifiable injury upon another.” 

Reversed, demurrer overruled and cause re- 
manded. 


A case of unusual interest has recently been 
decided by the Court of Appeal in England in 
regard to the liabilities of corporations and in- 
dividuals dealing in a business of accident in- 
surance. It seems that the London, Brighton 
& South Coast Railway Company issue policies 
of insurance against accidents to its employees. 
A signalman named Pugh took out one of these 
policies whereby the company agreed to pay him 
one pound sterling a week up to the sum of two 
hundred pounds sterling if permanently injured, 
or one pound sterling per week for not more 
than fifty-two weeks if temporarily injured in 
case of his being incapacitated for employment 
by reason of accident sustained in the discharge 
of his dutiesin the company’s service. The 
policy also stated that the insurance was ab- 
solutely “ for all accidents however caused to 
the insured in the fair and ordinary discharge 
of his duties.” While the insurance was in 
force Pugh was on duty as a signalman between 
South Croydon and East Croydon and observed 
something wrong with the Brighton express 
train as it approached his signal box on its way 
towards London. Pugh swore that he saw 
sparks and fire flying out from under the Pull- 
f man car and imagined something had happened 
to the car that would endanger the safety of 
the passengers. Pugh became alarmed, leaned 
from his window and waived his signal flag and 
endeavored to stop the train. He succeeded 
in stopping it a short distance from where he 
was stationed. After his efforts Pugh was too 
much exhausted to do any work for many 
months afterwards. ‘The nervous exhaustion 
due to his apprehension that an accident was 
about to happen which he was powerless to 
prevent was so severe in its physical effects as 
to incapacitate him from his duty, and he 
subsequently brought suit to recover forty-three 
pounds sterling for the forty-three weeks 
during which he continued to suffer from the 
temporary injury received in this manner, The 
company, defendant in the suit, carried the 
case to the Court of Appeal where the mem- 





bers agreed in the view that the accident was 
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one to which the policy applied. The Master 
of the Roll, in his opinion, stated as follows: 

“ The plaintiff was at the place appointed for 
the performance of his duties as signalman. 
While there he saw an express train approach-' 
ing, and he saw sparks and dust which showed 
that there was something wrong and something 
dangerous with the train. He was bound to 
actin amoment. A frightful accident might 
happen to the train. A very great responsi- 
bility was thrown upon the plaintiff, and the 
safety of many lives depended upon him. He 
waved his flag to stop the train. If a man was 
called upon to act under those circumstances 
great excitement would be produced on him. 
The immediate result was a shock to his nerves. 
From that time until the trial he was incapaci- 
tated from any employment. It was nervous 
prostration which incapacitated him from 
physically doing any work. Did the case come 
within the terms of the policy? The plaintiff 
was incapacitated by reason of the shock to his 
nerves. That was a physical disease to his 
nerves caused by fright arising from the occur- 
rence. That fright was not brought about by 
his own act, but by the state of the train. It 
was an accidental fright which so prostrated 
his nervous system — that is, the physical con- 
dition of his body —that it incapacitated him 
from work. The case therefore came within 
the policy, and the application must be dis- 
missed.”’ 

In this country accident policies have the 
proviso that no claim shall be made by the in- 
sured in respect to any injury “unless the 
same shall be caused by some outward and 
visible means of which satisfactory proof can 
be furnished.” It would be an interesting 
question as to whether the plaintiff in the 
above English suit could have recovered in our 
courts under our form of policy. The English 
case, however, is particularly interesting and 
deserving of comment. 


A case was recently decided in the United 
States Circuit Courtin Rainey v. H. C. Frick 
Coke Co. (73 Fed. Rep. 389), which is of par- 
ticular importance in regard to the subject of 
injunction. The plaintiff in the action brought 
suit against the defendant for the partition of 
certain coal mines which were owned by both 
parties in common. Pending the suit the 











plaintiff extended the working from certain 
mines owned by him to adjoining land, and be- 
gan mining coal from the common land. De- 
fendant then filed a cross bill to enjoin such 
mining, alleging that the same was causing irre- 
parable injury to the defendant in its part 
ownership. The court held that the court be- 
low had the power to enjoin such mining, pend- 
ing the suit, and particularly in view of the 
complications which would result from it in 
the adjustment of the respective interest of 
the parties, as well as the possible injury to 
the common property. On this subject the 
court, in its opinion, said: To the right of Mr. 
Rainey to demand partition the company has 
assented by its answer, with the added averment 
that, the principal value of the land being its 
coal, “ partition thereof, in proportion to the 
interests of the plaintiff and defendants, cannot 
be made without prejudice to or spoiling the 
whole,” and praying “that said property be 
disposed of otherwise, as a whole, according to 
law.” In addition to the court’s jurisdiction 
of their persons, all parties have, by their vol- 
untary acts, brought the land itself within the 
control or jurisdiction of the court, for valua- 
tion, partition, allotment or sale, as the proofs 
and law may hereafter seem to warrant. The 
proceeding, then, is in the nature of one é” rem, 
in that the court is asked to make a decree 
directed against, and acting upon, the land it- 
self. Where a court of equity has rightfully 
assumed jurisdiction of a principal subject 
matter, it has power to dispose of all questions 
incidental to and arising out of the principal 
subject of jurisdiction, and necessary to its 
proper settlement and disposition. (See Win- 
ton’s Appeal, 97 Pa. St. 395; Allison’s Appeal, 
77 Pa. St. 227; McGowin v. Remington, 12 Pa. 
St. 63; Souder’s Appeal, 57 Pa. St. 498; 
Socher’s Appeal, 104 Pa. St. 615.) And, in 
proceedings in partition, its scope is not nar- 
rowly restricted; “ for,’’ as was said in 1 Story, 
Eq. Jur. § 656b, “in all cases of partition a 
court of equity does not act merely in a minis- 
terial character, and in obedience to the call of 
the parties who have a right to partition, but it 
founds itself upon its general jurisdiction as a 
court of equity, and administers its relief ex 
@quo et bono; according to its own notions of 
general justice and equity between the parties.”’ 
Moreover, it is clear that a court of equity has 
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the power, and in a proper case will restrain 
the exercise of a legal right, where it is im- 
properly or inequitably used. (Rog. Mines, 795; 
Buckland v. Gibbons [1863], 32 Law J., Ch. 
391.) Assuming the legal right of Mr. Rainey, as 
a co-tenant, to mine the coal up to that time, 
when the court assumed jurisdiction to parti- 
tion the land the prior legal rights of the parties 
to the suit to consume or diminish it by mining 
became subject to the equitable control of the 
Chancellor, If the subject-matter of partition 
is consumed, obviously no partition of it can 
be made. It would, therefore, seem that, as 
between the parties to the suit, power in the 
court to preserve is a necessary incident to ju- 
risdiction to partition. In Hawley v. Clowes 
(2 Johns. Ch. 122), which was a bill to parti- 
tion land, and for an injunction to restrain a 
tenant in common from cutting timber, Chan- 
cellor Kent granted the injunction, saying: 
‘* This remedy is peculiarly proper and appro- 
priate pending a bill for partition of the very 
land.” In Obert v. Obert (5 N. J. Eq. 397), 
while it was held the facts did not justify the 


application of Hawley v. Clowes, yet Chancel- 
lor Halstid expressed his approval of it, and 
said the principle of Chancellor Kent in that 
It would thus seem that 
this court has the power to enjoin, if the appli- 
cation in hand commends itself to the sound 


case was a Safe one. 


discretion of the Chancellor. Upon that point 
we have no question. There are serious and 
well-founded objections to allow the mining of 
this coal pending the partition. The mining 
thereof until final decree would result in an 
anomalous situation, and involve the proceed- 
ings in confusion and serious embarrassment. 
What period would be chosen as the one at 
which to estimate the value of the land? 
Would it be the tract as it was when the bill! 
was filed, or as it is when the witness testifies, 
or as it might be when this decree is to be 
made? If either of the first two is chosen, the 
testimony would not be applicable to the situa- 
tion when the decree was made; and, if the 
last, the evidence would be wholly problematic 
and speculative. Indeed, in any aspect, if 
mining were allowed, the court would be con- 
fronted by a shifting state of facts and values, 
which, in its confused and confusing nature, 
could afford no stable ground on which to base 





an intelligent, equitable and just decree. If 
the tenant of the one-third cannot be restrained, 
the tenant of the two-thirds should not; and, if 
both mined, the confusion of facts and proofs 
would be such that no court could practically 
and intelligently value, allot or partition the 
land. To say the powers of a court of equity 
are so plenary and plastic that from these in- 
tricacies it could work out the equities of both 
parties, and mold a decree to suit the require- 
ments, is to beg the question. The prompt use 
of its plenary powers to prevent these mischiefs 
at the outset of the case, rather than to cure, 
is a course which better commends itself to the 
sound discretion of a Court of Chancery. By 
preserving the status in gue — one of the most 
beneficial branches of equity jurisdiction — we 
avoid confusion and all danger of injustice, 
and insure a speedy, plain and practical method 
of arriving at aproper decree. These considera- 
tions alone are sufficient to move a Chancellor, 
in the exercise of a sound discretion, to preserve 
the present status of the land. But there are 
other facts which strengthen him in that con- 
clusion. The proposed mining is not through 
a shaft or slope upon the premises themselves, 
nor through one which will inure to the bene- 
fit of the subsequent owner of the land. The 
coal at that part of the land is thus made ser- 
vient to an opening on an adjoining tract; the 
plan of mining is based on operations through 
the land of another ; and even entry to our in- 
spection of the coal is, so far as the objecting 
tenant is concerned, at the will or license of the 
owner of the dominant adjoiner. 
seen, the respondent company asserts the tract 
cannot be justly partitioned, but should be dis- 
posed of as a whole. Upon that question we 
express no opinion, but, if such be the case, it 
is obvious that the mining of the coal during 
the pendency of the bill may seriously impair 
the rights of the parties; for it is obvious to 
those conversant with the coal business that the 
successful and profitable mining of large blocks 
of coal requires a comprehensive and consistent 
plan of proposed operations. Hence plans 
that might be feasible and economical, and 
which would render the whole tract of great 
value, might have to give way to relatively 
more expensive ones, if only a third, a half, or 
two-thirds of the tract could be had. It is 
obvious too, that a plan which would distribute 


As we have 
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the cost of general items of expense, such as 
shaft, pumps, ovens, and other necessary ap- 
pliances, over a large block of coal, would 
render that acreage relatively more valuable 
than when applied to a much smaller quantity. 
Whatever may be the facts in this particular 
case and whatever the proofs may hereafter 
disclose, certainly the Court should see to so 
preserving the status of the land that, if the 
justice of the case requires such a decree, the 
suitor shall not be deprived of his right to it 
and its enforcement. As regards the method 
of mining here sought to be enjoined, we have 
conflicting statements from equally experienced 
men that grave damages from gas and water will 
—and from others, equally experienced, that 
they wlll not— result to the Beeson coal. We 
will not attempt to pass on these differences. 
Whether these apprehensions are well or ill 
founded, it is sufficient to say that the subtile 
character of the subterranean elements in ques- 
tion are always, in mining operations, elements 
of more or less uncertainty and_ possible 
danger, and we avoid all risks of doing harm to 
the land we have undertaken to partition by 
staying the hand of all parties until we have 
finished our duty in the premises. The tem- 
porary suspension of the co-tenant’s right to 
mine in this case works no hardship, since it 
has been for months past, and is now, in his 
power to speed the proceeding to final decree. 
This he can do in much less time than he could 
do if miningw ere allowed, and caused confu- 
sion and consequent delay in procuring a final 
adjustment. In the exercise of what we be- 
lieve to be a sound discretion, in furtherance of 
the orderly conduct of the cause, and with a 
view to an intelligent and prompt disposition of 
the same, we are of the opinion an injunction 
should issue as prayed for, and it is so ordered. 


The jury system is a question which is forc- 
ing itself upon the American public, and is one 
which will have to be satisfactorily considered 
and determined within our time. The advan- 
tages of the system in civil cases is generally 
recognized by some members of the profession 
who have studied the politics of law most care- 
fully. To the average layman the disadvant- 
ages of the jury system in criminal cases is 
becoming more and more apparent. The jury 


system is founded upon a beautiful principle, 
which in very small communities was admirable, 
but which has developed its weaknesses during 
the time when our American cities have in- 
creased so rapidly in population. Hon. George 
Hoadley, of New York, a most distinguished 
lawyer, in expressing his dislike for the jury 
system, says : . 

I have long considered the jury system as a 
defect in our jurisprudence. It is illogical in 
theory and mischievous in practice. In theory 
it is illogical, because it substitutes a tribunal 
of untrained thinkers (if, indeed, they may be 
called thinkers at all), for the experts who pre- 
side in vur courts — experts who are trained in 
the analysis of facts and the solution of doubts 
growing out of such analysis, as well as in legal 
principles. No man can feelat all certain that 
the verdict of a jury is right in any case, and in 
suits against corporations the jury system is the 
most potent adjunct to the levying of blackmail, 
and the dishonest practices of “ ambulance” 
lawyers, which exists. The amount of harm 
done by what jurors conceive to be their right, 
or duty, under the pretense which they make 
to their consciences, of dispensing the charity 
of corporations in this country is incalculable. 
Another objection remains to the jury system ; 
it is its deteriorating influence upon the bar, its 
tendency to convert thinkers and scholars and 
the followers of logical processes into stump- 
speakers and blatherskites. ‘The man who is 
capable of wringing sympathy or tears from a 
jury, and there are many such in the United 
States, is a foe to justice in a criminal case. 

With the rule that the criminal defendant 
shall not be required to testify, and with the 
persuasive efforts of orators, the American sys- 
tem contrasts very badly in results with the 
method in which justice is dispensed in France. 
Whatever may be said of the turbulent and dis- 
orderly conduct of some of the judges in the 
French republic, it cannot be denied that, as a 
rule, French jurists reach just results far more 
frequently than in this country, where the popu- 
Jar result is that which is usually achieved in 
cases of this kind. 

There are cases in which the jury system 
may be justified. These are those cases in 
which public prejudice is strongly enlisted upon 








two sides, and in which the judge may be fairly 
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entitled to have the right to transfer the 
responsibility of passing upon the facts to some 
tribunal (a jury or other) which will relieve 
him from the injury that would be the result of 
the prejudice that might be enlisted against 
him personally. Such cases, however, are very 
rare, and the power to select a board of referees, 
if conferred upon the judge, would enable him 
to escape from the scandal that would be the 
result of his popular identification, after de- 
cision, with one or the other of the parties. It 
certainly is not necessary for this purpose that 
twelve men should be called from their avoca- 
tions into a jury box. 

Another and very serious objection to the 
jury system would be obviated by dispensing 
with the requirement of unanimity. If verdicts 
were permitted to be found by a majority or 
two-thirds of a jury, they would be as likely to 
be right as they are now, and would avoid the 
mistrial that so frequently occurs in conse- 
quence of there being what is called “a hung 
jury.” 

In cities (I do not know how far this is true 
in the country), the decent citizens, the very 
men who would make the best of jurors, at 
least so far as integrity goes, seek to escape 
from the performance of this duty. 

Every judge knows the very great extent to 
which shifts and devices of all sorts and kinds 
are resorted to as excuses for citizens, who 
would otherwise be called good citizens, who 
seek to escape from the useless consumption of 
time involved in their performance of jury 
duty. 

It is said that bribery is not unfrequently 
employed in such cases, but of this I know 
nothing. 

Finally, let me say that during forty years of 
active service at the bar and on the bench in 
Ohio, I never saw but one struck jury in the 
box. Of course I must be understood to mean 
by this, not that I have not seen men in the 
box whose names had been procured by the 
process of striking a jury, but that I never saw 
twelve such men sitting together in a case, ex- 
cept once in Wilmington, Clinton county, Ohio. 
I name the county out of respect for the 
willingness displayed to serve on juries in the 
case I refer to by that class of citizens who, in 
Hamilton county, would have been sufficiently 





alert and successful with excuses to reduce the 
jury below the number of twelve struck jurors. 
and thus make it an ordinary tales jury. 


The Supreme Court of the United States in 
Farmers’ Loan & Trust Co. v. Chicago, P. & 
S. Ry. Co., to Sup. Ct. Rep. 917, has passed 
upon two questions which, though at no time 
in any great doubt, were well to have finally 
settled. The first was that the holder of rail- 
road stock, issued to him as fully paid in pay- 
ment of undisputed debts due to a construction 
company whose claims have been assigned to 
him, takes it free of all trusts and obligations 
in favor of the company issuing it and there is 
no duty to that company or its stockholders to 
continue in the ownership thereof for the pur- 
pose of facilitating pending regulations for the 
transfer of the control of the company to 
another railroad company, but may sell the 
same to a rival company also seeking control, 
or to whomsoever it sees fit, and for any price 
obtainable ; and that when an act of the legis- 
lature simply takes away from one railroad 
lands previously granted to it because of its en- 
tire failure to comply with the conditions of the 
grant, and bestows them on another company, 
the courts cannot hold, in the absence of any 
provision in the statutes to the effect that the 
lands were transferred burdened with a con- 
tinuing obligation for the debts of the former 
company, for the creditors of that company 
could have no legal or equitable claims on 
lands thus forfeited. 

The first of these cases has also been practi- 
cally determined by the Court of Appeals in 
this state in the matter of the petition of The 
Argus Co., et al. vs. James H. Manning et al, 
(138 N. Y. 557), which goes even further than 
the case we have cited, holding that an agree- 
ment between stockholders of a corporation 
that no one of them will sell, assign, or dispose 
of his stock without first giving the other par- 
ties to the agreement an opportunity to pur- 
chase the stock, does not disable a party from 
transferring the legal title to his stock without 
the consent of the other parties and in violation 
of the agreement, and this although the trans- 
feree was cognizant of the agreement at the 
time of the transferee. 
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FIRE INSURANCE. 


COURT OF APPEALS. 


JENNIE M. Woop, Respondent, v. THE AMERICAN 
Frre INsuRANCE Company, Appellant. 

The title to real estate held by a partnership is in the firm, and 
not in the individual members thereof. The transfer, there- 
fore, by one member of all his individual property will not 
affect the firm ownership of the real estate so as to defeat an 
insurance thereon subsequently obtained by the firm as the 
unconditional and sole owner thereof. 

The general agent of an insurance company may waive stipula- 
tions and provisions contained in the policy with respect to 
the conditions upon which it shall have inception and go into 
operation as a contract between the parties, by delivering it 
with knowledge of all the facts and receiving the premium 
thereon 

The sale of real estate under judgment and execution does not 
work such a change in the interest, title or possession of the 
judgment debtor as to defeat a recovery upon an insurance 
policy (Standard form) for a loss occurring during the period 
for redemption. 

Appeal from a judgment of the Seneral Term, 

First Department, affirming a judgment for the 


plaintiff entered upon the verdict of a jury. 

O’BriEN, J. The plaintiff recovered upon a pol- 
icy of insurance, of which she was the assignee, is- 
sued by the defendant, upon a building used as a 
store, January 9, 1891, and which was destroyed by 
fire March 31, 1891. The only defences interposed 
by the answer, which were proven and found at the 
trial, were: (1) That Wood Bros., a firm composed 
of six brothers, which owned the property and pro- 
cured the insurance, had not, at the time, the sole 
and unconditional title or ownership of the prop- 
erty; and (2) That the property covered by the 
policy had been sold upon judgment and execution 
against the firm some days before the loss. The 
contract was made by means of what is known as 
the Standard policy, which contained the condition 
that it ‘shall be void * * * if the interest of 
the insured shall be other than unconditional and 
sole ownership, or * * * if any change, other 
than by the death of an assured, take place in the 
interest, title or possession of the subject of the in- 
surance, * * * whether by legal process or 
judgment, or by the voluntary act of the insured, 
or otherwise.” 

With respect to the defence first referred to, it 
appeared that in the year, 1885 one of the individuals 
composing the firm made a general assignment of 
his individual property for the benefit of his credi- 
tors, and also of his interest in the firm. That in 
1888 his assignee sold whatever interest in the firm 
property that passed to him by the assignment to a 
third party, and before the policy was issued had 
accounted and been discharged. The assignee had 
no accounting with the firm in order to ascertain 
what interest the assignor had, if any, in the sur- 
plus, if any, and no claim was ever made upon the 
firm for anything passing by the assignment. It ap- 





peared by the proofs and findings that the defend- 
ant’s agents, who were, as may be fairly inferred, 
general agents, knew, at the time of issuing the 
policy and before, all the facts and circumstances 
with respect to the individual assignment and the 
transfer of that interest as above stated. 

The answer to the defence, based upon these facts, 
is twofold: (1) That since the title to the real es- 
tate held by a partnership is in the firm and not in 
the individual members of it, the transfer of the in- 
terest of one of the members, before the insurance, 
had no effect upon the unconditional and sole owner- 
ship of the firm. That an assignment by one part- 
ner of his share in the partnership stock simply 
transfers any interest he may have in any surplus 
remaining after payment of the firm debts and the 
settlement of the firm accounts. Whether the pur- 
chaser of such an interest takes anything whatever 
by the transfer cannot be known until all the part- 
nership affairs have been settled and adjusted. 
(Menagh v.Whitwell, 52. N. Y. 146). The title to the 
real property, which was the subject of the insurance, 
was in the partnership firm, and was not affected by 
the assignment of one of the members. It still re- 
mained firm property, since the assignee had no in- 
terest in it as such, and whether the sale or transfer 
by the individual member was anything more than 
a mere form, or conveyed anything to the assignee, 
must depend upon the existence of a surplus after 
the partnership affairs are adjusted. It does not 
even appear in this case that there would then be 
surplus to divide, though that circumstance cannot 
be regarded as material upon the question whether 
such a transfer by a member affects or changes the 
estate or interest which the firm has in the partner- 
ship realty. 

2. That general agents of an insurance company 
may waive stipulations and provisions contained in 
the policy with, respect to the conditions upon 
which it shall have inception and go into operation 
as a contract between the parties, by delivering it 
with knowledge of all the facts and receiving the 
premium, has long been settled. It is so obviously 
just that a party to a written contract should be 
precluded from defeating it by asserting conditions 
and stipulations contained in it which would pre- 
vent its inception and which he knew at the time 
he delivered it and accepted the benefits were con- 
travened by the actual facts, that any statement of 
the reasons upon which the rule rests is no longer 
necessary. The principle is not a new one and it 
has not been shaken by any decisions of this court 
made since the adoption of the standard policy. 
[McNally v. Ins. Co., 1387 N. Y. 389; Forward v. 
Cont. Ins, Co., 142 N. Y. 382] 

The restrictions inserted in the contract upon the 
power of the agent to waive any condition, unless 





26 


THE ALBANY LAW JOURNAL. 





done in a particular manner, cannot be deemed to 
apply to those conditions which relate to the incep- 
tion of the contract when it appears that the agent 
has delivered it and received the premiums with 
full knowledge of the actual situation. To take the 
benefit of a contract with full knowledge of all the 
facts and attempt afterwards to defeat it, when 
called upon to perform, by asserting conditions re- 
lating to those facts, would be to claim that no con- 
tract was made, aed thus operate as a fraud upon 
the other party. 

It appears from the findings that on the 20th of 
March, 1891, about ten days before the fire, the real 
estate which was the subject of the insurance was 
sold by the sheriff under an execution duly issued 
to him against the firm and a certificate of sale in 
due form delivered by him to the purchaser, one 
Aurelia O. Wood, and the remaining and perhaps 
most important question is whether this sale worked 
such a change in the interest, title or possession of 
the property as to avoid the policy within the mean- 
ing of the conditions to which reference has been 
made. In Walradt v. Pheenix Insurance Company 
(136 N. Y. 375) we held that when the subject of 
the insurance was personal property that the condi- 
tions of the policy were not violated by the mere 
levy of an execution upon the goods insured. The 
reasoning of that case, however, plainly leads to the 
conclusion that it would be otherwise in case the 
levy had been followed by a sale. The sale of per- 
sonal property upon an execution divests the owner 
of his title to the property sold and transfers it to 
another. But what was said in that case with re- 
spect to the effect of a sale upon execution applies 
to personal property. There was no question in the 
case with respeot to the effect of a sale of real es- 
tate, and nothing was decided upon that question. 
The effect of a sale of real estate upon execution is 
declared by statute, and no other effect can be given 
to it. The judgment debtor, or his assignee, or his 
creditors may redeem the same within fifteen months 
thereafter, and the right and title of the judgment 
debtor is not divested by the sale until the expira- 
tion of the period for redemption (code C. P., sec. 
1440). During that time the debtor is entitled to 
the possession and use of the rents and profits. At 
the time, therefore, that the property in question 
was destroyed by fire, the interest, title or posses- 
sion of the insured had not been changed. 

The statute had operated to postpone the effect 
of the sale upon the interest, title or possession of 
the owners until the expiration of the period for re- 
demption. In Browning v. Home Ins. Co., 71 N. 
Y. 508, the policy contained a provision that if the 
property be sold or transferred, or any change take 
place in the title or possession, then, in either such 
case, the policy shall be void. The insured entered 





into a contract in writing for the sale of the premi- 
ses, and this court held that the conditions of the 
policy were not violated. It was said that an ex- 
ecutory contract for the sale of the property with- 
out change of possession, did not make a breach of 
the conditions against a sale or transfer or change 
in title or possession. That such a condition ap- 
plies only to a legal transfer which divests the in- 
sured or title to or control over the property. Be- 
fore we could assent to the proposition that in this 
case there was a breach of the conditions of the 
policy by the sheriff's sale, we would be compelled 
to overrule numerous cases in this court, which, in 
principle, decide otherwise. (Bailey v. Homestead 
Fire Ins. Co., 80 N. Y. 21; Cohn v. Niagara Fire 
Ins. Co., 60 N. Y. 619; Haight v. Cont. Ins. Co., 
92 N. Y. 51,55; Green v. Homestead Ins. Co., 82 
N. Y. 517.) 

The judgment must, therefore, be affirmed, with 
costs. 

All concur, except Gray, J., who dissents upon 
the ground that the policy was avoided by the 
change of interest effected by the sale of the prop- 
erty. 


JAMESON COMMITTED. 


Lonpon, June 16, 1896. 
There are a number of men going about the 


streets here bearing large yellow placards to the 
effect that a picture entitled ‘*Jameson’s Last 
Stand,” by R. Caton Woodville, R. A., is now on 


exhibition. This was probably painted at the 
height of the Jameson furore last January, for it is 
doubtful if laureates and academicians would find 
“ Dr. Jim ” a figure so entirely heroic since his com- 
mitment for trial yesterday at the close of the 
police magistrate’s examination at Bow street; but 
it would bea mistake to say that interest in the 
raiders has altogether abated, or that they are much 
less popular. 

On June 11 the adjourned session of the exami- 
nation of the men charged with a violation of the 
Foreign Enlistment Act by. making a raid intoa 
friendly state was brought on at the Bow Street 
Police Court before as brilliant and interested an 
audience as can beimagined. The “ great crowds ” 
at previous sessions must have stood outside the 
gates, for at this session no more could have been 
accommodated within. To the American mind, 
Bow street suggests something vaguely disagree- 
able and disreputable, like the Old Bailey or the 
Tombs, yet it is Ly no means such a bad street; and 
as the Covent Garden Opera House stands just 
across the way from the police court, there was a 
curious air of propriety about the elaborate toilets 
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that filled the commonplace little room where real 
dramas were acted in the light of day. 

The ostensible purpose of the examinations was 
to ascertain whether or not the defendants had 
committed an offense for which they should stand 
trial. Whatever the government’s original inten- 
tion with regard to the matter may have been, the 
necessities of the situation have compelled it to a 
strenuous and successful effort to bring the con- 
spirators to trial; so the many adjournments of the 
case (which the opposition called dilatory tactics), 
now seem quite justified. As this proceeding must 
inevitably affect the South African question, a 
slight sketch of it and of the principal figures in it 
is perhaps worthy of record. 


The court-room at Bow street is small, somewhat 
dingy, but clean. Across one side of it runs the 
bench, which is raised above the level of the floor, 
railed off from it, with the judge’s desk in the 
centre. So many chairs and benches were filled 
with ladies and gentlemen, to his right and left, 
that both judge and bar lost something of their 
usual imposing appearance, especially as both were 
without wigs and gowns on this occasion. The 
fifteen defendants filled the whole of the first of the 
floor benches usually alloted to spectators, but 
everywhere else the interested and the curious were 
packed in —ladies and gentlemen in about equal 
numbers, seated and standing —as many as thie 
bench, the floor and the aisles could comfortably 
accommodate; and the little room had more the ap- 
pearance of some academic feast-day than of a 
court of justice. The visitors were no_ better 
dressed than most of the defendants, to whom they 
nodded and smiled as lightly as if the whole affair 
were a splendid joke. With one exception, the de- 
fendants also seemed to share the same delusion. 
That exception was Jameson himself, who came, 
first of the fifteen, into the room, with a grave 
face, which showed a full appreciation of the seri- 
ousness Of the case, and which never lightened 
for a moment. The others — most of them typi- 
cal English gentlemen of the fashionable set — took 
the matter very jauntily; and, sitting there in 
their long frock-coats, smooth-cheeked and well- 
groomed, seemed very unlikely persons to have 
gone rough-riding through a strange country in 
such a Quixotic adventure as they ended at Doorn- 
kop last January. 


Jameson has an interesting and by no means a 
bad face, though not as strong as one would expect. 
His eyes are fine—wide apart and rather pathetic— 
and he has a good big forehead, perhaps a little 
exaggerated by baldness, but his mouth and chin 
do not look nnusually positive. He wears a brown 
moustache, trimmed close, and in age appears to 
be about forty. Hiseye is clear and his color good, 





but fatigue and care were evident from his whole 
appearance and demeanor. In _ physique he is 
thickset aud short—quite the least imposing by far 
of the party: but he has the only intellectual face 
among them. Henry Frederick White, one of the 
leaders, is the handsomest of them, a tall, military 
man, with an air of good breeding and distinction. 
The Hon. Robert White, the ‘ Bobby” of the dis- 
patches, is quite vacant-looking, as is also Capt. 
Coventry. Col. Grey is also handsome, in a way, 
but heavy; Sir John Willoughby looks intelligent 
enough, in all conscience, but his face is cynical and 
repellent. 


The crown was represented by the Attorney- 
general, Sir Richard Webster, large of stature, deep 
of voice, and impressive. A legion of barristers ap- 
peared for the defence, notably Sir Edward Clarke, 
Sir Frank Lockwood, and Mr. Gill. The proceed- 
ings were very slow, for the depositions of the 
witnesses were taken by the clerk in narrative form 
in longhand, to be sworn to and signed then and 
there; and the delay between question and answer 
or question and question would have made the 
most exciting story tame. Nevertheless, some of 
the first day’s stories were exciting in spite of this, 
particularly the tale of a boyish Dutch lieutenant, 
who had been under arrest by Jameson’s column 
and had afterwards taken part in the first skirmish 
near Kriigersdorp, all of which he described simply 
and with much dignity. They met him on patrol 
dety, took his horse away, and disarmed him, and 
he asked them why they did, “when no war had 
been declared or anything”; he refused to tell them 
how many men he had, saying ‘ he did not see how 
they could expect him to answer such a question.” 
They finally gave his horse back, and left him be- 
hind them on a two hour’s parole to stay where he 
was, at the close of which he joined the Boer forces 
and reached his battery at Kriigersdorp ahead of 
them, where, he said, ‘‘some of them were killed 
and we beat them off.” 

After him came two or three Dutch officials, who 
produced the two large tin boxes, one black, one 
yellow, and the now famous leather portfolio, 
stamped “ L. S. J.”—the Pandora’s box which Oom 
Paul opened as a gift of plagues for all his enemies. 
These were found on the field at Doornkop, the 
fustian conspirators having left them for the heroes 
of the piece to discover, as naively as if they had 
been the villains of an ordinary British melo-drama. 
The proof as to the identity of boxes and contents 
was slow but interesting; and as paper after paper 
was put in evidence — letters to ‘‘dear Bobby ” and 
others, dated in early November and December, full 
of arrangements for an early start ; of solicitude for 
sound horses, mules, and plenty of ammunition ; of 
fears about Foley’s ‘‘ blabbing ” and the premature 
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disclosure of the plan; of the necessity for ‘‘ drill- 
ing all the men inside out ’ — the little conspirators 
looked exceedingly foolish, and the leader put his 
hands over his crimson face and hid it for a long 
time. The spectators, however, heard the testimony 
as complacently as if it were all of a highly honor- 
able nature, and seemed quite to miss the point of 
it. The magistrate had nothing to do, at the close 
of testimony so convincing and carefully submitted, 
but to hold the six leaders for trial, under £2000 
bail each, and to discharge their dupes. Jameson, 
with a generosity that is said to be characteristic 
of him, and accounts in part for the devotion he is 
capable of arousing, offered by counsel to be held 
alone responsible ; but the evidence was so damag- 
ing against the Whites, Willoughby, Coventry and 
Grey, that the offer could not avail them. 

The defence outlined by Sir Edward Clarke is 
distinctly a thin. one—that the expedition started 
from Pitsani, outside British jurisdiction; and that, 
though it was led by an officer in the British ser- 
vice, and recruited and armed on British soil, its 
place of final departure converts it into a sort of pi- 
ratical raid from no-man’s land, which should have 
been punished, if at all, by the Boers; and that it 
is not an offence of which the British courts are 
cognizant. No defence on the merits is longer pos- 
sible; and even the excuse of chivalry and Hotspur 
thoughtlessness has been perforce abandoned. 

The government appear to be acting in good faith, 
and so far to have proceeded with ability. The 
future alone can tell what they will do in the ensu- 
ing criminal trials, and what effect Jameson’s ac- 
quittal or conviction will have on the South African 
situation. Meanwhile, the newspapers here grumble 
at Kriiger, and even at the necessity of going fur- 
ther with Jameson, for whom they are now clamor- 


ing for a “ fair trial.” 
ernment are forever harped on, and the iniquity of 
the conspiracy against that government quite glossed 
over. One finds daily defences of Cecil Rhodes, 
open or covert, in the papers; and the street post- 
ers show how venial the people consider ‘‘ Dr. 


The defects in the Boer gov- 


Jim’s” offence. The truth is that South Africa 
holds the imagination of England just now as a sort 
of El Dorado, which must not be given up to Dutch- 
men or negroes. The progress of the Matabele war 
is proclaimed with trumpets; whole pages of the 
papers are given up to advertisements of mining 
ventures and Cape investment companies; a popu- 
lar burlesque takes a head waiter turned millionaire 
at the Rand for its hero; and Mr. Barney Barnato— 
who, they say, was once a circus clown—is now giv- 
ing a touch of realism to all these fables about the 
wealth of the Cape by erecting « very ostentatious 
house facing the Park. What all this will end in 
no one knows; but the Jameson affair, a misde- 





meanor under the act, is at any rate no ordinary 
misdemeanor. It is already an historical one, and 
its end is not yet.—[ Zhe Nation. | 

L. McK. G. 


PROPOSED LABOR LAWS IN CALIFORNIA. 


The Labor Commissioner of California, E. L. 
Fitzgerald, has prepared to be introduced at the 
next legislature, a series of laws formulated accord- 
ing to his ideas as to the needs of the laboring 
classes. The synopsis of the proposed laws and the 
subjects are : 

Eight hours —Section 3245, of the Political Code 
provides that eight hours should constitute a day’s 
work. The statute is not definite and is capable of 
circumvention by contractors who pay by the hour, 
and is therefore, in many instances inoperative, 
requiring an amendment to render its enforcement 
effective. 

Bakeries — To pass a uniform law requiring clean- 
liness and to insure purity in the manufactured pro- 
duct of this important industry. 

Government Boards Awarding Contracts — To pro- 
hibit boards of supervisors, common councils, 
boards, commissions, etc., awarding contracts to 
persons who have previously defrauded laborers of 
their wages. This practice is carried on to a large 
extent in San Francisco. There being no lien on 
public work, the laborer is placed at the mercy of 
his employer with many disastrous results. 

Bond Protecting Labor on Public Work — The pur- 
pose of this law is analogous to the foregoing and 
is framed with a view of protecting the laborer 
where the foregoing, through inadvertence, might 
be disregarded. 

Creating Bureaus——To re-establish the bureau as 
a bureau of labor, provide for free employment 
offices, and to introduce provisions facilitating the 
work where the present law is defective and inoper- 
ative. 

Regulating Employment Offices —To place those 
persons who traffic in labor under uniform regula- 
tions, protecting the persons dealing with them, 
and making the said agents amenable to law for the 
atrocities they have so long practiced. 

Per Diem on Public Works — Creating a minimum 
price which laborers must be paid, insuring a liveli- 
hood, and protecting honest employers against un- 
scrupulous competitors. 

Bakers’ Hours — To establish uniform hours for 
the persons engaged in this most arduous toil; a 
necessary sanitary regulation. 

Time-check System — To abolish the system now in 
vogue throughout the State of depriving laborers of 
their pay for unreasonable periods; to prevent the 
desperate condition to which laborers are forced 
through its operation—one of the greatest evils, re- 
quiring proper legislation and enforcement. 
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Identity of Prison-made Goods — Requiring the 
branding of all goods made in the penal institution 
of the State, to distinguish the same from the pro- 
duct of free labor. 

Costs of suit —To allow the person who otherwise 
cannot collect money due for labor performed to 
sue for same to the extent of fifty ($50) dollars with-- 
out advancing costs of suit. 

Collusion with employment agents—To prohibit em- 
ployes from contracting with employment agents 
to furnish labor and dividing commissions paid by 
the latter. 

Employment of citizens-—To prohibit the employ- 
ment of other than citizens of the United Statas 
upon public works. 

Lunch hour —To provide a reasonable time for the 
mid-day meal, obviating the evil of labor in retail 
establishments, being forced to visit lunch-counters 
and saloons for want of time. 

Boiler inspectors—To provide for the proper con- 
duct of this important business as a safeguard to 
life and property. 





FLAG LAW UNCONSTITUTIONAL IN 
ILLINOIS. 

D igy WRIGHT of the Illinois Circuit Court has 

declared unconstitutional and void the State 
law requiring the national flag to be displayed over 
every school house. The case came before him in the 
form of a motion to quash indictments found against 
certain school trustees and other officials for failing 
to execute the law. The Legislature had made such 
violation of the law a misdemeanor, and therein, so 
Judge Wright holds, had exceeded its powers. The 
decision hinged on this point, There was no ques- 
tion of the right of the State to order the flag flown 
on any of its buildings, at such times and in such a 
manner as it saw fit. The effect of this decision 
will be to make patriotism, in so far as it consists 
in flinging the flag to the breeze, optional. This 
may seem a horrid conclusion to some perfervid 
brethren, but, after all, it simply puts patriotism in 
the same category with the other leading virtues. 
It is peahaps unfortunate that we cannot by law 
compel all citizens to be sover, saving, honest, kind 
to wife and child, but we cannot; nor can we, if 
Judge Wright’s exposition of the law is sound, com- 
pel them to be patriotic. Illinois school-children 
may incur great civic dangers by not being allowed 
to see the flag above their heads. Certainly they 
will be as much at sea as the rest of us about the 
great McKinley definition of ‘‘sound money ”—-that 
it is something ‘‘as untarnished as the flag.” Still, 
they may learn in their school histories that the flag 
was very badly tarnished in the Mexican war, Gen. 





Grant being witness, and so not lose so much after 
all. Anyhow they will have to be patriotic, as they 
will have to be virtuous, from an inward spring if 
at all, and not by act of Legislature. 





Hotes of American Becisions. 





Murvat Benerit Insurance.— Where insured, 
in consideration of money paid, and the payment 
of all assessments and dues, sold his benefit certifi- 
cate to plaintiff, the insured being at the time an 
old man and in poor health, the association should 
be allowed to prove, in an action upon the certifi- 
cate, the age of the insured at the time of the trans- 
fer; such fact tending to show whether the transfer 
was made in good faith, or it was speculative, and 
in the nature of a wager. (Supreme Lodge of 
Knights of Honor v. Metcalf [Ind.}, 43 N. E. Rep. 
893.) 


NEGLIGENCE — PRESUMPTION — DERAILMENT OF 
TRAIN.— Though, ordinarily, in an action for dam- 
ages arising from negligence, the negligence 
charged must be proved by the plaintiff, when the 
injury complained of arises from an accident which, 
in itself, is indicative of negligence, such as the de- 
railment of a train of cars, the plaintiff is relieved 
from the burden of further proving the defendant’s 
negligence, as the law presumes its existence. It is 
not, therefore, necessary for the plaintiff, in an ac- 
tion for damages caused by the derailment of a log- 
ging train, to prove that running such a train at any 
given rate of speed was dangerous, in order to jus- 
tify the submission to the jury of the question of 
defendant’s negligence in running it at too high a 
speed. (Albion Lumber Co. v. De Nobra[U. 8. C. 
C. of App.], 72 Fed. Rep. 739.) 


PARTNERSHIP — LIABILITY OF PARTNERS. — When 
negotiable securities, transferable by delivery, are 
intrusted by the owner to one partner of a firm, to 
be used in raising money for the owner’s benefit, 
and are by such firm afterwards used in raising 
money for its benefit —— the proceeds of the loans so 
secured and sales made being credited to the part- 
ner to whom the securities were intrusted, the other 
partners are affected with his knowledge of the real 
owner's interest, and all are equally liable to the 
owners for the moneys raised by means of the 
securities and used by the firm. (Townsend v. 
Hagar [U. S. C. C. of App.], 71 Fed. Rep. 949.) 


REMOVAL OF CAUSES — CRIMINAL PROSECUTIONS-— 
CIVIL RIGHTS LAws.— When the constitution and 
laws of a State, as interpreted by its highest court, 
contain no provisions preventing the enforcement 
of rights secured by any law of the United States 
for the protection and enforcement of the equal 
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rights of all citizens thereof, the possibility that, 
during the trial of a particular case, a State court 
may not respect and enforce the right to the equal 
protection of the laws, constitutes no ground for re- 
moving the prosecution to a federal court, in 
advance of the trial, under Rev. St. § 641. (Gibson 
v. State of Mississippi [U. S. 8S. C.], 16 S.C. Rep. 
904.) 

REMOVAL OF CAUSES — CRIMINAL PROSECUTIONS— 
CIVIL RIGHTS LAWs.—There is nothing in the Con- 
stitution or laws of Mississippi which, by reasonable 
interpretation, or as interpreted by the highest 
State court, will prevent one accused of murder 
from enforcing in the State courts any right secured 
to him by the civil rights laws of the United States; 
and therefore, the fact that the officers charged 
with the selection, listing and drawing of jurors in- 
tentionally exclude all colored men from the jury 
list, on account of their color (defendant being a 
colored man), is no ground for removing the cause 
toa federal court, in advance of the trial, under 
Rev. St. § 641. (Smith v. State of Mississippi 
[U. 8. S. C.], 16 S. C. Rep. 900.) 





es ~~ 


Aotes of English Cases. 

TRADE NAME.—The plaintiff had for thirty-five 
years manufactured from a secret recipe and sold a 
sauce called ‘‘ Yorkshire Relish,” which name was 
conspicuous on the wrappers and labels of the bot- 
tles of the sauce. In 1884 the plaintiff registered 
the words as a trade mark, having previously suc- 
cessfully restrained their use in connection with 
sauces not made by him. In 1893 the defendants 
obtained an order removing the words from the 
register of trade marks. Until November, 1893, no 
other sauce had been sold as ‘‘ Yorkshire Relish,” 
but the defendants then began to sell a sauce under 
that name. The plaintiff then commenced an action 
to restrain the defendants from passing off sauce not 
of the plaintiff's manufacture as the plaintiff's goods 
by the term “ Yorkshire Relish,” and obtained an 
interlocutory judgment. The defendant’s bottles 
were similar to those of the plaintiff, but there were 
differences in the labels and wrappers, and there 
was a statement on them that the sauce was manu- 
factured by the defendants. The sauces were not 
exactly the same. 

Held, that ‘‘ Yorkshire Relish ” was not a descrip. 
tive name; that the name now denoted the sauce 
made by the plaintiff; that the defendant’s sauce 
was likely to be passed off as that of the plaintiff; 
and that the plaintiff was entitled to an injunction 
restraining the defendants from selling their sauce 
as ‘‘ Yorkshire Relish ” without better distinguish- 
ing it from that of the plaintiff, although the effect 





of the injunction might be to give to the plaintiff a 
right to the exclusive use of those words. (Ct. of 
App.; Powell v. The Birmingham Vinegar Brewery 
Co., 74 L. T. Rep. 509. 


Wi1..—ForFeEITuRE CLAUSE.—A testator, by his 
will, gave a moiety of his residuary estate, subject 
to the life interest of his wife therein, to his son, 
but in case of his being at the time of the death of 
the survivor of the testator and his wife ‘under 
any legal disability in consequence whereof he 
would be hindered or prevented from taking the 
same for his own personal and exclusive benefit,” 
then the testator have the same unto his (the son’s) 
wife and children. 

Held, that the disability contemplated by the tes- 
tator was confined to disability imposed by the act 
of the law, e. g., bankruptcy, conviction for felony, 
attainder of treason, and lunacy, rather than one 
simply arising from a voluntary act of the testator’s 
son; and that, as the testator’s son was not at the 
time of the death of the testator’s widow under 
such disability, the event on which the limitation in 
favor of his wife and children was to arise, had not 
occurred, (Ct. of App.; Re Carew; Carew v. Carew, 
74 L. T. Rep. 501.) 


a —s 


Correspondence. 


Tue Next STEP IN INTERNATIONAL ARBITRATION, 


To the Editor of the Alban y Law Journal: 

Every observer of the increased interest which is 
daily manifested in relation to international reia- 
tions, must have read with appreciative satisfaction 
the report of the New York State Bar Association 
on the proposed organization of an International 
Court of Arbitration, as also the address of the 
president of the International Law Association, 
recently published inthe JournaL. It is gratifying 
to believe that the most civilized peoples of the world 
have reached that stage of humanitarian develop- 
ment which enables them to recognize the wisdom 
and efticiency of the principle of international arbi- 
tration. Itis further a subject of congratulation 
that the profession, through individual as well as 
associated effort in Europe and in America, is giving 
earnest advocacy to the support of the movement 
in favor of the organization of a supreme tri- 
bunal for the pacific adjustment of internationa} 
differences. The labor of publicists, supplemented 
by the zeal of prominent and influential individuals, 
and the deliberate declarations of representative 
bodies in all parts of the civilized world, with which 
we are daily becoming familiar, evidence a great 
advance in public sentiment in respect to this sub- 
ject during the last few years. 
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The various objections which, have from time to 
time been urged in respect to the organization of a 
supreme court of international arbitration, have 
been already seriously considered and satisfactorily 
answered by eminent publicists and distinguished 
statesmen in Europe and America; and the time 
seems to be near at hand when an attempt will be 
made to formulate a scheme for the organization 
of a court of the character indicated. The New 
York State Bar Association has submitted a plan 
for the organization of such a court on lines sug- 
gested in its memorial recently addressed to the 
president of the United States, the general features 
of which are to be approved. There are one or 
two points, however, to which I would invite atten- 
tion: This plan seems to contemplate a permanent In- 
ternational Court of Arbitration ; but it would seem 
that such a court should not be held to supersede 
reference to arbitration of tribunals appointed ad hoc 
of questions not necessarily involving peace or war, 
which may from time to time arise between States. 
In reference to the second recommendation, which 
provides for the constitution of the proposed court 
on the basis of nine members, I venture to suggest 
that the requirement that the representative of each 
of the nine independent States, should be taken from 
the Supreme or highest court of the nation, limits 
too narrowly the field of selection of the represen- 
tative. It also loses sight of the fact, that hereto- 
fore the most esteemed authorities in matters 
relating to international jurisprudence, have not 
usually been members of the Supreme or highest 
court of their State. And in the future, corre- 
sponding conditions may exist. But whether the 
executive or the Supreme Court of each State should 
nominate the representative member of its State, 
might be the subject for further consideration. In 
connection with the ratio of representation in such a 
court, a publicist who has given close attention to the 
details of international arbitration says: ‘‘ What I 
should propose, then, in the present instance, 
would be that all the members of the international 
assembly should vote equally, each State sending a 
number of representatives as nearly as possible cor- 
responding to its real power.” The motive for this 
suggestion is stated by the same authority: ‘“ All 
States are equally entitled to be recognized as States, 
on the simple ground that they are States; but all 
States are not entitled to be recognized as equal 
States, simply because they are not equal States. 
Russia and Roumania are equally entitled to be 
recognized as States, but they are not entitled to be 
recognized as equal States. Any attempt to depart 
from this principle, whatever be the sphere of 
jurisprudence with which we are occupicd, leads not 
to the vindication but to the violation of equality 
before the law.” 





It may be advantageous to consider whether a 
provision might not be added to the proposed plan, 
which would provide, that whenever a controversy 
arises between States that are represented by 
arbiters in the International Court, the representa- 
tives of such States should retire from participation 
in its deliberations, and should, of course, be denied 
any vote in the decision, leaving the contentions 
of such State or States to be submitted by advo- 
cates, agents or counsel. Some recent experiences 


before mixed commissions and international tribu- 
nals, will, it is believed, show the possible wisdom 


of such a provision. 

The relative advantages of a permanent and of 
an occasional court have already been zealously dis- 
cussed. Some authorities insist that the end can 
be best attained by the creation of a permanent tri- 
bunal which shall exercise jurisdiction and power, 
regulated by principles of international law, which 
shall be binding upon the States which have par- 
ticipated in the congress, or which shall have later 
adhered to its resolutions. Others contend that 
the desired result will be effected with diminished 
cost and less complex machinery by the organiza- 
tion under a procedure anteriorly established by 
the congress, of tribunals ad hoc, which shall be 
called into existence as recurrent exigencies arise to 
adjust controversies between particular States 
which shall have reached the stage of impending 
war, 

As formulated by Lorimer (Institutes of the Law 
of Nations): The ultimate problem of international 
jurisprudence is: How to find international equivalents 


Sor the factors known to national law as legislation, 


jurisdietion, and execution. 

And it is a comforting reflection that the same 
author concludes that the problem is not insoluble. 
This conclusion is thus expressed : The realization 
of a jural organism within the sphere of the interna- 
tional relations, which shall embrace the three factors of 
positive law, is not impossible. 

That an international code is not an absolutely 
unrealizable conception has been fairly demonstrated 
by Mr. David Dudley Field’s ‘‘ Outlines,” and 
Bhentschili’s ‘‘International Law” codified. Here- 
tofore it has been a stereotyped objection to effi- 
ciency in the actual operation of International Law 
that it has (using the nomenclature of municipal 
systems) ‘‘no sanction.” Once an international tri- 
bunal is established, the reproach contemplated by 
those who use this term will be silenced. But even 
without the ‘‘sanction” of municipal law, the ob- 
servance in later years of the cardinal principles of 
international law has been the rule; and, in in- 
stances numerous, where they have been disre- 
garded, penalties of one kind or another have fallen 
upon the offending states. 
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In his memoirs Talleyrand relates that at a pre- 
liminary conference on the 8th of October, 1814, he 
threw out the idea that the arrangements about to 
be entered into by the Powers represented at the 
Congress of Vienna should be ‘‘ according to public 
law; aud adds that these last words raised a veri- 
table tempest. M. de Hardenberg, representing 
Prussia, rising, trembling, standing upright with 
his fists on the table, cried out: ‘‘ No, sir, the public 
law, it is not necessary. Why say we are acting ac- 
cording to public law? That goes without saying.” 
To which I replied, ‘‘If it goes without saying, it will 
go much better by saying.” M. de Humboldt ex- 
claimed: ‘‘ What has public law to do here?” To 
whom I replied, ‘‘It accounts for your being here.” 

The wily Frenchman’s vision had a wider range 
and a more philosophic reach than his colleagues; 
for he recognized the fact that there exists a rule of 
action for States as for individuals, and believed 
that there is a supreme arbiter over both, who, 
sooner or later, makes his power efficient. 

As has been aptly observed: On whatever side 
you look the idea of international arbitration ad- 
vances and penetrates. It spreads by means of asso- 
ciations among the masses of the people, and 
imposes itself on parliaments under the patronage 
of statesmen. Diplomacy no longer rails against it 
and politics respect it. It has admission to the 
chanceries and finds a place in the councils of state: 

Before an International Court of Arbitration, 
such as is contemplated in the Memorial of the New 
York Bar Association, can be organized on a stable 
basis, it may be necessary to convene a general 
congress composed of delegates from the several 
dominant States authorized to perfect such an or- 
ganization. In this view it is suggested that the 
American Bar Association, at its approaching meet- 
ing, should appoint a committee to co-operate with 
the Institute of International Law, and the Associa- 
tion for the Reform and Codification of the Law of 
Nations, for the purpose of initiating and com- 
pleting the preliminary procedure for the organi- 

zation of the proposed court. The committee 
might also be authorized to take such other action 
as in its opinion would advance the cause of in- 
ternational arbitration. 
ALEXANDER PoRTER MORSE. 
Washington, D. C., June 27, 1896. 
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THe Law or CHARITABLE UsEs, TRUSTS AND 
Donations IN New York. By Robert Ludlow 
Fowler of the New York Bar. 
The passage of chapter 547 of the Laws of 1896, 

known as An Act Relating to Real Property and con- 

stituting chapter 46 of the general laws, gave ample 


tion of this work. It will be remembered that the 
former law of this State relating to charities was 
greatly modified by chapter 701 of the Laws of 
1893, while the act we have referred to codifies the 
entire law on this subject. The work begins with 
the history of the early English law of charities, 
while chapter 2 deals with charitable uses and gifts 
in English jurisprudence. Chapter 3 gives the law 
of charities in New York State, while chapter 4 
deals with charitable donations not in trust. Chap- 
ter 6 deals with forms, while following comes the 
statutes beginning with 48 Elizabeth, chap. 4, and 
the Laws of the State of New York as they were 
enacted. The work is really a valuable addition to 
the law library, and is especially welcome as it 
deals with a subject that has not been treated of 
so far as the State of New York is concerned. 

Published by the Diossy Law Book Co., New 
York City. 

Partree SERIES OF [ILLUSTRATIVE CASES. 

Messrs. Johnson & Co., of Philadelphia are rap- 
idly completing their set of ‘‘ Illustrative Cases ” on 
the various subjects of the law, the author of which 
is Dr. W. 8. Pattee, Dean of the College of Law of 
the University of Minnesota, a recognized authority 
on legal subjects and a lecturer of wide repute in 
the west. 

This series of cases is undoubtedly of great value 
to the practitioner as well as to the student and 
lecturer. 

The cases are carefully chosen from the best ad- 
judged and most modern of the decisions of the 
American and English courts, and are arranged so 
as to illustrate the respective subjects as they are 
developed in their natural order. 

Each case is preceded by a heavily leaded head- 
note, which enunciates clearly and concisely, the 
principles which the case illustrates. 

The cases on insurance, the latest of the series, is 
quite the equal of its predecessors. 

Published by T. & J. W. Johnson& Co., Phila., Pa. 
BisHop’s NEW CRIMINAL PROCEDURE. 

The second volume of this exhaustive treatise on 
_criminal law has just been issued, and treats in de- 
tail of the various specific offences and their inci- 
dents. 

The offences are taken up in their alphabetical 
order, so as to be more readily accessible, and each 
is accompanied by unusually copious citations. 

The subiect-matter is well presented to the reader, 
both in expression and in form, so that the work is 
eminently practical. 

It ought to prove one of the most useful books 
ever published on criminal law. 

Published by T. H. Flood & Co., Chicago, Ill. 
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{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBANY Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JouRNAL CoMPANY.] 


NE of the most extreme planks which has 
ever been put in the platform of any politi- 

cal party was that recently adopted at Chicago, 
which reads as follows: “ We favor such legisla- 
tion as will prevent, for the future, the demoneti- 
zation of any kind of legal tender money by 
private contract.” The evident intention of this 
sentence is to render the so-called “ gold clause ” 
of any contract nugatory. The question as to 
whether any such legislation, if it could be 
passed, would be constitutional, is a grave and 
serious one, and one which we believe few 
would care to decide in an off-hand manner. 
Many laymen and not a few lawyers labor under 
the illusion that the clause of the Constitution 
inhibiting legislation impairing the obligation of 
contracts is binding upon Congress. Upon a 
careful examination it will be found that it 
refers and relates only to legislation by the dif- 
ferent States. We, however, believe that any 
such legislation would be declared unconstitu- 
tional by the Supreme Court of the United 
States, not upon the ground that there was an 
express restraint in the Constitution against 
such statutes, but because there is an inherent 
lack of power in Congress to pass any such 
measure as we have suggested. We notice that 
many of our contemporaries have also discussed 
this question, and while many disagree with us, 
yet we think there are some who will agree in 
the conclusion we have arrived at. It will be 
remembered that it has not been deemed neces- 
sary by Congress to assert, because of Federal 
sovereignty in the department of finance, that 
the payment of money —although a specified 
kind of money — was provided for, any form 
of money must be accepted. Fortunately, we 
have been without decisions of this nature. In 
the cases we have examined, we believe that 
the law is well defined, that express contracts 


contracts for the delivery of any specific com- 
modity. In Butler v. Howitz, 7 Wall. 258, the 
Supreme Court of the United States held, 
Chief Justice Chase writing the opinion, as fol- 
lows: 

“A contract to pay acertain sum in gold 
and silver coin is, in substance and legal effect, 
a contract to deliver a certain weight of gold 
and silver of a certain fineness, to be ascer- 
tained by count. Damages for non-perform- 
ance of such a contract may be recovered at 
law as for non-performance of a contract to de- 
liver bullion or other commodity. But whether 
the contract for the delivery or payment of 
coin or bullion, or other property, damages for 
non-performance must be assessed in lawful 
money; that is to say, in money declared to be 
legal tender in payment, by a law made in pur- 
suance of the Constitution of the United States, 
* * * When, therefore, it appears to be 
the clear intent of a contract that payment or 
satisfaction shall be made in gold and silver, 
damages should be assessed and judgment ren- 
dered accordingly. It follows that in the case 
before us the judgment was erroneously entered. 
The damages should have been assessed at the 
sum agreed to be due, with interest, in gold 
and silver coin, and judgment should have been 
entered in coin for that amount, with costs.” 

Chief Justice Chase also wrote the opinion 
in the case of Bronson v. Rodes, 7 Wall. 229, 
in which the court holds that where obligations 
made payable in coin are sued upon, judgment 
may be entered for coin dollars and parts of 
dollar. At page 250 the court says: ‘‘ Pay- 
ment of money is delivery by the debtor to the 
creditor of the amount due. 

““A contract to pay acertain number of dollars 
in gold or silver coins is, therefore, in legal im- 
port, nothing else than an agreement to deliver 
a certain weight of standard gold, to be ascer- 
tained by a count of coins, each of which is 
certified to contain a definite proportion of that 
weight. It is not distinguishable, as we think, 
in principle, from a contract to deliver an equal 
weight of bullion of equal fineness. It is dis- 
tinguishable, in circumstance, only by the fact 
that the sufficiency of the amount to be tendered 
in payment must be ascertained; in case of 
bullion, by assay and the scales, while in the 
case of coin it may be ascertained by count.” 





for the payment of coin have been treated like 


Vou. 54 — No. 8. 


Looking at some of the decisions of the 
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various States we come to that of Carpenter v. 
Atherton (25 Cal. 564), where it was held that 
a State statute known as the “ specific contract 
law” which provided for the enforcement in 
terms of contracts made payable in specific 
kinds of money or currency, was not in dero- 
gation of or in conflict with the laws of Con- 
gress (Legal Tender act) making United States 
notes lawful money and legal tender for debts, 
and any such suit or judgment might be ren- 
dered payable in the money specified in the 
obligation or contract upon which it was ren- 
dered. In the opinion of the court which says : 
“Both a contract to pay a sum of money in 
gold coin and a contract to sell and deliver 
coin at a future date create a debt in a general 
sense, and in that respect stand upon the same 
footing. But they do more. 

The party agreeing to pay or deliver gold 
coin ata future day not only creates a debt 
which he agrees to pay or discharge, but he 
also waives the privilege which the law would 
have guaranteed to him had he not voluntarily 
renounced it, and takes upon himself an obli- 
gation to pay it in a specific kind of lawful 
money, and nothing else. The waiver and 
obligation are essential conditions and parts of 
the consideration of the contract, without 
which we must presume the contract would 
not have been made. The agreement to pay 
in coin is as much a part of the consideration 
as the agreement to pay at all, and the pre- 
sumption is that an ample equivalent has been 
received for the promise The parties, then, 
are competent to contract—the contract is not 
against public policy—is not prohibited by law 
—is payable in a lawful kind of money, and is 
a lawful contract. 

Other cases which are pertinent on this sub- 
ject are: Legal Tender cases, 12 Wall. 457; 
Maryland v. Ry. Co., 22 Wall. 105; Juilliard v. 
Greenman, 110 U. S. 141; Trebilcock v. Wil- 
son, 12 Wall. 687; Woodruff v. Miss., 16 Sup. 
Ct. Rep. 820; Wallace v. Eldridge, 27 Cal. 498; 
Harding v. Cowing, 28 Cal. 213. From these 
authorities it is evident that the trend of de- 
cisions is to the effect that contracts to pay 
gold or any other coin are in the nature of con- 
tracts for the delivery of a specific commodity. 
It would, therefore, seem that there is a lack of 
authority in congress to prevent citizens from 
enforcing contracts for the delivery of gold, and 





there is no more reason why such contract 
should be permitted than there would be if 
contracts were for the delivery of iron, grain or 
other commodities. It will be observed that 
some of the cases we have cited were made be- 
fore the passage of the Legal Tender Act, but 
even so, it would not seem possible that con- 
tracts between individuals for the delivery of 
gold should be construed otherwise than in the 
nature of contracts to deliver the specific 
material mentioned therein. We fail to see 
how congress could insist upon the right of 
enforcing any contract between individuals or 
prevent persons from exercising their right to 
trade unless there was an express provision of 
the fundamental law, and there is none, which 
would give congress the right under certain 
circumstances and in certain cases to prohibit 
such dealings and transactions. 


At last it seems probable that the British 
parliament will pass the so-called ‘‘ deceased 
wife’s sister’s act.” Perhaps no law has more 
regularly made its appearance before parliament 
for the last twenty years than the act which we 
believe will become a law. It has passed the 
House of Lords and will now go before the 
House of Commons, where it has been passed 
many times before, and where it doubtless will 
receive the sanction of the commons. 

The operative part of the Earl of Dunraven’s 
bill to amend the law as to marriage with a de- 
ceased wife’s sister, which has now passed its 
second reading in the House of Lords, runs as 
follows: No marriage heretofore or hereafter 
contracted within the realm or without, other 
than a marriage hereafter contracted in Eng- 
land by solemnization thereof by a clergyman 
of the Established Church of England, shall be 
deemed to have been or shall be void or void- 
able by reason only of having been or being 
contracted between a man and his deceased 
wife’s sister, notwithstanding any statute, 
canonical, or other objection. But if either 
party to such a marriage has, after the marriage 
and during the life of the other, already law- 
fully married another such (latter) marriage is 
good. Noclergyman of the Established Church 
of England is to be liable to any pains or penal- 
ties for withholding the rights and privileges of 
church membership from persons living to- 


gether in marriage made valid by this bill, or 
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from either of them, “ and nothing herein con- 
tained shall relieve any such clergyman from 
any ecclesiastical pains or penalties to which he 
would otherwise be liable if this act had “not 
been passed, by reason of his contracting, or 
having contracted, or living in marriage with 
his own deceased wife’s sister.” Thus, if this 
bill passes, there would be a difference between 
the marriage laws imposed on the clergy and 
those on the laity. 





It is often said that it is far easier to evade 
the provisions of a statute than to frame them, 
and that much ingenuity and brain power is 
lost and wasted in considering how laws may be 
evaded. 

The assumption of medical titles by American 
doctors resident in England has occasionally 
given considerable trouble to the English courts, 
and has recently led Mr. Justice Collins of the 
Queen’s Bench Division to remark that the 
English law on the subject was in a fog. 

It is an offencein England, under the statute 
known as the Medical act, for any person who 
is not duly registered as a practitioner of medi- 
cine to hold himself out to the world as being 
so registered. A doctor named Bridgewater 
maintained an office at Cardiff, at which it was 
shown that he had prescribed for a patient, and 
upon the window of which appeared his name, 
followed by the letters M. D., U.S. A. Inside 
the office was displayed a diploma from an 
American university. Bridgewater was prose- 
cuted for unlawfully and falsely pretending to 
be a legally qualified doctor of medicine, but 
the stipendiary magistrate dismissed the case 
“‘onthe ground that the defendant only held 
himself out to be a doctor of medicine of the 
United States of America, thus implying that 
he could not be registered under the Medical 
act.” 

In the Queen’s Bench Division of the High 
Court of Justice the action of the magistrate 
was upheld, in spite of a strong effort on behalf 
of the British Medical Defence Uuion to have 
it reversed. The Appellate Judges agreed that 
the use of the letters U. S. A. after M. D. 
justified the magistrate in deciding, as a matter 
of fact, that there was no intention on the part 
of the defendant to deceive. Indeed, Mr. 
Justice Grantham declared that no case had 
gone so far as to say that the fact of a prac- 








titioner using the letters M. D. after his name 
was evidence that he professed to bea duly 
registered doctor of medicine; and finaily his 
associate, Mr. Justice Collins, said the law was 
in a fog by reason of the difficulty in distinguish- 
ing between what were legal inferences and 
what were inferences of fact, under the statute. 

There is a case in the English law reports 
which arose in 1872 that goes a good way in the 
direction of holding that a false representation 
as to the right to practice may be implied from 
the simple use of the letters M D. There, 
however, they represented a fraudulent degree. 
The defendant was plainly a scamp, as he had 
purchased his diploma from an institution in 
Pennsylvania, although he had never been in 
this country and never studied medicine for a 
degree anywhere. He added nothing after M. 
D., to indicate that the title was of foreign 
origin, while in Bridgewater’s case the evidence 
tended to show that the man was acting honestly 
and had a genuine degree, though it gave him 
no right to treat patients in England. 


Perhaps no event has engaged more univer- 
sal attention of late years than the raid of Dr. 
Jameson. The demand of President Krueger, 
that Dr. Jameson be punished by the English 
courts at first seemed startling, though after- 
wards entirely proper and appropriate. The 
Law Journal, speaking of the formalities con- 
nected with the trial of Dr. Jameson, say : 

“Tt is proposed in Dr. Jameson’s case to de- 
mand a trial at bar, to fix the date of trial for 
July 22, and we believe also to have a special 
jury. As soon as issue is joined and the re- 
cord for trial is made up, the application for 
trial at bar can be made; and when the notice 
of trialis given, the special jury will be sum- 
moned in the ordinary course, or struck in the 
crown office if so ordered, under the old prac- 
tice by which forty-eight jurors are selected by 
ballot in the crown office and reduced by the 
parties till a panel of twenty-four is obtained, 
when the sheriff then summons upon an order 
from the crown office. 

“Except as to the constitution of the bench, a 
trial at bar does not differ from any other trial 
of an indictment in the high court. Even be- 
fore the great charter it was not uncommon to 
remove an indictment from the county in 
which it was found for trial coram rege, and a 
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precedent of this will be found in Maitland’s 
‘Select Pleas of the Crown.’ In such a case 
the trial was before the full court, as is shown 
in the interesting illumination of the Court of 
King’s Bench, published in the late Mr. Ser- 
jeant Pulling’s work on the degree of the coif. 
But after the statute of wisi prius (13 Ed. I. 
stat. 1, c, 30), which did not bind the crown, 
trials at bar at the instance of the subject were 
restricted to cases requiring great examination, 
and have gradually become very rare, or to 
state the law with more historical accuracy 
(Regina v. Castro), the award of a writ of nis? 
prius became more and more a matter of 
course, the old practice as to the trial of indict- 
ments before the court itself became a rarer 
and rarer exception, and the most modern 
precedents are those of Regina v. O’Connell 
(1843), Regina v. Castro (1874), and Regina v. 
Parnell (1880), two of them Irish cases. But 
the right, as already stated, remains unaffected 
by the judicature acts, except that, instead of 
having the whole Queen’s Bench Division sit- 
ting as occasionally happens in the Court for 
Crown cases reserved, a divisional court of two 
or three judges constitute the court. 

“*The incidents of the trial in no way differ 
frum those in an ordinary trial of an indict- 
ment in the Queen’s Bench Division, except 
that each judge is entitled to charge the jury, 
which in some old State trials, as of the seven 
bishops, has led to conflicting directions from 
the bench. The right which exists in Regina 
v. Jameson (a misdemeanor case), to apply for 
a new trial is not in any way affected by trial 
at bar, and such an application cou/d be made 
to any judges of the division, even including 
those who sat at the trial. This was actually 
done in the Attorney-General v. Bradlaugh. 

In the present case, immediately after com- 
mittal for trial, the attorney-general obtained, 
as of course, an order for the removal of any 
indictment found to the High Court. The order 
tor certiorari to the Central Criminal Court will 
now operate, and the indictment will be re- 
turned into the crown office, and the subse- 
quent procedure will be somewhat different 
from that used in ordinary courts of oyer and 
terminer. The defendants must enter or cause 
to be entered an appearance in the crown office, 
and are entitled to obtain an office copy of the 
indictment, which cannot be done before courts 





of ordinary criminal jurisdiction. Pleading to 
the indictment is carried on in the crown office ; 
and if the defendants delay in putting in their 
pleas, they may be compelled to do so by an 
order, also of course, obtained in the crown 
office. A plea of ‘guilty’ or ‘not guilty’ is 
merely entered in the crown office book; but 
demurrers or pleas to the jurisdiction and the 
like must be filed in writing in the office. 
Writs of certiorari to the Central Criminal 
Court specify the venue on which the High 
Court is to try the indictment, which will in 
this case be Middlesex, although the jury could 
be summoned from another county. 


The advantages and disadvantages of the 
jury system in criminal jurisprudence are most 
forcibly set out at considerable length in the 
July number of the Worth American Review, 
by M. Romero, Mexican Minister to the United 
States. This distinguished diplomatist was 
educated as a lawyer, and has always devoted 
considerable time to the study of jurisprudence, 
although he was early summoned to the calling 
of diplomacy. The advantages of the Roman 
system of jurisprudence, in criminal matters, is 
strongly advocated by the distinguished writer, 
who has evidently devoted a great deal of his 
time to the study of our criminal procedure. 
Under the system of criminal jurisprudence 
prevailing in the federal district of Mexico, it 
seems that all the preliminary proceedings in a 
criminal case such as the examination of the 
accused, the taking of testimony, etc., take 
place before the judge, who presides over such 
proceedings without a jury; when this has 
been completed and the case is already to be 
submitted, a jury is impanneled and the evi- 
dence is read to it as set forth in the record 
already made; the prosecuting attorney then 
presents the charges and the defence is heard, 
the witnesses for both parties are examined and 
cross-examined ; thereupon the jury renders its 
vervict, judging the accused either innocent or 
guilty, following substantially the common law 
principle in England and the United States. 
It also seems that the Mexican law provides, in 
the broadest sense of the word, the right of ap- 
peal. In every case the appellate court re- 
views both the law and the fact. The Mexican 
law provides that no decision made by a judge 
or jury condemning the accused can be exe- 
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cuted until it has been affirmed by a higher 
court. Not only has the accused the right of 
appeal, but it is also made the duty of the 
court to send the case with the record for re- 
view to a higher court in cases where the con- 
victed person himself does not appeal. M. 
Romero also points out that in the Mexican 
constitution it is carefully provided that no one 
shall be kept in prison for an extraordinary 
length of time, and that Article XIX specifically 
provides that as soon as a man shall have been 
arrested the judge shall hold a preliminary ex- 
amination and shall within three days of the 
time of arrest render his decision. The Mexi- 
cans have also copied from the United States 
Constitution the writ of Aabeas corpus, which is, 
however, sometimes suspended on occasions 
similar to our own. M. Romero discusses 
with unusual force the peculiarities of the 
existence of common law and equity in the 
same country and often to accomplish the same 
end. He cites the decisions on James I. in 
the controversy between Sir Edward Coke, 
representing the common law, and Lord Ells- 
mere, the lord chancellor, and Lord Bacon, 
representing the equity courts, which principles, 
he claims, recognized the superiority of the 
Roman over the common law system. He says 
it is true that the courts of equity could not 
reverse a decision of the common law courts, 
but if, on a trial of the same case, the court of 
equity should reach an opposite determination 
from that of the common law court, the latter 
could not enforce its decision, and hence 
become a nullity. 

In concluding M. Romero says : 

The American people, with their practical 
common sense, have remedied a great many of 
the defects of the common law practice in civil 
cases, changing it gradually to such an extent 
that now it can hardly be said that the English 
common law system, as expounded by Black- 
stone, is in force in the United States. It is 
still called the common law, but for all practi- 
cal purposes it is almost superseded by the 
Roman law. 

Even as regards the jury system, and not- 
withstanding the fact that this has been con- 
sidered the corner-stone of common 
criminal jurisprudence, some States of this 
country have, as I understand, changed the 
foundation of that system by not requiring a 


law 





unanimous verdict for the conviction of the 
accused. 

The very country which established, and ror 
years maintained, the common law has practi- 
cally superseded it by the Koman jurisprudence. 
in one of tne acts of the British parliament, 
passed in the years of 1873, 1874 and 1875, the 
whole system of English courts of justice was 
remodelled after the systems prevailing in 
countries which had adopted the Roman law, 
and it was provided that when the rules of 
common law and those of equity come into 
conflict, the latter shall prevail. Such a provi- 
sion is almost equivalent to repealing the com- 
mon law itself. 

The literal application of the common law 
is, I think, another of its disadvantages. A 
common law judge is bound to apply the law 
in its literal meaning, even in case that may in- 
volve a denial of justice, while a Roman law 
judge applies the letter of the law to the case 
where it fits exactly, and has some discretion 
to be guided by the meaning and object of its 
statute, rather than by its literal words when 
its words conflict with justice or equity. 

American lawyers, in arguing cases, and 
judges in deciding them according to the prac- 
tice under the common law system, are con- 
trolled almost entirely by precedents, and 
while considerations of justice and equity are 
sometimes indulged in, they have legally but 
little weight. Such a system is very unsatis- 
factory, because, each case being different from 


every other, the decisions in the one cannot be 


made to exactly fit the other. Moreover, it en- 
tails a herculean task upon the lawyers and 
judges, making it obligatory for them to search 
for precedents, not only in the courts of their 
own country, but even in those of England. 
With the justices of the Supreme Court of the 
United States, this work is still more arduous, 
since they must examine and be familiar with 
not only all cases decided by the various Fed- 
eral courts, but all the courts of the forty-five 
different commonwealths which form this Union, 
each with its own distinct legislation, and with 
the Roman law also, as the State of Louisiana 
has adopted it, entailing besides the need of 
keeping a very large library. Douktless, no 
public functionaries under the Federal govern- 
ment have more arduous work imposed upon 
them. The day is not long enough to permit 
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its completion, and I have personally known 
more than one who have broken down under 
that tremendous strain. 

This condition of things shows that the com- 
mon law is still in is rude and primary state, 
viz., still setting precedents. After sufficient 
precedents have been collected to furm a code, 
they should be codified if the United States 
shall not previously have accepted in its entirety 
the Roman law. The Roman law had to pass 
through these different stages, and it passed 
them all, until it assumed the shape in which it 
is at present. It has been fully digested, and 
its principles formulated into simple rules, 
while the common law is yet in process of de- 
velopment, still passing through the primary 
stages. 

I hope that these few observations, which 
have been written without preparation, will as- 
sist in dispelling the misapprehension which ex- 
ists in this country regarding the criminal 
jurisprudence of Spanish-American nations, 
and, in that way, contribute to the better un- 
derstanding between the United States and her 
sister republics. A careful study of the Roman 
system of jurisprudence by Anglo-Saxon judges, 
lawyers and statesmen has resulted in the adop- 
tion of many features of the Roman law, and a 
careful and comparative study of both systems 
would very likely lead to a conclusion in favor 
of an eclectic one, which would combine the 
best features of both. 


So much has been writen in this JouRNAL 
and elsewhere on the subject of jury trials that 
we feel asif itis almost like inflicting too much 
of the same subject upon our readers to write 
more concerning it. It is particularly unfor- 
tunate that the newspapers should publish the 
opinions of any individual or set of persons in 
regard to a verdict rendered in any case. Such 
a practice tends to harm the system upon which 
we pride ourselves, and is peculiarly unfortu- 
nate in many of its features. ‘Ihe recent Flem- 
ing murder case in New York excited unusual 
interest, and was the most extensively reported 
subject in the daily papers of that city for sev- 
eral weeks. If one thing was demonstrated at 
the trial, besides the innocence of the accused, 
it was that our present system of selecting ju- 
ries is burdensome, exhausting and unfortunate. 





That trial demonstrated, beyond a doubt, that 
the choosing of a jury has become a matter of 
politics. ‘The talesmen are examined as to 
their mental condition and previous condition 
of servitude, and the more intelligent are ap- 
palled by the tediousness and slowness of the 
trial, and in every way attempt to escape the 
duty of acting as jurors. This misfortune to 
our jury system has been unusually emphasized, 
but we fear that sensationalism has lead many 
of the newspapers to utterly disregard the re- 
spect which should be shown to the verdict of 
a jury and hasled them to goto almost any 
extreme to get something original and startling. 
The formation of a woman’s jury in New York 
city, who were to express their opinion upon 
the verdict rendered in the Fleming case, was, 
to say the least, reprehensible, but it gave us 
the opinion of Mrs. Clara Foltz who has for 
some time been a distinguished practitioner at 


our bar. In her opinion Mrs, Foltz says : 


“Not guilty,” would be my verdict in the 
People v. Fleming. There was no direct proof 
that Mrs. Fleming committed a crime, or even 
that any crime was committed. All the evi- 


dence was circumstantial. Against this class 
of evidence I have no prejudice, for it 1s often 
stronger than the direct testimony of witnesses 
who are sometimes false and often careless. 
But to enable us to rely upon it for a verdict, 
it was incumbent on the prosecution to show, 
beyond a reasonable doubt, that the facts sur- 
rounding the case not only proved that acrime 
had been committed and pointed to the defend- 
ant as the guilty party, but that they were 
wholly incompatible with any reasonable the- 
ory of defendant’s innocence. I am fully con- 
vinced that the prosecution fell far short of 
making out such acase. The facts proved 
will harmonize with the hypothesis either of 
innocence or guilt Every fact is consistent 
with defendant’s innocence. Innocence must, 
therefore, be presumed, and a verdict of not 
guilty, returned. 

‘There is ample room for a reasonable doubt. 
It is doubtful even whether a crime has been 
committed. According to the experts the 
post-mortem conditions could be accounted 
for by Bright’s disease, cholera morbus or pto- 
maines. So far as this is concerned, Mrs. Bliss 
may not have died of arsenical poison. If she 
did, it may have been the result of accident, 
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and accident is not acrime. It is alleged and 
not denied, that Mrs. Bliss used arsenic. She 
may have kept it about her. People blunder 
with rat poison, laudanum, and didn’t-know-it- 
was-loaded guns, and she may have blundered 
with the arsenic. Some one was careless, or 
blundered in putting sugar in the pitcher into 
which the chowder was poured. The sugar 
not brought in the pail for it was 
not in solution, but was in crystal in the 
pitcher. The arsenic may have found its way 
there in the same way the sugar did, and that 
is in no way connected with Mrs. Fleming. 
Indeed, in view of the successful attack on Dr. 
Scheele, the whole subject of arsenic is under 
acloud. Dr. Scheele has been too clearly im- 
peached to permit us to take his testimony 
alone as true. The amount found by Dr. Mott 
can be very innocently accounted for. It may 
have been in the bismuth of Dr. Bullard’s pre- 
scription or in the substances used by Mrs. 
Bliss, or as above suggested, it may have been 
taken by accident. 

“At any rate, the poison was not traced to 
Mrs. Fleming. With the detective and the 
police force and drug store records at hand, no 
attempt to show a purchase was made. The 
attempts to connect her with it by other means 
were too weak to be seriously considered. No 
normal mind with aclear perception of the 
strength necessary to each link in a chain of 


was 


circumstantial evidence could rid itself of a 
very reasonable doubt of the guilt of Mrs. 
The most that can be said is that 
there was suspicion; but we do not commit 
judicial murder on suspicion in these days. 

**Then, too, the motive ascribed is wholly 
insuficient to account for so unnatural a crime, 
and ihe character of Mrs. Fleming, as I read 
it, is egainst her guilt. Her conduct and let- 
ters aid the testimony about her show her to 
be essentially volatile and shallow, and utterly 
lacking in the steadfastness and intensity of 
purpose necessary to soshocking a crime. She 
has neither the power to conceive, nor the 
tenacity to follow, nor the courage to execute 
the deec, nor the intensity of purpose neces- 
sary to aush the natural affections incident to 
its acconplishment. 

“Not only am I convinced that nothing be- 
yond suspicion has been proved against Mrs. 
Fleming, but [ am convinced that the district 


Fleming. 








attorney’s office itself had little faith in its evi- 
dence. Mr. McIntyre may have believed Mrs. 
Fleming guilty. He probably did, for the office 
he holds quickly engenders a lamentable habit 
of thinking every one guilty until innocence is 
proved. It is a very rickety and unlawful way 
of thinking, but it exists. Although Mr. McIn- 
tyre has the reputation of having tried more 
murder cases and secured more convictions 
than any other man in the United States, he 
called in to his assistance Dr. O’Sullivan, the 
former law partner of the defendant’s attorney. 
This was a public recognition that he had a 
difficult case. Clear cases the office tries alone. 
Then Mr. Miller, in his opening statement, 
practically declared the people had no case. 
He said that but for the statement of Mrs. 
Bliss the defendant would not be on trial. 
That statement, which was one in which Mrs. 
Bliss incriminated Mrs. Fleming, was an essen- 
tial to the prosecution, and yet they know it was 
wholly inadmissible. It was opinion at most 
and not evidence, and being forced to rely on 
it the prosecution could not have failed to feel 
the weakness of its case. The attempt to get 
this statement before the jury under the guise 
of a question after the ruling of the court that 


it was improper was another evidence of the 
strait to which the prosecution was driven. 
Lawyers with a good cause do not resort to 
tricks that will make a reversal certain. 


on 


Then the prosecution refused to permit the 
defense to see Dr. Scheele’s original statement 
of analysis and the unused letters of the de- 
fendant to Wilckes. There is and can be no 
excuse for withholding information from the de- 
fense. Suppressing evidence is little less than 
crime. It is not done when the people have a 
good cause, and this, with the threat to hunt 
down any witnesses who should testify about 
Dr. Scheele, the arrest of Mansfield and the 
vicious attacks on witnesses by McIntyre, indi- 
cate the desperation to which the prosecution 
was driven. In my judgment not only did the 
prosecution fail to make out a case, but they 
proved that they did not expect to secure a 
conviction except by illegitimate testimony and 
the accident of an anomalous jury. Such cases 
should not be tried, for a verdict of guilty is 
almost certain of reversal, a long trial is a wan- 
ton waste of the people’s money and an out- 
rage on the unfortunate defendant. 





THE ALBANY LAW JOURNAL. 











CONSTRUCTION OF WILL. 


SUPREME COURT— APPELLATE DIVISION. 
FIRST DEPARTMENT. 


Present: Hons. Cuas. H. Van Brunt, P. J.; 
Georce C. Barrett, WiutiaAmM Rumsey, Morgan 
J. O’Brien and Greorce L. [Ncranam, JJ. 


Mary Jane Gray, individually and as executor of 
William H. Gray, deceased, appellant, against 
Wim H. Gray, Jr., et a/., respondents. 


The will of G. contained the following provision: “I give and 
devise to my beloved wife in lieu of dower and thirds and all 
rights and interest in my estate (in addition to the other and 
further provisions for her hereinafter made) the house and 
lot of land in which we now reside and known by the present 
street number 131 West Eleventh street, in the city of New 
York, to her and her heirs absolutely forever.” Testator, 
after making the will, sold the house referred to in the fore- 
going provision. Held, that the sale operated as a revocation 
of the devise in lieu of dower, and that the widow thereupon 
became entitled to her dower The phrase: ‘In addition to 
the other and further provisions hereinafter made,” making 
good sense in the place where it was put by the testator, can- 
not be transposed to carry out some supposed intention of the 
testator 

The testator then gives all the rest, residue and remainder of 
the estate to his executors in trust to receive the rents, in- 
come and profits; one-sixth of the income to go to his wife 
for life. Held, that the foregoing provision had no effect 
upon the widow's right of dower, dower never being ex- 
cluded by provision in favor of the wife except by express 
words or necessary implication; and that the wife was not 
put to an election between such provision and her dower, 
but was entitled to both. 


Appeal by the plaintiff from a judgment entered 
by the Court at Special Term. 


Moses Weinman and Samuel Untermyer for ap- 
pellant; A. L. Jacobs, H. A. Matthews and J. H. 
Mahan for various respondents; F. J. McBarron, R. 
Oakley, and W. B. Burke for various infants. 


Rumsey, J. The plaintiff is the widow of William 
H. Gray, and one of his executors and a legatee 
under his will. The defendants are the children 
and grandchildren and brothers and sisters of the 
testator, and William H. Gray, Jr., is alsoan execu- 
tor. The testator made his will on the fifteenth 
day of July, 1890, and he died on the 18th of April, 
1893. From the date of his will to his death there 
was no change in the value of his property, except 
the natural increase in the value of the real estate 
At the time of his death he was the owner of real 
property worth about $512,000, which was mort- 
gaged to the amount of $302,000. His personal 
property was valued at about $70,000, and his debts 
were $60,000, in addition to the amount of the 
mortgages. The widow, as one of his executors, 
brings this action for a construction of his will, and 
the questions presented arise upon two clauses of 
the will which will be referred to as may be necessary. 

The first question arises upon the third clause of 
the will, which is as follows: ‘‘I give and devise 
to my beloved wife, Mary Jane Gray, in lieu of 











dower and thirds, and all right and interest in my 
estate (and in addition to the other and further pro- 
visions for her hereinafter made), the house and lot 
of land in which we now reside, and known by the 
present street number 130 West Eleventh street, in 
the city of New York, to her and her heirs abso- 
lutely forever.” By the same clause the testator 
also devised the jewelry, household furniture, books, 
pictures and ornaments to his wife, and directed 
that the executors out of his estate should pay the 
mortgages upon the house devised to her, saying: 
‘My intention and will being that she shall have, 
own, possess and enjoy the said property free, clear 
and discharged of all lien, mortgage and incum- 
brance.” After the making of the will the testator 
sold the house on Eleventh street, mentioned in this 
clause, and moved into another house owned by him 
on West Seventy-second street, were he resided at 
the time of his death. The house in West Eleventh 
street, devised to his wife, was worth about $28,000. 
By the fifth clause of his will the testator devised 
all the rest and residue of his estate to his executors 
in trust, to receive the rents, income and _ profits 
thereof, and to apply them, one-sixth to his wife 
during her life, and the remainder in other ways 
more particularly mentioned in the said clause, but 
which are here not important to be considered. 
The first question presented in the action and by 
the appeal is whether the testator intended to give 
his wife in lien of dower simply the house in West 
Eleventh street, or whether all the provisions in his 
will for her benefit were to be taken in lien of her 
dower and thirds. It seems to us that the terms of 
the third clause are quite clear upon that point. 
The exact words of that clause have already beea 
quoted. The first thing to be noticed in construing 
them is that the words in parentheses devise nothiag 
to the widow, nor do they add anything to the de- 
vise made in the third clause of the will. If they 
were entirely left out of that clause the widow 
would take no less than she does, they being there; 
nor being there do they add anything to what is 
devised by it. If there were no other provisions in 
the will for her than those contained in this cause, 
she would still have nothing but the Eleventh street 
house and the other personal property mertioned 
in that clause. They are put there simply ‘or the 
purpose of calling attention to the fact that the 
testator had elsewhere made some other provision 
for his wife. It is not claimed that they can be 
made effectual to require her to eleet with 
regard to other provisions, unless taey are 
transposed from the place which they occupy in the 
clause, so that it shall read, ‘‘I give and devise to 
my beloved wife, in lieu of dower, the West 
Eleventh street house in addition to the other pro- 
visions made for her by this will.” Bat such a 
transposition of a phrase in a will is not allowable 
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when it makes good sense in the place where it was 
put by the testator (1 Redfield on Wills, 467; 1 
Jarman on Wills, 499). There is therefore no 
authority for making the transposition in that way 
unless it be for the purpose of carrying out some 
supposed intention of the testator. But there is 
nothing in the intention of the testator as indicated 
in that clause which would require any such trans- 
position. His intention is equally well carried out 
if the words are construed according to their plain 
and obvious meaning — that the testator gives the 
Eleventh street house to his wife in lieu of dower 
and thirds; and makes no reference whatever to the 
fact that he has made any other provision for her 
anywhere else. The sale of the Eleventh street 
house operated as a revocation of the devise (Mc- 
Naughton v. McNaughton, 34 N. Y. 201; Burnham 
v. Comfort, 108 N. Y. 535), and that being the 
effect of it, the widow could no longer elect be- 
tween the specific devise and her right of dower. 
The next question presented is whether the 
widow is entitled to dower in the real estate as well as 
the provisions made for her by clause five of the will. 
That clause, as has been said, gives all the residue 
and remainder of the estate to the executors of the 
testator in trust to receive the rents, income and 
profits, and to apply the same as more particularly 
directed therein ; one-sixth of the income going to 
the wife for her life. In considering whether or 
not this provision is inconsistent with the right of 
the wife to have dower in the will it must be re- 
membered that the right of dower is favored (Stim- 
son v. Vroman, 99 N. Y., 74, 80). It is never ex- 
cluded by a provision for a wife, except by express 
Where there 
are no express words there must be upon the face of 
the will the demonstration of the intention of the 
testator that the widow shall not take both dower 
and the provision. The will furnishes this demon- 
stration only when it clearly appears without am- 
biguity or doubt that to permit the widow to claim 
both dower and the provision would interfere with 
the other dispositions and disturb the scheme of the 
testator as manifested by his will. The intention of 
the testator to put the widow to an election cannot 
be inferred from the extent of the provision or be- 


words or by necessary implication. 


cause she is a devisee under the will for life or in 
fee, or because it may seem to the Court that to 
permit the widow to claim both the provision and 
dower would be unjust as a family arrangement, 
or even because it may be inferred or be- 
lieved that if the attention of the testator 
had been drawn to the subject he would have 
expressly excluded the dower (Konvalinka v. 
Schlegel, 104 N. Y., 125), It will be noticed that 
the Court in the case just cited refuses to put the 
widow to an election between a provision made for 








her in the will and her dower, unless it can be seen 
to a demonstration that the testator intended that 
she should elect. This is a very strict statement of 
the rule, but it was concurred in by all the Judges 
of the Court of Appeals. The creation of a trust 
estate by the wiil is not inconsistent with the wife’s 
right of dower (Konvalinka v. Schlegel, supra.) In 
this case it was quite clear that the testator intended 
that the wife should have a provision in lieu of her 
dower, and the share of the income given to her by 
the fifth clause of the will. The testator expressly says 
that she shall have the Eleventh street house in lieu 
of dower and she shall be put to her election between 
one of those two things. In addition to that, as he 
says, she is to have the further provisions made by 
the will, so that it is quite clear that the testator 
had in his mind that in addition to the provisions 
made for his wife in the fifth clause of the will, she 
should have either dower in his estate, or the unin- 
cumbered title in fee to the Eleventh street house, 
as she should elect. He must have known that she 
had an election, and that necessarily, if she de- 
clined to take the Eleventh street house, she would 
receive the dower which the law gave her, and if 
he had intended that the one-sixth of the income 
given by the clause five of the will should not go to 
her if she elected to take her dower, it would seem 
as though he would have said so. But the devise 
to her in clause five is absolute. It is considerably 
less than she would have gotten had she insisted 
upon the income of the one third of the real estate, 
which would have been given to her for dower. 

In the case of Savage v. Burnham, 17 N. Y. 561, 
it was held, under the peculiar provisions of the 
will, the devise to the wife was inconsistent with 
her right to have dower, and for that reason, if she 
took the provision made for her by the will, she 
must take it in lieu of dower. But in that case it 
was quite clear, from an examination of the will, 
that the testator never intended that his wife should 
have anything except the provisions therein made 
for her. He did not, as he did here, give her an 
election between a portion of his estate and the 
right of dower, and add to it other provisions for 
her support. In Tobias v. Ketcham, 32 N. Y. 319, 
it was held that the provisions for the widow in the 
will were inconsistent with her right of dower, be- 
cause the will gave her one-third of the net income 
of all the reai estate after the payment of the taxes, 
assessments and interest due thereon, and it was 
thought by the court that as the duty was put upon 
the trustees of collecting all the income of the es- 
tate and paying one-third of it to the widow, after 
deducting all charges from the estate, that provi- 
sion was necessarily inconsistent with the right of 
the widow to have dower. 

In Vernon v. Vernon (53 N. Y., 351) liberal pro- 
visions were made for the support of the wife, 
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which were not declared to be a lieu of dower, but 
the testator gave authority to the executors to sell 
real estate which was not devised to her, free of all 
incumbrances, at a price fixed by him, and the 
court held that that provision was necessarily in- 
consistent with the right of the wife to incumber 
the estate which was to be sold, and therefore she 
was bound to elect between the provision made for 
her by the will and her right of dower. 

All those cases are manifestly distinct from the 
one at bar, for in this case, as we have seen, the 
testator gives his wife dower or its equivalent, and 
then follows with a devise of one-sixth of the in- 
come. Our conclusion is that the widow is entitled 
to dower in the estate as well as to the provision 
made for her by the fifth clause of the will. 

There is, as we think, no devise by implication to 
her of one-third of the personal property in addi- 
tion to the devise made in the will. The claim is 
that there is to her a legacy by implication of one- 
third of the personal property, growing out of the 
fact that the Eleventh street house was given to her 
“in lieu of dower and thirds,” and that that devise 
was revoked by the sale of that house. But there 
is no devise by implication in this will. The rule 
is that to uphold a legacy by implication, the in- 
ference from the will of the testator’s intention to 
give the legacy must be such as to leave no _hesita- 
tion in the mind of the court, and to permit of no 
other reasonable inference. (Broadhurst v. Field, 
185 N. Y. 564.) In the case of Vowers (113 N. Y. 
559), the testator had given to his wife a certain 
provision which was to be accepted, as the will 
said, in lieu of all her dower right and distributive 
share of his estate; she to make her election within 
sixty days. All the remainder of his property he 
gave to a nephew. The widow rejected the pro- 
vision made by the will and insisted that she was 
entitled not only to the dower, but to the distribu- 
tive share of the estate. The court sustained her 
contention upon the particular words of the will in 
that case. But in that case the testator made no 
other provision for the support of his wife than the 
particular one which was in question. If she did 
not accept that, she had nothing except what the 
law gave her, and the testator spoke of what the 
law gave her as ‘‘her” dower and “her” distribu- 
tive share of the estate, thus cleariy explaining 
what, in his judgment, were the two alternatives 
between which she had to elect. The decision of 
the court there was put very largely upon the 
ground that the thing to be selected in place of the 
provision, besides the dower, was ‘ her” distribu- 
tive share; construing that to mean the share 
which the law would give her if there had been no 
will, and upon that construction the court held that 
there was a devise by implication. But that case 








was characterized in Broadhurst v. Field as one 
which went quite far in upholding a legacy by im- 
plication. No such necessity is required in this 
case to work out the scheme of the testator’s will 
and carry his intention into effect. 

Indeed, it is quite clear that any such construc- 
tion would have a far different effect than was in- 
tended by the testator. It was quite clearly his 
idea that all the property except what he had set 
apart as his wife’s dower should go into the fund 
established by the fifth clause of his will, and that 
that fund should be divided as he directed therein. 
To diminish that fund by taking away one-third of 
the real estate would not be in accordance with his 
intention, and is not required by necessary implica- 
tion from any of the provisions of the will. 

We can find nothing in the will from which it can 
be inferred that it was the intention of the testator 
to substitute the Seventy-second street house for the 
Eleventh street house which was devised to his wife. 

Our conclusion is that the first two ques-ions of 
the complaint must be answered in the ‘negative. 
That in answer to the third question it must be said 
that the wife is entitled to dower, but she is en- 
titled to none of the personal property except such 
as is given to her by the third clause of the will. 
The fourth question must be answered in the nega- 
tive and the fifth question must be answered in the 
affirmative, and the judgment must be modified as 
required by these answers, with costs to the plain- 
tiff and to the defendant-executor and to the sev- 
ral guardians ad litem, to be paid out of the estate. 

All concur. 


DURESS AND FRAUD; THEIR EFFECT 
UPON MARRIAGE. 


A curious case (Clark v. Stier, 73 L. T. Rep. 632), 
decided last October, raises the question of the effect 
of duress upon the contract of marriage. The facts 
were as follows: In 1889, the petitioner, a girl of 
seventeen, went through a form of marriage with 
a man about twelve or fifteen years her senior, who 
was a comparative stranger to her, and between 
whom and herself there had never existed the 
slightest intimacy. She appears to have taken part 
in the ceremony under the influence of her mother 
(who possessed great power over her) and the re- 
spondent, and to have been completely ignorant of 
its nature, being told by her mother that it was 
merely a betrothal. On leaving church she threw 
away the wedding ring, and never again saw the 
respondent, who left England the same day. In 
1893 the petitioner married another man, and not 
long after the respondent wrote to her father and 
claimed her as his wife. The court decided that 
the petitioner was entitled to have the marriage an- 
nulled on the ground of duress. It is proposed in 
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the present article to discuss the effect upon the 
contract of marriage of fraud and duress, and to 
endeavor to ascertain whether they render the mar- 
riage void ab initio, or merely empower the court to 
rescind the marriage by decree of nullity, as in the 
case of canonical disability. 

Duress (a term which apparently comprises both 
undue influence and coercion) and fraud are said to 
make the marriage void on the ground that the 
courts ‘‘have always refused to recognize as bind- 
ing contracts to which the consent of either party 
has been obtained by fraud or duress, and the 
validity of a contract of marriage must be tested 
and determined in precisely the same manner as 
that of any other contract. True it is that in con- 
tracts of marriage there is an interest involved 
above and beyond that of immediate parties. Pub- 
lic policy requires that marriages should not be 
lightly set aside, and there is, in some cases, the 
strongest temptation to the parties more immedi- 
ately interested to act in collusion in obtaining a 
dissolution of the marriage tie. These reasons 
necessitate great care and circumspection on the 
part of the tribunal, but they in no wise alter the 
principle or the grounds on which this, like any 
other contract, may be avoided. (Per Butt, J., in 
Scott v. Sebright, 57 L. T. Rep. 421; 12 Prob. Div. 
21. Petition for decree of nullity on the ground of 
fraud and coercion.) 

Now, the learned judge, in the passage from his 
judgment above cited (pp. 23, 24), expressly places 
the contract of marriage upon the same footing, 
with regard to fraud and duress, as other contracts; 
but the effect of fraud and duress upon ordinary 
contracts is to make them voidable merely and not 
null and void ab initio, and accordingly fraud and du- 
ress ought, on principle, to have no further effect upon 
the contract of marriage than that of rendering it lia- 
In Cooper v. 
Crane, 1891, p.639, the petition was based upon duress 
and fraud, but Mr. Justice Collins, in his judgment 


ble to be rescinded in a suit for nullity. 


seems to have considered only the question of du- 
ress. At pp. 375-6, he says: ‘‘On the one hand, it 
is clear law that if she did not in fact consent to 
the marriage, the court would declare it null. On 
the other hand; when a person of full age and of 
sound mind has gone through the cermony of mar- 
riage publicly, in the presence of witnesses who dis- 
covered nothing in her demeanor to suggest 
constraint, and has herself complied with the for- 
mality of signirg her name and answering questions 
without apparent diffiulty or confusion, very clear 
and cogent evidence must be given before the pre- 
sumption of consent can be rebutted and the mar- 
riage annulled.” This passage is rather ambiguous 
and leaves one in doubt as to whetier a marriage 








gone through under duress is ab initio invalid, or 
remains valid until rescinded. 

But it may further be argued that, although the 
contract to marry, as distinguished from the con- 
tract of marriage, is voidable if entered into under 
the influence of fraud, its validity cannot be im- 
peached on that ground when once the ceremony 
has been completed ; otherwise we are driven to the 
absurdity of holding that any fraudulent misrepre- 
sentation of a material fact, such as would have the 
effect of rendering an ordinary contract voidable, 
would afford a ground fora decree of nullity, so 
that the party deceived could procure what would 
be, to all practical intents and purposes, a divorce, 
on the grounds of false representations as to posi- 
tion, circumstances, previous life, &c., made by the 
other. Again, although the contract to marry is 
not classed among contracts uberrime fidei, yet non- 
disclosure of certain material facts (as e. g., previous 
unchastity, on the part of the woman: Foulkes v. 
Sellway, 3 Esp. 236; Irving v. Greenwood, 1 C. & 
P. 350) has the same effect upon the contract as 
fraud; so that if fraud has the same effect upon the 
contract of marriage as upon the contract to marry, 
it would seem to follow that the marriage could be 
equally impeached on the score of non-disclosure of 
material facts. This drives us to the absurdity of 
holding that while ante-nuptial incontinence on the 
part of the wife is no ground for decree in a suit 
for dissolution of marriage or judicial separation 
(Fitzgerald v. Fitzgerald, 3 P. & D. 136; Sullivan’s 
case, 2 Addams, 306), it will, nevertheless, enable 
the husband on subsequently discovering the 
facts to take proceedings, by petitioning to 
have the marriage declared null and void, and thus 
to arrive at the same end by a different route. It 
is true that in Scott v. Sebright the petition was 
based not only upon duress, but upon fraudulent 
misrepresentations to the effect that the petitioner 
could only be saved from bankruptcy by marriage; 
but the court, in granting a decree of nullity, ap- 
pears to have been chiefly influenced by the threats 
and coercion that were, brought to bear upon her, 
and by the fact that she had been reduced by men- 
tal and bodily snffering to such a state as to be in- 
capable of offering an effectual resistance to such 
coercion. Besides, the false representations may be 
regarded as threats, when looked at from another 
point of view. On the other hand, the following 
cases support our contention: 

In Wakefield v. Mackay (1 Hag. Con., p. 394) it 
was alleged that Isabella Mackay (falsely calling 
herself Wakefield) had procured the marriage by 
false representations as to her name and connections. 
Sir W. Scott (afterwards Lord Stowell) said (pp. 
397-8): “ But taking the fact to be otherwise, that 
a fraud had been practised with this view, and that 
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it had been successful—that Mr. Wakefield had 
been captivated by this pedigree, which she had as- 
sumed to herself — still, that will not, in the least, 
of itself, affect the validity of this marriage. Error 
about the fortune or family of the individual, though 
produced by disingenuous representations, does not 
at all affect the validity of the marriage * * * 
The law * * * makes no provision for the relief of 
a blind credulity, however it may have been pro- 
duced.” 

In Cope v. Burt (1 Hag. Con., 434) it was held 
by Lord Stowell that a suit of nullity of marriage by 
license could not be sustained where the husband 
had been imposed upon with regard to the wife's 
name and description, there being no mistake as to 
identity. 

In Sullivan v. Sullivan (2 Hag. Con. p. 238) the 
libel stated (inter alia) that the marriage had been 
effected by artifices and misrepresentations. Lord 
Stowell said (at p. 248): ‘‘If he (the husband) is 
capable of consent, and has consented, the law does 
not asked how the consent has beeninduced * * * 
If ten times the number of circumstances here 
alleged to be fraudulent had been stated in the 
libel, this court could not have admitted it, 
unless the undue publication of banns had been 
pleaded.” 

In Templeton v. Tyree, 2 P. 420 —a suit insti- 
tuted for the purpose of setting aside a marriage 
on the ground of undue publication of banns, and 
also fraud—the girl (a person of weak mind) was 
kept in ignorance as to the publication of the banns 
and did not know of the intended marriage until 
the day before its celebration. The Judge Ordi- 
nary (Lord Penzance) said: ‘‘ But it is said further 
that I might set aside the marriage by reason of 
abduction and fraud; and Miss Turner’s case was 
relied on for this proposition. This court has no 
power except such as was given it by the stat. 20 
and 21 Vict. c. 85, and the power so given was that 
exercised in similar cases in the ecclesiastical courts. 
But in Miss Turner’s case the House of Lords passed 
a special act of Parliament to dissolve the marriage, 
which was assented to by the other House. Such a 
proceeding has no sort of analogy toa suit insti- 
tuted in this court; in fact, it was merely an act of 
legislation.” In short, in the language of Mr. 
Crawley (Law of Husband and Wife, p. 9), “ mis- 
take or fraud as to the name, family, fortune, char- 
acter or circumstances of either of the parties in- 
ducing the marriage, will not make it void. These 
things are accidents, not essentials of the marriage 
contract.” 

But it is submitted that the marriage would be 
void ab initio if there was mistake (whether in- 
duced by fraud or not) of such a kind as would 
make an ordinary contract absolutely invalid, and 
not merely voidable; e, g., mistake as to the nature 





of the transaction (as in Clark v. Stier, supra), or 
as to the identity of the party (Cope v. Burt, supra), 
A marriage cannot be impeached on the score of 
fraud, unless the fraud amounts to something 
more than a mere misrepresentation of a material 
fact. 

We may observe, in conclusion, that for the pur- 
pose of avoiding a contract entered into under the 
influence of fear, the law adopts a subjective 
standard, and not —as in the case of homicide in 
self-defence —an objective one. ‘‘It 
times been said that, in order to avoid a contract 
entered into through fear, the fear must be such as 
would impel a person of ordinary courage and 


has some- 


resolution to yield to it. Ido not think that is an 
accurate statement of the law. Whenever from 
natural weakness of intellect or from fear— whether 
reasonably entertained or not—either party is actu- 
ally in a state of mental incompetence to resist 
pressure improperly brought to bear, there is no 
person of 


more consent than in the case of a 


stronger intellect and more robust courage yielding 


to a more serious danger.” (Butt, J., in Scott v. 
Sebright, p. 24.) 
of consent is all important, and fear, such as would 


In cases of contract the question 


only be felt by a weak and foolish person, may pre- 
clude the idea of true consent every whit as much 
fear entertained on reasonable 


as a reasonable 


grounds by a resolute and courageous man. 
T. W. Marsnauy, B. C. L.— Law Times. 


A CURIOUS MURDER TRIAL. 


The great murder trial of Romeo Cotell, now go- 
ing on at Akron, Ohio, is being watched with great 
interest by everyone, especially by the scientific men 
and the legal profession at large. It is a trial in 
which the lawyers in the case are taxing themselves 
to the utmost, one to convict the accused and self- 
confessed murderer, and the other to acquit him, or 
at least to save him from the hangman’s noose. It 
is possible for a person to commit a wilful murder, 
confess the crime, and yet avoid the penalty pre- 
scribed by the statute. It is often said that the 
law which is intended to punish crime may be made 
to shield the criminal, for it will be noticed that 
our constitutions jealously protect the rights of one 
accused of a crime, and all presumptions of inno- 
cence are in his favor, which presumption must be 
overcume by the state by the production of evidence 
to satisfy the jury of the prisoner’s guilt beyond all 
questions of reasonable doubt, and the State must 
establish every material allegation in its indictment 
beyond all reasonable doubt. It has been recently 
shown in the Hall case that when murder is done in 
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the right place and in the right manner, need not 
lead to the gallows nor to a long imprisonment. 
But in order to achieve this it requires considerable 
legal talent to secure the protection of the law in 
such cases, and it will be borne in mind that good 


legal talent is expensive. But can the expense of 
securing good legal talent be compared with the 
value of a human life? In a great many instances 
the prisoner is without financial means with which 
to procure the best legal talent, or talent that he 
would desire to be represented by, but when the 
prisoner in such case is so unfortunate as to be with- 
out financial resources, our constitutions, both State 
and Federal, have provided that such prisoner shall 
be supplied with good counsel to defend him, 
which expense is met by the State, and when the 
crime is a serious one, and in which a human life is 
at stake, the court will always take this matter into 
consideration and provide the prisoner with the 
best legal talent at his command. Thus it will be 
seen that the State bears all the expense, either in 
acquitting or convicting the unfortunate prisoner. 
It is a very common thing for murderers to rely on 
concealing their crime, or to plead self-defense, and 
as a last resort, and in hopes of saving themselves 
the much abused plea of insanity is set up, but now 
a new defense las been used quite advantageously 
in & great many murder cases, and that is the de- 
fense of hypnotism, which will undoubtedly be used 
in Cottel’s case. 

But in order to show some of the uncertainties 
and looseness in the operation of our laws we will 
call attention to the recent case of a man named 
Hall, who lived in North Carolina, near the Tennes- 
see boundary, who had a dispute with his neighbor 
living in Tennessee just across the boundary line. 
The dispute was settled by the use of firearms, 
which resulted in the death of the Tennessee man. 
Hall was immediately indicted and brought to trial 
for having committed murder. When the evidence 
was introduced, it was clearly shown that at the 
time of the killing, Hall stood on soil in North 
Carolina, while his victim only a few feet away, was 
standing on soil in the State of Tennessee. Hall was 
indicted and brought to trial in the State of North 
Carolina; during the trial his attorney established the 
fact that a State live had been crossed by the deadly 
bullet, and then made the defense that the crime 
was not committed in North Carolina but in the 
State of Tennessee, and he argued, that in contem- 
plation of law the decedent was shot in Tennessee. 
In fact the attorney summed up his argument in as 


few words as possible, the gist of which was that a 
man cannot be murdered where he is not, and as the 
victim of Hall’s shooting was not in North Carolina 
at the time of the murder, therefore, the murder 
could not have been committed in North Carolina, 
but in the State of Tennessee. But 


in spite 





of all this, the prisoner was convicted and 
sentenced to be hanged. The counsel for the 
prisoner being a shrewd advocate, carried the 
case on appeal to a higher court in which he 
reiterated the same argument, the higher court 
reversed the lower court’s decision, and Hall 
was declared innocent in so far as the State of 
North Carolina was concerned. But in order that 
the ends of justice might not be defeated, the 
authorities of the State of Tennessee, immediately 
upon the discharge of the prisoner, had him 
arrested, and then demanded extradition papers. 
Now, in order that a State may demand extradition 
papers, the prisoner must be a fugitive from justice, 
so the State of Tennessee in order that the extra- 
dition would not fail, made the allegation that Hall 
was a fugitive from justice, and that he was wanted 
in the State of Tennessee for the crime of murder. 
As soon as Hall was taken into custody the second 
time his attorney made application for his release 
ona writ of habeas corpus. The shrewd lawyer of 
the prisoner again resorted to his tactics and used 
the same arguments that he had used in setting the 
prisoner free in the former trial. He made the 
plea that Hall was not in Tennessee when the 
murder was committed, he could not, therefore, be 
a fugitive from that State, and in a few simple 
words the attorney contended that Hall could not 
run away from a State in which he has never been. 
The case was again carried to the Supreme Court 
when a decision was secured which released. Hall, 
but the court was not unanimous in its decision. 
Thus it will be seen that for a want of uniformity 
in our legislation the ends of justice in some cases 
are defeated, and there is nothing to prevent a 
similar repetition of the above occurrence in other 
States. So a person may still be guilty and yet 
escape conviction of his crime, as this case clearly 
shows. 

But the case of Cotell is different from the case 
just given, for in this case the State is not abso- 
lutely certain of his guilt. It is true they have the 
confession of the alleged murderer, but now the de- 
fence will endeavor to show that the confession was 
not the voluntary act of the prisoner, and that it 
was brought about by the workings of several 
strong minds on one weak mind, which tended to 
hypnotize the prisoner, and which led him to con- 
fess to the very facts which the minds of the officers 
were dwelling on continually, and which they were 
trying to wring from the lips of the prisoner, 
Should this be shown and established; then the 
confession of Cotell amounts to naught, and his 
guilt, remains to be shown in another way. The 
outcome and the evidence that will be introduced 
in this case will be watched with a great deal of 
interest throughout the country, as this is one of 
the strangest cases in the annals of crime. 
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ACCIDENT INSURANCE—DEATH WHILE VIOLATING 
LAw.—An insurance company will not be absolved 
from liability under a clause providing that the 
policy should not cover death while insured was 
engaged in any unlawful act, unless the natural and 
reasonable consequences of violating the law was 
to increase the risk. (Conboy v. Railway Officials’ 
and Employees’ Acc. Assn., [Ind.,] 43 N. E. Rep. 
1017.) 


ADVERSE POSSESSION—COLOR OF TITLE.—Decds 
which do not contain a description of land claimed 
by adverse possession are inadmissible to establish 
color of title. (Wilson v. Johnson, [Ind.,] 43 N. E. 
Rep. 930.) 

BaNKS — INSOLVENT BANK — DEPOSITOR — TRUST 
FUND.—Where a general depositor presented his 
check to a bank, accompanied with a demand for 
payment, but, by reason of the false representations 
of the president as to the solvency of the bank, was 
induced to withdraw said check, and to allow his 
money to remain in the bank, he cannot, as a pre- 
ferred creditor, maintain a bill to recover the amount 
of said check, against a receiver appointed after the 
bank was declared insolvent. (Venner v. Cox, 
[Tenn..] 35 S. W. Rep. 769.) 


PARTNERSHIP — MISREPRESENTATIONS OF ONE 
PARTNER.— When one partner procures goods by 
false representations, and fraudulently disposes of 
them, all the partners are jointly liable. (Banner 
v. Schlessinger [ Mich.], 67 N. W. Rep. 116.) 


—E 


Rotes of English Cases. 


BaNnkruptcy.—A creditor who has received from 
his debtor a payment of interest in advance, is not 
on that account debarred from presenting a petition 
after the debtor has committed an act of bank- 
ruptcy, for such proceeding being the only course 
open to the creditor is not inequitable. 

Where the petitioning creditor lent the debtor the 
sum of £100 upon a promissory note for three 
months at £115, giving the debtor at the same time 
a letter in which he promised to renew the note 
from time to time on the payment of £15 interest: 

Held, that notwithstanding the terms of the letter 
the debt was payable at a certain future time. (Q. 
B. Div. Re Barr; Hr parte Wolfe; 74 L. T. Rep. 
555.) 

COMPANY — UNDERWRITING CONTRACT IRREVOC- 
ABLE TO TAKE SHARES NOT EXECUTED BY AGENT. 
—A. executed an underwriting contract in form 
irrevocable to take shares in a company. The con- 
tract was not executed by the agent intrusted to 
subscribe on A.’s behalf in the form provided, but 








was accepted by him in terms in a separate letter. 
Subsequently A. wrote the secretary withdrawing 
from the contract, but the company, on the initiative 
of the agent, proceeded to allotment. The agent 
received some substantial benefit from the contract. 
On a motion by A. to have his name removed from 
the register of members on the ground that the 
allotment to him was made without his consent : 

Held, that the underwriting contract was an au- 
thority coupled with an interest, and was therefore 
irrevocable. (Chan. Div.; Re Hannan’s Empress 
Gold Mining and Development Company, Limited, 
74 L. T. Rep. 550.) 

INSURANCE.—Money paid by a ship owner in re- 
spect of life salvage is not recoverable from under- 
writers under the ordinary form of a Lloyd’s policy 
of insurance on the ship. (Ct. of Ap.; Nourse v. 
The Liverpool Sailing Ship Owners’ Mutual Protec- 
tion association, 74 L. T. Re. 543.) 


Corespondence. 


Tue Reat Property Law. 
To the Editor of the Albany Law Journal: 

Sir.—The legislature has recently enacted a stat- 
ute entitled “‘The Real Property Law” of the State 
of New York, at the instance of the statutory revis- 
ion commissioners, appointed under the act of 1889, 
and has styled it ‘‘Chapter 46 of the General Laws,” 
although it also is accorded the designation of 
“Chapter 547 of the Laws of 1896.” This statute 
includes and involves a repeal of the provisions of 
the R. S. of 1830, relating to real property—a fact 
which invites an interested examination of its con- 
tents, with a view of determining what changes 
(including improvements), if any, have been made 
in a body of law which, above all others, is by com- 
mon consent regarded as least susceptible of profit- 
able change. 

It is well understood that the revisers of 1830 
were ambitious to accomplish, and did in fact and 
in law, accomplish a reform in the law of real 
property, as carried hither from England, amount- 
ing to little less than a revolution, and this in 
many respects. 

Only a casual perusal of their notes is requisite 
to furnish evidence that they were learned in the 


inglish or common law of real property, with ali 
its subtleties and refinements, and equally alive to 
the necessity of a radical change in laying the 
foundations of a law on this subject for the State 


of New York. (See 3 R.S., 2d ed., 563-608; 5 
Edm. Stat., 2d ed., 493, et seg.; Fowler on History 
of Law of Real Prop., 91). 

The coming real property law of the 1896 (to take 
effect October 1, 1896), corresponds to the first three 
chapters of Part II of thé Revision of 1830. The 
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framers of that Revision bestowed great care upon, 
and thoroughly believed in the beneficent effects of 
a logical arrangement of the sections under ap- 
propriate chapter-headings, and appropriate divis- 
ions and subdivisions. The “ Part” (II), itself, was 
entitled ‘‘ an act concerning the acquisition, the en- 
joyment and the transmission of property, real and 
personal; the domestic relations and other matters 
connected with private rights. ” 

The arrangement of the provisions relating to 
* real property ” cannot be exhibited more briefly 
or satisfactorily than by setting forth the captions 
of the first three chapters of the ‘‘ Part,” and of 
their subordinate divisions, in the Revision of 1830: 


CUuAPTER 1. 


Of real property and of the nature, qualities and 
alienation of estates therein. 


Title JI. Of the tenure of real property, and the 
persons capable of holding and con- 
veying estates therein. 

Article 1. Of the tenure of real property. 
2. Of the persons capable of holding 
and conveying lands. 

Title II, Of the nature and qualities of estates in 
real property, and the alienation 
thereof. 

Article 1. Of the creation and division of es- 
tates. 
2. Of uses and trusts. 
3. Of powers. 
4, Of alienation by deed. 

Title ITT, Of estates in dower. 

Title IV. Of estates for years and at will; and the 
rights and duties of landlords and 
tenants. 

Title V. Miscellaneous provisions of a general 
nature. 


CHAPTER 2. 
Of title to real property by descent. 


CHAPTER 3. 
Of the proof and recording of conveyances of real 
estate, and the cancelling of mortgages. 

The foregoing division of the statutory provisions 
relating to real property, is, doubtless, not perfect, 
but it is evidence, on its face, of care and thought 
expended in an arrangement of those provisions. If 
this division were to be discarded, it ought to be 
for reasons in some manner rendered obvious, and a 
better should be substituted. 

The new revision gives us one, instead of three, 


chapter headings; and one, instéad of two, series of 


successive subdivisions, as follows: 
CHAPTER 547. 


An Act relating to real property, constituting chap- 
ter 46 of the General Laws. 





CHAPTER 65 
of the General Lavs. 
The real property law. 
Article 1. Tenure of real property. 
. Creation and division of estates. 
. Uses and trusts. 
. Powers. 
. Dower. 
. Landlord and tenant. 
. Conveyances and mortgages. 
. Recording instruments affecting 
property. 
9. Descent of real property. 
10. Laws repealed; when to take effect. 

A comparison of these two methods of division 
will lead to conclusions as to the nature of the 
changes in arrangement, made in 1896, and as to 
the benefits to accrue from such changes. If this 
‘‘real property law’ were a portion of a scientific 
‘*code,” the opinion is ventured that it would be 
impossible to properly set forth its provisions under 
ten correlate articles. The thoughtful product of 
the revisers of 1830 has evidently fallen a victim to 
a rule of the commissioners of 1889, which may be 
inferred to exist, from a collation of their reported 
and enacted statutes, viz.: That the resuits of legis- 
lation are to be collected in groups, each of which 
is capable of being designated by some short Eng- 
lish sounding title, such as the ‘‘ State Law,” the 
“ Salt Springs Law,” the ‘‘ Canal Law,” etc., with- 
out any attempt at scientific classification; and 
then, that every such group (chapter) is to have one, 
and only one, set of subdivisions, namely, articles, 
which exhibit no co-ordination or equality of status 
or content. 

One of the results of the new method of arrange- 
ment is manifest, on consulting any of these recently 
enacted statutes — there is no place for general defi- 
nitions, or other provisions having a general appli- 
cability to two or more sub-topics. Hence it became 
necessary, in our new “real property law,” to put 
some definitions and provisions pertaining to the 
entire chapter — the whole ‘‘ real property law ” — 
in a section (§ 1) which forms a part of the article 
(art. 1) on ‘* tenure of real property.” This anomaly 
is a necessary result of the absence of such a feature 
as ¢. g., title 5 of chapter 1 of the revision of 1830 
— ‘‘ miscellaneous provisions of a general nature.” 

It may be of interest, to refer to another incident, 
though perhaps, not necessary result, of the new 
mode of division of subject, adopted in the “real 
property law ” of 1896. The first title of the first 
chapter of Part II of the Revision of 1830 had a 
caption which consisted merely of a clubbing 
tovether of the captions of its subordinate divisions, 
namely, Title I (art. 1), of the tenure of real property, 
and (art. 2) of the persons capable of holding and 
conveying lands.” The revision of 1889-1896 
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wiped out the captions of title 1 and of article 2, 
leaving the caption of article 1 to stand — ‘* Tenure 
of real property.” This might have been a judicious 
course to pursue, but it was accompanied with a 
feature which produces a result singular if not more 
remarkable. 

The revisers of 1830 embodied in the first article 
of the first title of the first chapter, four sections 
truly relating to the tenure by which lands 
in this State were to be holden (viz.: lands 
were declared alluvial, subject to escheat to the 
State in default of heirs), and three sections related 
to this same subject of tenure (viz., guardianship of 
lands, formerly held by socage tenure). In our 
modern revision all these seven sections are omitted 
as components of the ‘‘real property law.” Three 
of the sections are in the Constitution; 
transferred to the *‘ public lands law;” and three 
are transferred to the ‘‘domestic relations law.” 
This obviously left the caption, ‘tenwre of real prop- 
erty,” without anything to operate on; but, instead 
of omitting that caption, it is transferred to a place 
over the sections relating to the subject of ‘* persons 
capable of holding and conveying lands,” and the 
proper caption (of Art. 2) for these sections is abol- 
ished! The only basis for this singular re-adjust- 
ment which suggests itself is, that regard was had 
to the etymological relations of tenure, feneo, and 
holding \ands. 

Another circumstance attending the new revolu- 
tion in arrangement which may prove a subject of 
even more embarrassment than either of those al- 
ready mentioned is,— the new definitions of certain 
foundation—terms. 

The revisers of 1830 defined certain of these terms 
separately in each of their three chapters on real 
property. In chapter 1, the general chapter, by 
section 10 of title 5, ‘‘ real estate,” and ‘‘ lands,” as 
used in that chapter, were to be construed as co- 
extensive in meaning with lands, tenements and 
hereditaments. In chapter 2, on descent, by section 
27, the term ‘real estate, as used in ‘hat chapter, 
was to be construed to include every estate, interest 
and right, legal and equitable, in lands, tenements 
and hereditaments, except such as are determined 
or extinguished by the death of an intestate, seized 
or possessed thereof, or in any manner entitled 
thereto, and except leases for years, and estates for 
the life of another person.”” Finally, in chapter 3, 
on recording, by section 36, ‘‘ real estate,” as used 
in that chapter, was to be construed as co-extensive 
in meaning with lands, tenements and lheredita- 
ments, and as embracing all chuttels real, except 
leases for a term not exceeding three years. 

Let us now see how the case will stand after Oc- 
tober 1, 1896. There is only one Chapter (including 
all the ten articles); and, by § 1, the terms “ real 
property ” and ‘‘ lands,” as used ‘‘in this” (entire) 


one is 








‘* chapter,” are co-extensive in meaning with lands, 
tenements and hereditaments,—without any quali- 
fication or exception. By § 240, the term ‘real 
property,” as used “ in this article,” includes lands, 
tenements and hereditaments and chattels real, 
except a lease for a term not exceeding three years 
(the article referred to is 8, on recording). By § 
280 (under article 9, on descent), the term “real 
property,” as used in this article, includes every 
estate, interest and right, legal and equitable in 
lands, tenements and hereditaments, except such as 
are determined or extinguished by the death of an 
intestate seized or possessed thereof, or in any man- 
ner entitled thereto; leases for years, estates for the 
life of another person; and real property held in 
trust, not devised by the beneficiary. 

The punctuation of this last definition renders 
the meaning obscure. But the main suggestion 
is whether any complications will arise from the ex- 
istence of a general definition, more comprehensive 
than the later special ones. 

These dry speculations are interrupted by enter- 
tainment, as the eye casually glances at the running 
title of section 9 of the new Code, which is: ‘‘ Heirs 
of patriotic Indian’; supplanting the former title: 
“Heirs of certain Indian patentees may convey in 
certain manner.” 

The condensed humor contained in this sugges- 
tion of aboriginal fidelity, of members of the pre- 
ceeding race, in scalping their brothers to help the 
white man get possession of their fatherland, raises 
a suspicion that we may have lost more than we 
know, in consequence of the grave decorum and in- 
variable dignity of the revisers of three score years 
and ten ago. Tueo. F. C. DEMAREST, 

160 Broapway, New Yor«k Crry. 


Rew Books and Rew Editions. 


A Manoa or Evementary Law. By Walter D. 
Smith, of the Law Department of the Uni- 
versity of Michigan. 

This is the last volume of the Hornbook Series 
which has been published. The work is one which 
is peculiarly fitted for the publication of the Horn- 
book Series as it allows a division into many sub- 
divisions and subheads in treating of the subject. 
It is a most difficult and almost a thankless task to 
attempt to write on a subject of such broad scope, 
and we therefore. have examined with interest the 
arrangement and treatment of the subject matter of 
the author. The author attempts to define certain 
subjects. These definitions are carefully worded, 
but, as in any legal subject, the person writing the 
definition would be disagreed with by many who 
use his work. We consider the book will be useful 
to many who desire to obtain a smattering of some 
of the principles of law, and we can commend its 
general arrangement and method. Published by 
West Publishing Company, St. Paul, Minn. 
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| ie Kk, recent opinion of the United States Cir- 

cuit Court of Appeals, in the case of Cahili 
v. Chicago, M. and St. P. Ry. Co., is only inter- 
esting because of the remarks of Judge Woods 
on the subject of the power and authority of a 
trial court to punish for contempt the refusal 
of a juror to find a verdict for one or the other 
of the parties when so directed by the court. 
At the trial of the action before the Circuit 
Court for the Northern District of Illinoiss 
there was unusual excitement caused by the 
action of one of the jurors who refused to find 
a verdict for the defendant after the court had 
so directed. The unfortunate juror only es- 
caped punishment through the action of the 
attorneys accepting a dismissal of thé suit 
instead of a verdict. Naturally great interest 
existed on the subject of the power of the 
court to punish a juror for contempt under the 
circumstances, and Judge Woods dwells upon 
the subject in the following language : 

‘** The authority and duty of a judge to direct 
a verdict for one party or the other, when, in 
his opinion, the state of the evidence requires 
it, is beyond dispute, and it is not for jurors to 
disobey, nor for attorneys to object, except in 
the orderly way necessary to save the right to 
prosecute a writ of error. The conduct of the 
juror in this instance was in the highest degree 
reprehensible, and might well have subjected 
him and any who encouraged him to persist in 
his course to punishment for contempt. His 
conduct was in violation of law, subversive of 
authority, and obstructive of the orderly admin- 
istration of justice. In fact by his course he 
put in jeopardy the interests which he assumed 
to protect, because it is only by treating the 
case as if the verdict directed had been returned 
that we have been able to review the judgment 
and to order a new trial. Wedeem it proper 
to observe here that it is not essential that 
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there be a written verdict signed by jurors or 
by a foreman, and we have no doubt that, in 
cases where the court thinks it right to do so, 
it may announce its conclusion in the presence 
of the jury and of the parties or their repre- 
sentatives, and direct the entry of a verdict 
without asking the formal assent of the jury. 
Until a case has been submitted to the jury for 
its decision upon disputed faets, the authority 
of the court for all the purposes of the trial is 
at every step necessarily absolute, and its ruling 
upon every proposition, including the question 
whether upon the evidence the case is one for 
the jury, must be conclusive, until upon writ of 
error it shall be set side. That remedy is pro- 
vided by law, and presumably will be effective 
and adequate, if there be just ground for in- 
voking it. Certainly the obstinacy of a con- 
ceited juror is not likely to prove a wholesome 
substitute” 


One of the most significant planks in the 
Chicago convention is the one declaring against 
Consider- 
ing the persons who recently controlled the 
convention it is not surprising to see that such 
an idea is prevalent against the present terms 
of the judges of the United States Supreme 
Court. If such an idea were carried out we 
would be deprived of one of the most benefi- 
cent features of our highest court. We 
have considered that the _ great- 
est safeguard of the people of this coun- 
try in preventing an unjust usurpation of power 
by Congress was the fact that the judges of the 
Supreme Court were appointed for life and 
were able to take part in any matter presented 
to them without considering the effect it would 
have upon one or more of the political parties 
of the country. Our own Court of Appeals, 
though it has a fourteen-year term of office, 
has, at times, been, to some extent, handicapped 
because of the fact that the judges have to be 
re-elected to the position which they hold. 
The usefulness of the court, it is declared, is 
sometimes impaired by reason of the fact that 
one or more of the judges of the Court of Ap- 
peals have to consider that their term of office 
is drawing to aclose. If it were not for this, 
the Court of Appeals would, doubtless, be 
free from unjust and unwarranted criticism. 


“life tenure in the public service.” 


always 





The Supreme Court of the United States would 
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be injured more, perhaps, by a change such as 
has been suggested than would any of the State 
courts, and it would certainly become, to some 
degree at least. subject to the will and caprice 
of the party in power, and be liable to be 
by partisanship, demagogy 
Such a change would be little short 
The 
judges, if so elected, would become mere party 
creatures, subject to party cuntrol. 


influenced and 
fanaticism. 


of revolutionary in its consequences. 


The correspondence between Lord Salisbury 
and Secretary Olney on the Venezuelan ques- 
tion, and in regard to a plan for international 
arbitration, has added considerable interest to 
a subject which has been widely discussed in 
various magazines, periodicals and in the press 
at large. 

Though Lord Salisbury and Secretary Olney 
have as yet been unable to agree upon any plan 
of international arbitration there is much for 
congratulation and encouragement in the cor- 
respondence just made public. 

This shows that both sides are in favor of in- 
ternational arbitration and have been striving in 
They 
agree as to the desirability of the end in view 
and differ only as to the way of reaching it. 
Finally, they are evidently confident of coming 
to an agreement in time, but have deemed it 


a most friendly spirit to bring it about. 


well to report progress to the people of both 
countries. 

It is, of course, to be regretted that the 
negotiations carried on have not been crowned 
with success, but success can hardly be far off 
when it is considered that popular sentiment 
on both sides is strongly for international arbi- 
tration and the two governments are trying in 
a friendly spirit to agree upon a mutually satis- 
factory plan. Surely this is a favorable out- 
look. 


At a recent meeting of the Illinois State Bar 
Windes, judge of 
county, spoke on 
As 
this is a subject which is at present creating 


Association Hon. Thomas C. 
the Circuit Court of Cook 
the delays in the administration of justice. 


widespread interest in this State and through- 
out the country, we give in substance the ad- 
dress, in which he spoke as follows : 

“That there are the most serious and many 
times exasperating and disastrous delays in the 





attainment of justice, we have, from almost 
every litigant who wants results, from every 
consciously innocent man charged with crime 
and from the great body of the public that 
clamors for the speedy punishment of the petty 
thief, the robber, the night-time burglar, the 
scheming bank president, embezzler of hard 
earned savings and the murderer. 

On the other hand, if you have the confi- 
dence of the swindler, the scoundrel or the 
shrewd, calculating manager of the great cor- 
porations that maim and kill people by the 
hundreds, he will tell you that costs are so 
small that he can well afford to pay interest 
and attorney’s fees for the sake of the delay 
which he can make in the collection of a just 
money demand against him or his corporation, 
or he will tell you “ the plaintiff’s witnesses may 
die in the course of afew years delay that I 
can make, and I can defeat his claim altogether, 
although it is a just one.” 

“Or in the case of a personal injury, he will 
confidingly whisper, ‘‘the poor devil, you 
know, has lost an arm and a leg, or has lost 
both legs, or his spine is injured so that he is 
partially paralyzed, or his nervous system has 
received such a shock that he is a_ physical 
wreck, or his skull is fractured and presses on 
his brain so that, my doctor tells me, it is only 
a question of time when he will either die or 
become insane (I wish he had been killed out- 
right, for then our liability would be limited to 
I'm told he earned $6,000 every year 
before he was injured). He must have surgi- 
cal treatment, nurses and medicines. That 
costs money, my friend. His wife, they say, is 
not very strong and will soon become a mother, 
there are three little children too, two, four and 
six years of age, the eldest of whom has a func- 
tional disease that renders it helpless. My 
dear sir, to keep this woman and children from 
actual suffering will require money these days 
—I hear that this fellow, before this accident 
lived up to his income practically, and what he 
has saved will certainly be expended in the 
course of a year. Don’t you see that delay is 
what we want. This fellow can’t pay lawyers— 
he can’t get around to look up witnesses, and 
he can’t keep them together even if he gets 
them, two or three years. 

I am told by our claim agent that there is 
only one witness who knows the principal facts 
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necessary to establish his case, and his health 
is poor. The chances are five in six that wit- 
nesses will die, if a hearing of the case can be 
delayed two or three years. 
after a lapse of a year, this fellow will then 


In any event, 


realize the pressure of want, and will no doubt, 
by that time, be informed by his lawyer that 
his case is not certain to be tried, even when 
reached because we are liable to apply for and 
get a continuance for the absence of a witness 
or sickness of our lawyer. 

When we get him that far along, if it seems 
that further delay is very uncertain, then I'll 
offer him a few hundred hundred dollars, cer- 
tainly not more than one-fourth of what he 
would recover by a trial; most likely he will 
take it, feeling that he must, and that he can 
no longer bear the delay. 


This case of the man comparatively well to 


do might be much more fully elaborated to 
show the practical advantages of delay in the 
courts to the defendant, and the want, misery 
and suffering which come to the plaintiff and 
his family by this same delay. But far greater 
is the want and suffering caused where the in- 
jured one is dependent for himself and_ his 
family upon his daily wages, whether as laborer, 
clerk or artisan; or in the case of the bread- 
winner losing his life, the mother and children, 
almost helpless, must battle against these odds, 

In the case of the innocent man charged with 
crime, the delay in length of time which con- 
fronts him is not so great in our State, but no 
doubt to many a poor man, who is without 
friends to procure bail, days seem to be weeks 
and even months, and months aimost a life- 
time. The practice which holds a man in jail 
awaiting trial on a criminal charge for months, 
In 
years past that has often occurred in Chicago, 


when he wishes a trial, is radically wrong. 


but is of less frequency under the present ad- 
ministration of the State’s attorney’s office. 
During the month of June, the present year, 
every prisoner committed to the Cook county 
jail prior to April 1st of this year, had had a 
trial if he wished it, and very many were tried 
who were committed during the month of May. 
While this is a great improvement over past 
years, every prisoner committed during any 
one month should be tried the following month 
if he asked it, or the prosecuting attorney 
should be required to show some good reason 





for his failure in that regard. If a man is 
guilty, the swifter his trial and conviction the 
better the effect on him and other criminals. — If 
he is innocent, the State does him a most 
grievous wrong in depriving him of his liberty 
and inflicts upon him the shame and disgrace 
almost inseparably connected with confine- 
ment within prison walls under a charge of 
crime. 

But far greater is the wrong which is con- 
stantly being done by other delays in the ad- 
ministration of criminal justice. There is real 
cause for the clamors which come from the 
public everywhere in this State and county that 
crime is not speedily punished. If crime is 
speedily punished, that means that there shall 
be speedy trials, and when they are had, the 
false accusation of crime falls when the testi- 
mony is adduced in court, and the innocent 
person accused is promptly liberated as he 
should be. These delays in criminal cases 
arise mainly from the cumbrous, effete grand 
jury system, the length of time consumed in 
the examination of petit jurors, the necessity of 
every case of felony being tried by a jury, and 
the scope of appellate jurisdiction. In civil 
cases delays come largely from the great mass 
of litigation which is caused principally by the 
lack of any substantial penalty to the defeated 
party by way of costs and attorney’s fees. It 
causes to many speculation suits as well as de- 
fenses. A plaintiff or defendant, as the law 
now is on costs and attorney’s fees, may well 
afford to bring a suit or make a defence, if he 
has one chance in two of success. 

I am confident many suits are brought and 
defenses are made not even on chances of 
meritorious success, but solely on the possibili- 
ties through the worry and expense to which 
the opposite party can be subjected, some sort 
of advantage may be gained in way of settle- 
ment before a trial can be reached. Much 
delay also comes from the generalities of our 
system of pleading. So far from giving the 
real cause of action or defense are the plead- 
ings in many cases that the attorneys could not 
get the faintest idea from the pleadings alone 
as to the real matter in dispute. In fact it is 
too often the case that pleadings are drawn 
purposely to conceal the real matter in dispute. 
Another great cause of delay comes of the fact 
that so many cases are tried by juries, when 
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before the judge without a jury, and not more 
than one-half the time would be consumed. 
This is due largely to habit or custom, and be- 
cause the cost is no greater to the litigant. 
This is illustrated by the practice in our pro- 
bate courts. A jury might be had to try every 
claim against an estate, but a jury is not called 
for in one claim in every fifty. If claims 
against estates were as generally tried by juries 
as suits in our courts of record, it would re- 
quire three probate judges to do the business 
now so well and acceptably done by our es- 
teemed and learned Judge Kohlsaat. Another 
source of delay is the length of time consumed 
in selecting the jury in civil as well as criminal 
cases. It is quite common in a civil case for 
counsel to consume one to two hours, and even 
more in the selection of a jury, and in criminal 
cases from a half day to two or three days and 
sometimes much longer. 

It must be a most extraordinary civil case in 
which a jury could not be selected in half an 
hour, if the judge were given a wider discre- 
tion, and no criminal case should require more 
than half a day to secure a jury. 

Much time would also be saved, in the trial 
of both civil and criminal cases, if counsel were 
restricted in the length of cross-examination 
and arguments to the jury. This the court 
may accomplish by a suggestion now and then 
in a kindly way, as to cross-examination and as 
to arguments by agreement with counsel be- 
forehand, and if need be by direction, exercis- 
ing proper discretion considering the case on 
trial. It is easy to find fault, but far more dif- 
ficult to find practical remedies and apply 
them. 

[ have given some consideration to remedies, 
and offer a few suggestions, which I trust may 
be of some aid in the solution of this most 
troublesame problem. I suggest legislation as 
follows: 

First. Which will require the defeated party 
in civil cases to pay, in addition to the costs 
now taxed, a jury fee of not less than $12 per 
day for each day consumed in the trial, and 
also a reasonable attorney’s fee of not less than 
$10 per day for each day of the trial. the court 
being given the discretion, subject to review, 
to relieve from such costs and fees in cases of 


peculiar hardship. 





And in case the litigant, at the time of filing 
his pleading, waived a jury trial, then he should 
not be liable for a jury fee. 

Second. Increase the number of peremptory 
challenges in civil cases to five, and give the 
court alone, in its discretion, the right to ex- 
amine jurors, counsel to have right to suggest 
to the court subjects of examination. 
tion of the court should be reviewable. 


The ac- 


Third. Require every litigant to file with his 
pleading, unless he demurs. a statement of the 
facts in detail constituting his cause of action 
or defense, sworn to by himself, his agent or 
attorney. Upon these statements 
should be tried, the evidence to be confined to 
such statements, unless the court, for cause 
shown, should allow them to be amended. 

Fourth. Tax a 
against tie litigant who files a pleading which 
is held to be defective in substance, and for 
every motion which is overruled by the court. 


the case 


reasonable attorney's fee 


In all cases, for good cause shown, the court 
should have the power to relieve from any 
fee. 

Fifth. Abolish the grand jury and allow the 
State’s attorney to make presentments by in- 
Let the judgment of 
the trial court in criminal cases be final on 
questions of fact. 

Sixth. Permit the accused to waive a jury in 
any criminal case, unless objection is made by 
the State’s attorney. 

Time will not permit a consideration of the 
details of these suggestions. 


formation to the court. 


It may be that some of the suggestions I have 
made may not seem necessary away from the 
centers of large population, but I am _ thor- 
oughly convinced from my observation of more 
than twenty years at the bar of Chicago and on 
the bench that most radical changes must be 
made in our methods of practice and procedure 
in Cook county, or the delays which are now a 
shame and disgrace to our boasted civilization, 
as well as to our profession, will, before many 
years, cause the people to lose respect for the 
courts and defy their mandates. When that 
condition confronts us our property, our homes 
and our liberties will be greatly imperiled. 

Lawyers and judges should be the leaders in 
searching for and applying the remedies to 
secure a prompt and just administration of the 
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law, which will conserve the property and pro- 
tect the lives and liberties of the people. 


Lyman Trumbull died on June 25th in Chi- 
cago, at his home, No. 4.108 Lake avenue, at 3 
o'clock. He had been ill a long time, but 
rallied at intervals, causing the hope that he 
might recover eventually. 

Ex-Senator Lyman Trumbull was born in 
Colchester, Conn., October 12, 1813. He was 
the son of Benjamin Trumbull, who was a law- 
yer and legislator of renown in Connecticut. 

Lyman Trumbull graduated from Bacon 
academy, and subsequently taught school at 
Salem, Chatham and Parsippany, N. J. In 
1833 he went to Greenville, Ga., where he 
taught school and studied law under Judge 
Warner, and in 1837 was admitted to the 
Georgia bar. The same year he journeyed to 
Springfield, Ill., Chicago, and thence to Con- 
necticut, the major portion of the distance 
being traveled on horseback. In 1837 he re- 
turned to Illinois and settled in Belleville. In 
1840 he was elected tothe State Legislature 
when Abraham Lincoln was a member of that 
body. The following year he was appointed 
secretary of state. In 1848 he was elected a 
justice of the Supreme Court and served two 
terms. In 1854 he was elected to Congress as 
an anti-Nebraska Democrat. In February, 
1855, before the opening of the Congress to 
which he had been chosen, he was elected 
United States senator; re-elected in 1861 and 
1867, serving 18 years. His senatorial services 
were invaluable in shaping legislation and sus- 
taining the administration during the war of 
the rebellion. At the expiration of his term of 
service in the senate he resumed the practice 
of his profession in Chicago. Formerly a leading 
Republican in later years he supported the 
Democratic party. 

Judge Grosscup, of the United States Court, 
at Chicago, rendered an opinion the other day 
with respect to the rights of an abutting 
property owner in the streets, which is im- 
portant. 

The opinion was one granting an injunction 
to prevent the construction of a street railway. 
‘The injunction was asked for on the ground 
that the names of property owners had been 





forged upon the petition granting the necessary 
consent for the construction of the :oad. 

The judge held that the owner of the abut- 
ting property has an interest in the street not 
common to all the people of the State but per- 
sonal and peculiar to himself. His property is 
affected, in its commercial value and in the 
possibilities and advantages of its use, by the 
character of the street upon which it abuts. 
Therefore, he insisted that the owner of the 
property could, against the whole world, except 
those to whom the power was intrusted, insist 
upon maintaining the street free from obstruc- 
tions such as a street railway might prove to be. 
Every such property owner has a remedy in the 
courts and that remedy, he declared, was in- 
junction. 

This opinion will not coincide with the no- 
tions of those who insist that the streets, being 
public thoroughfares, may be used for any pur- 
pose that will benefit the greatest number of 
the people, regardless of the rights of individ- 
ual property owners, who may protest against 
such use on the ground that it would be injur- 
ious to their property interests. 

Judge Grosscup’s decision may have no ap- 
plication under the laws of Ohio, but as a gene- 
eral principle, affecting the rights of property 
owners in the streets, it establishes an import- 
ant precedent. 


The Nebraska Supreme Court in the case of 
Hoover v. State, has reversed a conviction of 
homicide upon the ground of undue haste of 
the trial court in bringing the accused murderer 
to trial. This is such an unusual and peculiar 
ground that it is worthy of more than passing 
comment. It is generally the case with trials—es- 
pecially criminal trials—that they are long and 
tedious affairs, and we have many times com- 
mented upon the fact that some briefer course 
should be adopted, not only to empanel juries, 
but to conduct the case before the court. The 
Nebraska court held that there must be, to 
show prejudicial error, something more than 
that, within three weeks after the homicide had 
been committed, there was a conviction of the 
accused in respect to such homicide, of the 
crime of murder. Two members of the court, how- 
ever, in a dissenting opinion, hold that the judg- 
ment should be reversed on the sole ground that 
the accused was put on trial over his objections 
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within so brief a period after the offence, with 
which he was charged had been committed, that 
he had no reasonable time to prepare his de- 
fence, and was not furnished with counsel, 
within the meaning of that term. It seems that 
the conviction was on the 13th day of Decem- 
ber and the defendant was held to answer on 
the 18th of December; the information was 
filed on the 24th of December, the defendant 
was arraigned on the 26th, was put on trial on 
the 27th, and was shortly afterwards convicted. 
It did not appear from the record that there 
was any public excitement or undue prejudice 
which prevented the defendant from having a 
fair trial. It would seem from these facts as 
though the defendant had no proper and rea- 
sonable time within which to prepare his de- 
fence. -We can hardly understand how any 
counsel, however experienced, could undertake 
a defence in such an important action without 
a much longer preparation and examination of 
and for the evidence. There is a marked dif- 
ference between unreasonable delay and such 
undue haste, as was shown in the above trial, 
and we heartily endorse the action of the Ne- 
braska court in this action. 

From England it is interesting to find out 
that the Lord Chief Justice is expressing him- 
self very strongly in regard to illicit commis- 
sions or trade bribes. In his charge to the jury 
in a recent case he expressed himself as foilows: 
“Tf the evil continues to exist as it has existed in 
the past, the Legislature must take steps to 
root out the canker. It is unnecessary to 
point out how the evil works; it operates to 
the detriment of the honest trader, who is above 
such nefarious practices.’ So many recent 
cases have occurred in England, and so preva- 
lent is the custom of bribes and secret commis- 
sions, that we find all the judges are speaking 
out strongly and frequently in regard to the 
It seems that as far back as 1811, 
Lord Ellenborough strongly condemned such 
practices, and said that if sanctioned by usage, 
such usage was a “ usage of fraud and plunder.” 
In this country it is unfortunate that the courts 
do not more strongly express themselves in re- 
gard to this matter, for we have noticed that 
they frequently come to the notice of the 
courts. Public officials seem to be pestered 
by men of low and high degree, who all carry 


subject. 





on their work to the disgust of the honest office- 
holder. Some officeholders, however, barter 
with and public 
money in ways that will be advantageous, if 
not profitable, to themselves. 
could be made by the courts that would put a 


the bribe-giver, use the 
A few examples 


quietus upon the actions of those who deem 


public office only valuable because of its emolu- 
ments and corrupt returns. 


An interesting question has recently been de- 
cided by Surrogate Fitzgerald of New York in 
the Matter of David McClure, concerning the 
estate of Jay Gould. 
bequest of five million dollars by Jay Gould 


It was found that the 


given to his son George Gould as renumeration 
for ten years’ services at five hundred thousand 
dollars a year is not subject to the inheritance 
“The 


services rendered by George Gould during the 


tax. ‘The surrogate in his opinion says : 
latter years of his father’s life were of an ex- 
not be 
It is 
likely, however, that these services must have 
been in connection with the corporations of 


traordinary character, and _ could 


measured by an ordinary compensation. 


which he was founder and in performance of 
The remarks of the brief 
of the counsel as to the extraordinary confidence 


his duties as such. 


reposed in George Gould by his father are 
manifestly brought out by reference to the 
testimony.” This decision will undoubtedly 
be appealed, and it will be interesting to follow 
its course through the courts and ascertain their 


final determination. 


In Great Western Tel. Co. v. Purdy, 16 Sup. 
Ct. Rep. 81o, the Supreme Court of the United 
States have held that an 
making a call of assessments upon all the stock- 


order of the court 
holders of a corporation who have paid their 
shares in full is merely such a call as the direct- 
ors might have made before the matter was 
brought within the jurisdiction of the court, 
and it is not a judgment against any particular 
stockholder so as to entitle him “ to full faith 
and credit” in the 
where an action is brought against the stock- 
holder to recover the amount of the assessment 


courts of another State 


on his shares, and that in such an action the 
defendant may set up any defence which he 
might have made to an action on the subscrip- 
tion contract. 
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JOHN MARSHALL. 





An address delivered before the Illinois State Bar Associa- 
tion by Gen. John C. Black, U. S. district attorney for Illinois. 


HAVE often thought that the highest political 
function which could be devolved by Providence 
upon a man or a race of men was that he or they 
should be the founders of a State. Those who come 
after them may complete, amplify, improve, undo 
or use their work, but the work of the founders is 
the imperishable part of human achievement. What 
would we not give, as we sit here in the imperial 
city, to know the affections, the hopes, the trials 
and the triumphs of the founders of the State of 
Illinois. The records that they have left, meagre 
and vanishing, assure us of their devotion to liberty, 
their regard for the Republic, their affection for 
their adopted State, and such of them whose names 
survive we venerate and hold in our heart of hearts. 
But could we be allowed to unroll the whole 
story of their lives, the tragedies and triumphs of 
the border, we would enjoy such romance as the 
pen of no master has yet spread before the world. 
And on that greater stage, continental in its ex- 
tent, the figures now appear to us of the founders 
of the American Republic. How they rise in glory ! 
There is Washington, the soldier, the statesman, 
the patriot, the father of his country. His Fabian 
qualities of mind preserved the armies from annihila- 
tion; his patience subdued the animosities and ir- 
ritations of his period; his patriotism overawed the 
turbulent ; his earnestness encouraged the despond- 
ent, stirred the laggard, breathed abroad the pur- 
poses of destiny among the scattered colonies, and 
the all but Divine benignity of his character drew 
to him the unstinted admiration and love of patriots 
at home and of sympathizing multitudes in the 
world at large. The most profound study of his 
character makes him easily first and greatest among 
the founders of the American State. He was the 
active, powerful present element that wrought with 
the revolution and established the Republic. 

I will not pause to mention even the long array of 
illustrious soldiers and statesmen who stood by his 
side. But after the accomplishment of peace with 
Great Britain came the perils of Confederation. 
The pressure of war had been removed — that iron 
chain was gone from the thirteen States and the 
Union was fast falling into its original constituents. 
Rivalries, animosities, differing interests, supersensi- 
tive regard for personal rights, were all conspiring 
to dissolve the bands which Washington and his 
compatriots had created. Then came the Constitu- 
tional Convention of 1787. Its secret history has 
never all been told; it is well that it should not be. 
While we would glory in the final result as we do, 
we would know too much of the smaller passions 





and interests, the intrigues and dissimulations, the 
doubts and dreads, that marked the deliberations 
of that historic assembly, now fortunately buried in 
oblivion; we have left for comtemplation only the 
great and majestic work which that convention did. 

But the adoption of the Constitution was itself 
only a single step toward the habilitation of the re- 
public. That Constitution had to be made effective. 
It had to be so interpreted and declared, its princi- 
ple had to be so expounded, that men would know 
that they were dealing, not with that confederation 
which gasped and died upon the threshold of the 
convention, but with a nation which rose, full pano- 
plied, from its midst. 

He would be great among the founders of the 
State who, in presenting the American Constitution, 
which was the work of this convention, by proper 
declarations to his fellow-countrymen, would, while 
asserting all of its power and maintaining all of its 
dignities, yet so soften and mould it to the needs 
of free men, that it should be within, conservative 
of liberty, and without, trebly strong. 

This it fell to John Marshall, of Virginia, to do; 
and it is of him and his work that I wish briefly to 
speak to you to-night. 

When he was nineteen years of age the Declara- 
tion of Independence was proclaimed. News trav- 
eled but slowly in those days. No lightning car- 
ried the announcement instantly to a thrilled and 
sentient people, but by the slow course of the car- 
rier, the horse and the wagon, the word was borne 
from hamlet to hamlet, and from State to State, 
until it reached the confines of all of the colonies. 
Among those who earliest heard the tidings was 
this stripling lad. 
advocate of the new order of things. He entered 
the service of Virginia and then of the continental 
armies. He bore his part well in all the engage- 
ments into which the fortune of the war and his 
duties carried him. He learned in camps frugality, 
the study of men, and the relations of armies toa 
free government, You may have shared the feel- 
ings that animated him when the thunders of battle 
rolled upon the plain. He, like you, loved the 
country in whose cause his breast was bared. ‘He 
highly resolved that it should not perish from the 
earth.” Unmindful and unwitting of the great 
destiny before him, he was doing his duty as he 
found it day by day. 

My study of the characters of great Americans 
has led me to believe that they achieved greatness 
simply by doing, day by day, the duties which 
were imposed upon them by the circumstance of 
their country and their lives. 

Greatness does no work in the future ; it does 
not scan the future for tasks or rewards ; its hands 
do not reach forward for coming prizes ; it does its 


He at once became an active 
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work to-day, in to-day, for to-day, and leaves the 
future with God. 

He returned to the occupations of peaceful life 
finally, when the country no longer needed his ser- 
vices, and engaged in the practice of the law ina 
country neighborhood. 

In a country neighborhood, and yet to his genius 
and ability it was to be the eminence where his 
achievements would attract the attention of his 
countrymen and fit him for the greater work before 
him, As Tennyson has said: 


“ And thus not once or twice, but oft in our famed Island's 
story, 
The path of duty proved the way to Glory.” 


His ability recommended him here as his cheer- 
fulness and fortitude had recommended him in the 
field, and he grew in the admiration of his fellows 
and obtained a firm hold upon the affection of his 
neighbors. He was preferred by them in local elec- 
tions, being chosen member of the State legislature 
und sent to conventions where he met the fiercest 
and strongest spirits of his time. He stood in the 
same arena with Patrick Henry and opposed him— 
successfully opposed him; and thus continued to 
develop his character, all unmindful still of what 
the future had for him. But the constant doing of 
his duty enlarged the scope of his own intelligence, 
matured his judgment and strengthened his charac- 
ter. Hesoon became marked among all the bril- 
liant men of his time, and was sent as a commis- 
sioner, to settle matters in dispute with France, to 
the court at Versailles. He was also elected a mem- 
ber of Congress for a single term from his home 
district, and, at last, by the partiality of President 
Adams, was called, in the closing hours of the last 
century, into the cabinet of that venerable states- 
man, where he remained until, on the 31st day of 
January, 1801, he was by Mr. Adams appointed to 
be chief justice of the United States. He had 
never held judicial position up to this time. It 
seems to me he must have been of rare quality of 
intelligence to have so impressed himself upon 
Washington that he was a counsellor, and upon 
Adams that he was a beloved friend, and that that 
sage and patriot, who loved the country with his 
whole heart, should have been willing to take the 
risk of naming an untried man to the most influen- 
tial office in that country. 

Mr. President, I am a firm believer in the inter- 
vention of the Almighty in the affairs of nations. I 
believe that God inspires men, fits them, rounds 
them out, fortifies them, tests them, tries them, 
completes them, for the great courses that 
they are torun. Such an instrument of the Divine 
Will was Washington. Such another was Lincoln, 
and such another and scarce less great than either 
was John Marshall. Among all the words that re- 
main spoken by him there is not one that indicates 





a selfish purpose in his life. Not an intrigue to 
gain recognition or to secure appointment; not a 
word of request for preferment, but like some great 
tree that in the budding spring time spreads its 
branches up to the showers and drinks them and 
loosens its buds, up to the sunshine and catches it 
an 1 opens its leaves, that sends the roots down into 
the earth and grows up the strength and substance 
of its growth, and at last, full panoplied and beau- 
tiful, stands in the summer’s glory, so this great 
man, after the varied preparations of which I speak, 
came to the office of chief justice of the United 
States, with strength, perception, wisdom, patrio- 
tism, developed in equal and glorious qualities in 
his superb mind. 

He had been a lawyer without greed; a diplomat 
without guile; a politician without ambition; a 
soldier filled with love for his country; and over all 
the years that had been occupied in these varied 
careers sketches the story of a modest simple life. 
He needed every quality that he had gained in the 
exercise of the great office to which he was called. 
The republic was about to be dissolved by peaceful 
means. ‘The States were quarreling upon questions 
of local interest and precedence. Sectional feeling 
already engendered was separating the new land upon 
financial lines. The sword of Washington slept in its 
silent scabbard, and the great chief, his commanding 
influence withdrawn from the councils of his country, 
lay dead on the banks of the Potomac. There was 
dissension and doubt in the minds of the judges as 
to what the new Constitution was designed to create 
did those 
doubts obscure the intellect or the purpose of John 
Marshall. 

His career on the bench lasted for thirty-four 


and preserve. Never for one instant 


years; no other such occupancy is to be found in 
our annals; and during those thirty-four years he 
laid down the principles and declared the rules by 
which the government has existed, prospered and 
grown in greatness. 

When he ascended the dais of the Supreme Court 
the American world was in doubt as to its existence 
and its character; when he ascended thence to 
Olympian heights, the American world knew that 
it was a nation. 

The Supreme Court of the United States! I pause 
in the delineation of the great judge, to pay the 
tribute of a free citizen of this free republic, to this 
tribunal. It has been and is a fashion to inveigh 
against it. Those to it sets 
bounds; those whose greed it limits; those whom 
it circumvents; those filled with the lust of license; 
those drunken with their own ecstacies: 
hate order; those who plot rebellion; those whose 
hearts are filled with intent toward so- 
ciety; those who believe the tenets of anarchy; 


whose ambitions 


those who 


criminal 
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those who are desperate, defiant and depraved; | liberty but only the desolation of strife. The Re- 


those to whom politics is a game of juggling, a 
method for the control of their fellows, and who 
look upon the institutions of a century with sullen 
hate —all of these attack the Supreme Court of the 
United States. But every lover of liberty, every 
man to whom the republic is dear, every man who 
has hope for humanity, every man who believes in 
the experiment of free government, knows that it 
is the great barrier against which the waves of fac- 
tion surge and die in vain; that it is the conserver 
of human liberty; that it is the conserver of domes- 
tic peace; that it is the intrenched citadel of tie 
State; that itis the bulwark of the right and indi- 
vidualism of the citizen; that it stands midway be- 
tween usurpation and violence on the one side, and 
slavery and serfdom on the other; that every right 
of the citizen, and that every power of the govern- 
ment, is regulated by and through its machinery ; 
that without it, despotism would come, or chaos 
prevail; that in the true interests of the people it is 
to-day more firm-based, higher and nobler than 
ever before, and that, even if error has sometimes 
been found in its decisions, it has hastened to 
correct the error, and ever will; that when lib- 
erty is in its struggles, it will find refuge there, 
and that in the great convulsions that occasionally 
disturb, and always have and perhaps hereafter 
will disturb society, the Supreme Court has stood 
unmoved. In the light of its history, men know 
that when the writ of Auwbeas corpus was imperiled, 
the Supreme Court rescued and_ re-established 
it: that when the States were prostrate, its de- 
cisions rehabilitated them; that when the mailed 
hand of war was stretched with direful threatenings 
over the land, the Supreme Court seized and bound 
it; that there is to-day no department of life in 
which its magnificent mandates are not firmly es- 
tablished in preservation of the rights of the people, 
the State and the government, Consvientiousness, 
intelligence, obedience to the law, are the ruling 


spirits of its forum and man’s liberties are safe if 


they endure until destroyed by the Supreme Court 
of the United States. 

After every civil or social convulsion, when the 
storm goes by and bloody waves subside and the 
light returns, the first rays of the sunshine of peace 
fall upon that superb temple where sits in solemn 
grandeur the justice of the free men of the Repub- 
lie; and, my countrymen, if ever the morning shall 
dawn when that temple is submerged or shaken, 
the Republic will have perished and ruin will fill 
the land. In every government, and especially in 
every free government, there must be a final arbiter 
to whom all causes may be submitted, proper re- 
spect for which is essential to the preservation of 
society and order, without which there can be no 





; 


public can stand the clash of arms, the violence of 
foreign or internal contentions ——it can not exist 
without its final great tribunal of reference and de- 
cision, 

Of this mighty tribunal, without which there is no 
liberty, a proper respect for which is essential to 
the preservation of republican institutions, John 
Marshall was easily foremost and greatest. 

I have said that some men doubted ; some doubted 
the perpetuity of the Republic. Listen to the words 
of Marahall: 

‘* A constitution is framed for ages to come and 
is designed to approach immortality as nearly as 
human institutions can approach it. Its course can 
not always be tranquil. It is exposed to storms 
and tempests, and its framers must be unwise states- 
men indeed if they have not provided it as 
far as its nature will permit with the means 
for self-preservation from the perils it may be 
destined to encounter, * * * The people made 
the Constitution and the people can unmake it. It 
is the creation of their will and lives only by their 
will. But this supreme and irresponsible power to 
make or unmake resides only in the whole body of 
the people, not in any subdivision of them, The 
attempt of any of the parts to exercise it is usurpa- 
tion, and ought to be repelled by those to whom 
the people have delegated their power of repealing 
it.” 

In the above extract is found the peaceful 
answer to every attempt at nullification and seces- 
sion thereafter or in our history to be made. 

Other men doubted whether the Supreme Court 
of the United States had any power other than a 
power given by sufferance. Listen to what Mar- 
shall says: 

‘* That this court dares not misuse its power is 
most true. That this court dares not shrink from 
its duty is not less true.” 

‘*No man is desirous of placing himself in a dis- 
agreeable situation, No man is desirous of becom- 
ing the peculiar subject of calumny. No man, 
might he let the bitter cup pass from him without 
self-reproach, would drain it to the bottom, but if 
he has no choice in the case, if there be no alterna- 
tive presented to him but a dereliction of duty or 
the opprobrium of those who are denominated the 
world, he merits the contempt as well as the indig- 
nation of his country who can hesitate which to 
embrace.” 

It is true that this heroic declaration was made 
in the Circuit, but its reason and spirit animated 
Marshall in every decision that he rendered on the 
Supreme bench. 

Again, many learned men doubted how far the 
commerce clauses of the Constitution extended the 
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protection of the government over waters and high- 
ways crossing State lines. They believed that the 
jurisdiction of the State was exclusive over all of 
its lines of travel and within its lines of jurisdic- 
tion. They thought that the body of commerce of 
the country could be separated from that which 
originated without the Union, or which terminated 
without the Union, They thought that it related 
to the articles themselves traded in. Marshall for- 
ever settled the true rule. 
**Commerce is not merely 
commercial 


traffic, it includes 


between nations and 
It must 
It includes all vessels, whether 


freight, whether 


intercourse 
parts of nations in all its branches. in- 
clude navigation. 
carrying passengers or pro- 
pelled by wind or steam. 


late commerce is the power to prescribe the rule 


The power to regu- 


by which it is to be governed, whether it be 
carried on between the United States and foreign 
nations or among the several States. * * * 
This power as vested in Congress is complete in 
itself, acknowledging no limitations other than those 
prescribed in the constitution, * * * This power 
of Congress must be exclusive, for such a power can 
not be exercised at the same time by Congress and 
by a State. * * * Moreover the power of Con- 
gress to regulate commerce, either with foreign 
nations or among the States, does not stop at the 
jurisdictional lines of the States, but must neces- 
sarily be exercised within their territorial jurisdic- 
tion and must include every case of commercial 
intercourse which is not a part of the purely internal 
commerce of a single State.”’ 

Those of you who were present in Chicago during 
the strike of 1894 will recognize that all the powers 
of this government which were exercised in the sup- 
pression of that strike were exercised in pursuance 
of this declaration which I have just quoted. No 
court has since exceeded the scope of this declara- 
tion and to-day the smallest shipper or the greatest 
railroad, the farmer who starts his grain to a distant 
market, the miller who grinds his grist for the peo- 
ple of a distant State, the merchant who orders a 
shipment of goods, all of them owe their protection 
to the constitution of the United States, as 
nounced and declared by John Marshall. 

At another point in this paper I speak of the ad- 
vantage accorded Marshall by the character of the 
men who surronnded him. It is but just to refer 
now to the great influences which had preceded the 
declarations as to sovereignty and commerce which 
I have quoted. 
organized in the State of Massachusetts under the 
lead of a man named Shays, whose recruits assembled 
in numerous conventions, demanded redress for al- 
leged grieveances and called upon the Legislature 
of the State of Massachusetts to afford the relief 


an- 


In the year 1786 rebellion was 





which they demanded. The historian states that 
their complaints and petitions numerous, 
They complained ‘+ of the heavy poll tax, of the cost 
of the court proceedings, of the excise tax, of the 
high valuation of farm lands, of the assumption of 
national obligations, of the high salaries paid pub- 
lic office holders, of the existence of the State 
Senate of Massachusetts, of the Court of Common 
Pleas, of certain provisions of the State Constitu- 
tion, and their advocacy was for the establishment 
In short, all the com- 


were 


’ 


of an agrarian community.’ 
plaints that hard times bring upon men found 
lodgment in the adherents of Shays. The rebellion 
itself threatening proportions, and, al- 
though finally subdued by the State authority, it 
attracted the attention of the leaders of American 
None had scanned 


assumed 


thought through the nation, 
the situation more closely than the father of his 
eountry, and in writing to Col. Lee he said: 

**Let us have a government by which our lives, 
or let us 


liberties and properties will be secure, 


know the worst at once. There is a call for de- 


cision. Know precisely what the insurgents aim at; 
if they have real grievances, redress them if possible, 
or acknowledge the justice of them and’ your in- 
ability to do it at the moment. If they have not, 
employ the force of the government against them. 
* * * Let the reins of the government then be 
pressed and held with a steady hand and every vio 
lation of the Constitution be reprimanded. If de- 
fective, let it be amended, but not suffered to be 
trampled upon while it is in existence.” And in a 
letter of the same year and treating of the same 
subject, to Judge Jay, secretary of foreign affairs, 
that 
long as a nation without lodging somewhere the 


he states: ‘‘I do not conceive we can exist 
power which will pervade the Union in as energetic 
a@ manner as the authority of the State government 
extends over the several States.” 

As I have said above, Massachusetts dealt with 
her insurgents successfully, but eight years later, 
and in 1794, a far more formidable insurrection was 
organized, this time in the State of Pennsylvania, 
and then, the insurgents not being met with the 
State forces, Gen. Washington ordered a mobiliza- 
tion of troops in other States of the Union, and 
personally put himself at the head of the army of 
the United States, thus reinforced, led the 
march into Pennsylvania. Speaking kindly, but 
firmly, to the rebels, he reminded them of their 
duty, at the same time that he exhibited to them 
The 
bellion was ended by the show of force, but Wash- 
ington, the father of his country, had taught the 
American people that in his judgment the nation had 
a right to live and that no pretense of State rights 
should interfere with this supreme right. And it 


was long after Washington had written and acted 


and 


the overmastering force of the nation. re- 
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as | have described that Marshall made the great 
declarations I have quoted and wrought them into 
the body of American law. He absorbed, he radi- 
ated the thoughts and purposes of the fathers of the 
republic, and when commending the great jurist, 
we look through his decisions to that great and 
matchless figure whose mind instructed all that ap- 
proached him and the contemplation of whose life 
is a perpetual education to his countrymen. 

the 
vovernment to exercise the powers necessary for 


Again, other men doubted right of the 


self-preservation. They held that in some mild 
fashion this mighty Union might be dissolved by 
the withdrawal from the compact that made it, as 
they asserted, of any dissatisfied member of that 
compact. Listen to what Marshall says: 

‘This Constitution, and the laws of the United 
States which shall be made in pursuance thereof, 
and all treaties made or which shall be made under 
the authority of the United States, shall be the 
supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the Con- 
stitution or laws of any State to the contrary not- 
withstanding. * * * This is the authoritative 
language of the American people, and, if the gentle- 
men please, of the American States. Its marks, 
with lines too strong to be mistaken, the character- 
istic distinction between the government of the 
Union and that of the States. 


ment, though limited as to its objects, is supreme 


The general govern- 
with respect to those objects. This principle is a 
part of the Constitution, and if there be any who 
deny its necessity, none can deny its authority.” 
And at another place, ‘* Let the end be legitimate, 
let it be within the scope of the Constitution, and 
all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but 
consist with the letter and spirit of the Constitution, 
are constitutional.” 
‘“* The 


on the government of the Union, the powers of 


Again: Constitution confers absolutely 
making war and of making treaties, consequently 


or 
5 


that government possesses the power of acquirin 
territory, either by conquest or by treaty.” 
There were many men who doubted the possi- 


bility of the continued existence of a government 


established by a written Constitution, and extend- | 


ing over a great area of country. They pointed to 
the fact that no free government had ever existed 
in the past, which exceeded the narrow confines of 
a city or a single State. They believed that neither 


human wisdom nor human judgment was capable 








the loving students of his life. 
of Jefferson 


The superb dreams 
and their realization by the purchase 
of Louisiana and the exploring expeditions of Lewis 
and Clark, and of Rogers, conducted under his di- 
rection, are familiar to you all; but, as great as 
their conception or that of either of them, was the 
dream of Marshall. They wrought in their hour; 


He 
forged and welded the mighty links which they as- 


he, working in his hour, wrought for all time. 
sisted in preparing. Listen to his dreams of the 
future: 

‘*That the United States formed for many and 


for most important purposes a single nation, has 


not yet been denied. These States are constituent 
parts of the United States, they are members of one 
great empire, for some purposes sovereign, for some 
purposes subordinate.” 

And again: 
from the St. Croix to the Gulf of Mexico, from the 
Atlantic to the Pacific, revenue is to be collected 


‘*Throughout this vast republic, 


and armies are to be marched and supported. Is 
that construction of the Constitution to be pre- 
ferred which would render these operations difficult, 
hazardous and expensive? Can we adopt that con- 
struction, unless the words imperiously require it, 
which would impute to the framers of that instru- 
ment, when granting these powers for the public 
good, the intention of impeding their exercise by 
withholding the choice of means? The govern- 
ment, which has the right to do and act, and has 
imposed on it the duty of performing that act, 


| must, according to the dictates of reason, be al- 


lowed to select the means.” 

Upon still another occasion he said ; 
could the 
assent of mankind we might expect it would be 
this, that the government of the Union, although 


“If any 


one proposition command universal 


limited in its powers, is supreme within its sphere 


of action, * * * It is the government of all ; 


its powers are delegated by all ; it represents all, 


and acts for all. * * The nation on those 


subjects on which it can act, must necessarily bind 
its component parts. * * * The government of 
the United limited in its 


powers, is supreme, and its laws, when made in 


States then, though 


pursuance of its constitution, are the supreme laws 
of the land, anything in the constitution or laws of 
any State to the contrary notwithstanding.” 

For the maintenance of this doctrine, gentlemen, 
two million men marched in battle, and they have 


| established these declarations as the supreme law 


of developing a continental power which should be | 


free and great. There were, however, three men 


upon whom this illusion did not rest: The father of | 


his country, Thomas Jefferson and John Marshall. 
The words and hopes of Washington are known to 


| 


of the land while the Republic shall continue 
Wherever the 
flag advanced, law, reasserting its sway, went in- 
Every occupation of the insur- 
gent territory was a re-establishment of these con- 

Every proclamation and 


worthy of the support of free men. 
visible by its folds. 


stitutional declarations. 
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every order that looked to the replacement of 
Federal authority, drew its inspiration from these 
majestic words. The battle ground upon which 
the Union armies won their vast triumphs was 
prepared by Marshall in the solitude of his cham- 
bers, in the quiet of his farm home, and announced 
by him in the dim light of the old Supreme Court 
chambers in the capital at Washington. 

I think that all profound men, who love their 
country and their kind, are in a sense seers and 
prophets ; they ‘‘judge the future by the past,” and 
to their solemn vision is often revealed the trials 
and glories and sorrows that wait along the crowd- 
ing pathways of the time to come. I think Mar- 
shall must have had this prevision. Before him, 
pondering, must have risen the wonders of the new 
land of liberty and some of the perils that waited 
for our civilization, and perchance he may have 
foreseen, while he remembered old cities and their 
sieges, the new sieges of the new cities ! 

Was he not a seer? He knew that none other 
than continental government could, or can, deal 
with continental offences. To-day San Francisco is 
as near to Washington as Boston was a hundred 
years ago, and for the purposes of communication 
no man is further from his associates than an hour’s 
time anywhere within the Union. The telegraph, 
the telephone, the secret signal code, make possible 
a conspiracy ramifying through every State and 
The invisible 
empire of crime and violence may lay its secure 
foundations beyond the limits of any State, and 


reaching into every commonwealth. 


yet within them all, and exhibit that empire’s bale- 
ful authority by hundreds of thousands of men, 
actuated by a common purpose, assembling in 
tumultuous array, armed or unarmed, obstructing 
intercourse, taking advantage of the means of 
travel, of communication and of supplies. And 
now to realize what such a combination can accom- 
plish, consider what a great city is; it does not and 
cannot produce the necessaries of life; these grow 
out in the fields; they range the pastures in the un- 
counted herds; they swim in the seas; they are 
brought to the cities by railroad and steamship 
lines; then labor, with its myriad hands, takes them 
and toils with them and buys its daily bread; the 
power that near or far, either at the gates of the 
cities or widely removed therefrom, paralyzes com- 
munication between production and labor, lays 
siege to the city as surely as though it drew around 
it the walls of actual war and set the roaring guns 
against its citadels; it invites famine; it starves the 
babe; it murders the mother; it makes a savage of 
the man; it compels the uprising mob; working 
forward it bars bread from the toiler; and working 
backward it destroys the sweet bounties of heaven, 
yielded to working hands by the loving earth, fed 





by the rains and nurtured by the sun. It keeps the 
bread of the All Father from the starving lips of 
his children. State lines do not limit the cities’ 
supplies; cities like London, New York, Chicago, 
are the metropolitans of continents, their bloom 
and fruitage; and the continents have a right, and 
the government of continents a duty, to raise such 
sieges whensoever their dread parallels are drawn. 
How could even a great State, like Illinois, deal with 
aninsurrection whose ramifications extended to all 
the States.checked the rolling wheels of far away lines 
bearing daily bread, stilled the mighty engines in their 
roaring ways, and controlled the tamed lightnings in 
There is but 
power competent for such a task — that power is 
the National government — its the burden — its the 
duty. Ifit went with the lonely rider on his wilder- 
ness way when this was an infant land, so it should 
when his brave followers mount their 


their service of civilization ? one 


go now, 
mighty steeds of iron and steel and with the long 
trains loaded with labor’s products and the handi- 
work of skill, put out on their continental journeys 
across the plains, through the valleys, under the 
mountains, through heat and cold, torrid sunshine 
and blackest night. Ah, those men of the rail! 1 
never see them that I do not regard them! They 
are at the post of peril; they are in the front of the 
wildest race of time; are they not entitled to the 
full protection of the great government whose ser- 
vice they do? They, and all who journey with 
them? Is intermittent authority or duty possible ? 
No! The duty and the power are ever there. It 
sleeps not nor pauses, and if its manifestations 
have been rare, it is because the occasions have 
been few when needed — but now ‘‘all men feel 
the velvet scabbard holds the sword of steel.” And 
so I am not of those who believe, or think they be- 
lieve, that this government of ours is exercising un- 
due power, and thriving on slaughtered rights of 
persons or things. I look to its courts and I see 
justice done. I look to its executives and I see a 
jealous regard for the integrity of the laws. I look 
to its legislature and I see the will of the people, 
ever changing in detail, but steadfast to the great 
purposes of liberty and prosperity, working out 
sometimes blindly, sometimes with painful errors, 
the integrity of the Union, submission to its author- 
ity and the progress of mankind. 
“ Keeping our Nation, while within itself 

A Nation, yet the rulers and the ruled ; 

Some sense of duty, something of faith; 

Some reverence for the laws ourselves have made: 

Some patient force to change them when we will; 

Some civic manhood, firm against the crowd.” 

I look upon this as benignant, merciful, magnifi- 

cent ; secure in its past and radiant with the splen- 
did promises of the unborn and dazzling future. 
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It has the right of self-preservation ; its domain is 
hounded only by the will of God. 

There were men who doubted whether or not the 
government of the United States could exercise a 
power of taxation commensurate with the needs of 
its existence. Not so with Marshall. Listen to his 
declaration : 

‘*The power to tax involves the power to destroy ; 
the power to destroy may defeat and render useless 
the power to create. There is a plain repugnance 
in conferring on one government the power to con- 
trol the constitutional measures of another. If the 
States may tax one instrument employed by the 
government in the execution of its power, they may 
tax any and every other instrument. If they tax 
the mail, they may tax the mint; they may tax pa- 
tent rights; they may tax the papers of the custom 
house; they may tax judicial processes; they may 
tax all the means employed by the government in 
different cases which would defeat all the ends of 
the government. This was not intended by the 
American people. They did not design to make 
their government dependent on the States.” 

But why pursue the long list? He sat in 1,100 
cases; he rendered 500 decisions, the most import- 
ant that ever have been rendered by a judge in the 
world, unless matched by a few of the decisions es- 
tablishing liberty and the rights of citizens in Eng- 
land by the fearless judges of that country. He 
found a nation in doubt; he left it without a rea- 
sonable question as to its right of self-existence, its 
rights of taxation, its right to control commerce, 
its right to preserve itself, to levy war, to conclude 
peace. He found a people who were groping in the 
dark of an experimental region and time; he left 
beacons blazing on their headlands by which their 
course through their wilderness was made as clear 
as though they marched in the broad sunshine of 
the highest noon. 

You that are about me, and who drew the sword 
for the perpetuation of this government, drew it in 
the defence of the immortal truths promulgated by 
Marshall in his interpretations of the Federal Con- 
stitution. He found the Federal Constitution loose 
brick and sand and mortar; he left it a cemented 
and a compacted pyramid, bottomed upon a conti- 
nent, supported by the love, regard and sacrifices of 
the whole people, and rising, firm-based, immova- 
ble, majestic. 


When the great Jewish law-giver and leader 
came in his old age to witness the struggle between 
the chosen people and their enemies, it is told that 
his hands faltered in their appointed task, and that 
two were called upon to uphold them while the 
battle raged. 


So to Marshall, great genius, inde- 
fatigable worker, profound and serene thinker that 
he was, there were given men who could counsel, 





enlighten and instruct his quick and comprehensive 
mind. About the bench where he administered law, 
was gathered as great a band of advocates as the 
world has ever known; Webster and Pinckney, 
Patrick Henry and Wirt, and in the fierceness of 
their Titanic debates he moulded and shaped those 
true sentiments which I have read in your hearing, 
and which convey hopes of the enduring life of the 
American people. On the bench beside him was 
Story, great counsellor and faithful friend. These 
can not be forgotten in any summary of the man or 
his works, and, my countrymen, as the years go by 
and that epoch from 1801 to 1835 is closely studied, 
the characters who figured there rise into greater 
importance and dignity. ‘‘There were giants in 
those days,” and among the greatest of them, great- 
est in intellect, greatest in dignity, greatest in 
purity, greatest in affectionate regard for the true 
interests of his countrymen, stands, and always will 
stand, John Marshall. 

And what a figure he was personally -— tall and 
lean and brown, angular, simple in dress, courteous 
in bearing, a plain man among plain men; and in 
the intervals of pronouncing those opinions, which 
were to affect the destiny and happiness of untold 
millions, retiring to the seclusion of his farm house 
and becoming the best of neighbors and the gentlest 
of men. The anecdotes that survive him all speak 
of the affection and reverence and the kindly per- 
sonal regard in which he was held. Age and the 
majesty of his position had not stilted him, but he 
would bring his matchless powers into controversy 
with the simplest and humblest of his kind in order 
that thereby he might enlighten them and sustain 
the truth. 

His habits of daily life were as unpretentious as 
those of Socrates when he argned at the Academy. 

I have endeavored to present to you my impres- 
sions of this man. In other histories, single char- 
acters as great as his stand out like solitary peaks 
that dominate the horizon, but Marshall was rather 
like one mountain elevated higher than others but 
buttressed and supported by them all. The great 
group that stood by him were only less imposing 
and massive than himself, and if his work shall stand 
through all the ages it is not alone because of its 
justness, but also because of its wisdom and adapt- 
ability to the men and the times with whom and in 
which he was an actor. 

The western front of the Capitol faces toward 
the city of Washington. It overlooks a broad val- 
ley to where, in the far distance and beyond the 
rolling Potomac, stretch the Virginian hills. In 
mid-distance rises the single shaft, without an orna- 
ment, majestic, commanding, representative, which 
commemorates the affection of his countrymen for 
Washington. In the near foreground and at the 
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feet of the slope down which pour the marble 
stairs, is seated in comparative obscurity, the statue 
of Marshall. The thoughtful eyes look out and 
upon the busy street, through the prepared forest 
and to the pleasing gardens beyond, where the 
wealth and taste of the nation have grouped the 
floral productions of the earth. Simple, strong, 
majestic, modest, it is a type of the character of 
the man to whom it was erected by the nation. 
His statue looks forward to the greater monument 
of his more illustrious friend and chief. His hand 
holds the Constitution of his country. His back is 
to the Capitol where his decisions were rendered. 

The magnificent halls and galleries contain no 
nobler figure, no firmer character, no grander per- 
sonality, than that which, in enduring bronze, sits 
silent through the eternal years, while by him rolls 
the great tide of representatives of the people 
gathered from far California and Oregon, from 
Texas and Florida and Maine, from New York and 
Illinois, each coming to urge the acceptance of his 
peculiar plan, and the consideration of the particu- 
lar wants of his people; and vet all subordinating 
and blending these plans in pursuance of the laws 
announced by those silent lips, and principles 
evolved by that great brain. While the republic 
shall endure, that figure shall sit at the base of the 
mount whereon the laws of this country are de- 
clared, their greatest interpreter, their wisest formu- 
lator, their serenest guardian. 

oa eee 


SLANDER. 


COURT OF APPEALS. 


FRANCENIA LANPHER, respondent, v. JACKSON 
CLARK, appellant. 

In an action for slander, where the complaint sets forth seve- 
ral distinct defamatory charges, the rule that the justifica- 
tion in the answer must be as broad as the charge, does 
not require that it shall be broad enough to embrace all 
the charges. The defendant may justify as to one of 
them, though he fail as to the others. 

In such an action the defendant, under a justification to a 
charge that the defendant kept a disorderty house, may 
show the general reputation of the house and of the in 
mates or persons who resorted to it, and any specific acts 
of lewdness, immorality or impropriety on the part of the 
plaintiff who kept it as furnishing a reasonable inference 
of the real character of the place. 


Appeal from a judgment of the General Term, 


Fourth Department, affirming a judgment for the 
plaintiff, entered upon the verdict of a jury. 


O’Brien, J. — The complaint in this action sets 
forth six separate and distinct defamatory charges 
involving crimes or acts of moral turpitude, which 
it is alleged that the defendant, at different times, 
published of and concerning the plaintiff. At the 
time of the speaking of the alleged slanderous 


words stated in the complaint the plaintiff was en- 





gaged in keeping a country hotel, and she avers 
that the defamatory charges were directed by the 
defendant, not only against her personally, but 
against her busiress, and the reputation of her 
hotel as well, 

One or more of the separate charges set forth in 
the complaint, as having been made and published 
by the defendant of and concerning the plaintiff, 
were that she kept a disorderly house and a place 
not fit for decent people. The defendant, in his 
answer, attempted to justify this charge in the fol- 
lowing language: ‘‘Said defendant, for a second 
and further answer and defense, alleges upon infor- 
mation and belief, and by way of mitigation alleges 
herein, that the known as the ‘ Lanpher 
House’ at Delta is and was kept and run as a disor 
derly house; that it was the place wherein immoral 


house 


persons for immoral purposes congregated, and 
where conspiracies were formed to injure this de- 
and it hotel that they 
started to carry out said conspiracies so formed; 
that said house, hotel and place, as defendant al- 


fendant, was from said 


leges upon information and belief to be, was a place 
where lewd and immoral people congregated, and 


that the plaintiff herself is a lewd, unchaste, bois- 
terous, immoral woman, and has conducted and run 
the hotel in an improper and disorderly manner; 
that upon the trial of this cause the defendant will 
give evidence of the facts and circumstances, as al- 
leged in the second count of this answer, by way of 
mitigation or justification of the things, allegations 
and charges made in said plaintiff’s complaint.” 

On the trial the defendant offered to prove vari- 
ous specific acts of lewdness, immoral and improper 
conduct on the part of the plaintiff in the hotel at 
or about the time of making the alleged defamatory 
The evidence was objected to by the 
plaintiff's counsel as incompetent, excluded by the 
This 


ruling was based upon the state of the pleadings at 


charges. 


court, and defendant's counsel excepted. 
the trial, the court holding that since the justifica- 
tion pleaded was not as broad as the charge, the 
defendant was entitled to prove in mitigation, only 
such specific acts of misconduct as had been spe- 
cially pleaded. The defendant did not attempt to 
justify the six separate defamatory charges alleged 
in the complaint. But the rule of pleading that 
the justification shall be as broad as the charge, 
does not mean that an answer in justification must 
be broad enough to embrace every slanderous charge 
stated in the complaint. When several separate and 
distinct things are charged, the defendant may 
justify as to one, though he fail as to the others. 
(Fero v. Rusecoe, 4 N. Y. 
121 N. Y. 461.) In this case the plaintiff had 
alleged that the defendant falsely and maliciously 


162; Holmes v. Jones, 


spoke and published of and concerning her person- 
ally, and of and concerning her place of business, 
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that she kept a disorderly house. It is true, ac- 
cording to the allegations of the complaint, that he 
also charged her with many other things, but the 
charge of keeping a disorderly house was distinct 
and separate from all the rest, and the defendant 
was entitled to justify that charge if he could, 
though he failed as to all the rest, When the de- 
famatory charge imputes to the plaintiff two or 
more separate and distinct offences, as larceny and 
perjury, the rule that the justification must be as 
broad as the charge, means that it shall be full and 
complete as to at least one of the charges separately 
and distinctly made and alleged. 

We think that the answer in this case was suffi- 
cient as a justification of the charge that the plain- 
tiff kept a disorderly house. It contains all the 
material facts which would be necessary to allege in 
an indictment for that offence under the present 
system of criminal pleading. 

The defendant had the right, therefore, to prove 
if he could that the house kept by the plaintiff was 
in fact a disorderly house, and on this branch of his 
case several modes of proof were open to him. He 
could show what the general reputation of the 
house was, and the general reputation of the in- 
mates or persons who resorted to the house, and 
any specific acts of lewdness on the part of the 
plaintiff who kept it, and had charge of it or such 
specific acts of immorality and impropriety on her 
part as to furnish a reasonable inference as to the 
real character of the place. 

In fine, the defendant, under his justification, 
could give any proof that would have been admis- 
sible upon an indictment against the plaintiff for 
keeping a disorderly house, and, therefore, specific 
acts of lewdness or immoralilty on the part of the 
mistress of the admissible. They 
tended to show that the house was in fact dis- 
orderly, and to that extent to support the defend- 
ant’s justification, 


house were 


Under section 536 of the Code of Civil Pro- 
cedure, a defendant in an action of this character 
may prove at the trial, or upon a reference or in- 
quiry to ascertain damages in case of default, any 
fact not amounting to a total defense, tending to 
mitigate or reduce the damages, if they are set 
forth in the answer, either with or without one 
or more defenses to the entire cause of action when 
a defense is interposed or without any statement in 
case of default. The learned trial judge held that 
the defendant’s answer was not sufficient to admit 
proof of specific acts in mitigation. In this respect 
we think the learned judge was correct. The error 
in the ruling consisted in assuming that the justifi- 
cation in order to be availoble to the defendant, 
must be broad enough to cover each and every dis- 
tinct charge contained in the complaint, whereas it 
was good if it covered any one of them. The de- 





fendant’s justification of the charge that the plain- 
tiff kept a disorderly house could be supported by 
proof of specific acts of misconduct on her part, 
and hence the ruling at the trial excluding such 
proof offered by the defendant, was erroneous. 

The judgment should be reversed and a new trial 
granted, costs to abide the event. 

Andrews, C. J., Bartlett and Haight, JJ., concur; 
Gray and Vann, JJ., not voting; Martin, J., not 
sitting. 


Hotes of Amevican Aecisions. 


CARRIER’S OF GOODS—FAILURE TO FURNISH CARS. 
—A railroad is not liable for failure to furnish cars 
to a coal company for shipment of such company’s 
coal, the railroad -having, by reason of a strike 
among the employees of all the other coal compa- 
nies in that district, been obliged to take its coal 
trains onto another division of the road, to haul 
coal to supply its engines. (Louisville & N. R. Co, 
v. Queen City Coal Co., [Ky.,] 35 S. W. Rep. 626.) 

CoNTRACT—RESTRAINT OF TRADE.—lIn the sale by 
one partner of his interest in the partnership busi- 
ness to the other partner, an agreement on the part 
of the former not to engage in a rival business in 
the locality so long as the other remains in such 
business, as part of the consideration of the sale, is 
not invalid as unreasonable. (O’Neal v. Hines, 
{Ind.,] 43 N. E. Rep. 946.) 

CoNVERSION— BAR TO ACTION. — The fact that 
property has been taken from a party who converted 
it under or by virtue of legal process, or in any 
manner, presents no defence to an action against 
him by the owner or person entitled to it, for its 
conversion, unless it further be shown that such 
owner or person entitled to the property has received 
it, or the proceeds of any sale which may have been 
made of it. (Coburn v. Watson, [Neb.,] 67 N. W. 
Rep. 171.) 

CORPORATIONS — STOCK SUBSCRIPTIONS — FRAUD. 
— That, at the time defendant promised to sub- 
scribe for stock in the plaintiff corporation, the 
person to whom he gave such promise intentionally 
concealed the fact that one of the objects of the 
corporation was to subscribe for stock in another 
corporation, does not entitle defendant to avoid his 
subsequent subscription on the organization of the 
corporation, when its charter authorized the sub- 
scription to the stock of other corporations, and it 
does not appear that any fraud was practiced by the 
officers of the corporation. (Oil City Land & Im- 
provement Co, v. Porter, |Ky.,] 355. W. Rep. 643.) 


Deceit —compLaAInt—A complaint stating a 
representation as to the width ofa street, made by 
defendant as an inducement to plaintiff to purchase ; 
that he believed and relied on it, and purchased the 
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land; that the representation was false; and that 
plaintiff suffered damages, states a cause of action 
for deceit. (Merrill v. Newton, [Mich.,] 67 N. W- 
Rep. 120. 

EJECTMENT —- WRONGFUL POSSESSION — DESCRIP- 
TION — Where a defendant, without permission, 
has inclosed a lot owned by plaintiff, though he 
does not claim ownership, and offers to remove the 
fence, but does not do so, an instruction that he is 
unlawfully in possession is justified. Where the 
construction of a written instrumeut is erroneously 
submitted to a jury, the error is without prejudice 
if it appears that they gave to it the correct con- 
struction. (Comfort v. Ballingal, {Mo.,] 35 S. W. 
Rep. 609. 

HOMESTEAD — RURAL HOMESTEAD — Where a 
rural homestead is brought within the corporate 
limits of a city against the owner’s objections, and 
the owner subsequently acquiesces and dedicates 
streets subdividing his land, he is entitled to claim 
only an urban homestead, as against a creditor whose 
judgment was docketed so as to become a lien on 
the land after the owner's acquiescence. (Wag- 
gener v. Haskell, [Tex.,] 35 S. W. Rep. 711. 

INSURANCE—CONVEYANCE OF PROPERTY. —T hough 
a policy has become void by conveyance of the in- 
sured property, it becomes valid on the company’s 
giving consent to the transfer of the policy to a re- 
mote grantee of insured, though it merely had 
knowledge that title had vested in such grantee, 
and did not have knowledge of the intermediate 
conveyances; and it is immaterial that the consent 
is in terms to the transfer of insured’s interest in 
the policy. (North British and Mercantile Ins. Co. 
v. Gunter [Tex.], 35 5. W. Rep. 715.) 


INSURANCE — WARRANTY — WATCHMAN CLAUSE.— 
That an employe of insured, who worked about the 
insured buildings during the day, and slept at night 
in a house about 350 yards distant therefrom, visited 
the building several times during the night, is not 
a compliance with a warranty in the policy that a 
watchman should be kept on duty ‘* constantly day 
and night in and immediately about” the insured 
buildings. (McKenzie v. Scottish Union and Na- 
tional Ins. Co. [Cal.], 44 Pac. Rep. 922.) 


JUDGMENT — RES JUDICATA -— EQUITABLE JURIS- 
picrion.— Where, in an action in the federal court, 
the presiding judge directed a verdict for defend- 
ant on the ground that the contract between the 
parties, out of which plaintiff's claim arose, was 
written, and was not the oral contract declared on, 
and subsequently entered an order that the judg- 
ment should be without prejudice to a future ac- 
tion by plaintiff to enforce his claim, the judgment 
will not bar a new action by plaintiff, based on the 
written contract. (Condon v. Knoxville, C. G. & 
L. R. Co, [Tenn.], 35 8. W. Rep. 781.) 





Hotes of English Cases. 


ConTRACT — BREACH.— A farm was let on a lease 
for aterm of years ata fixed rent, and the addi- 
tional rent of three pounds sterling per ton by way 
of penalty for every ton of hay or straw which 
should be sold off the premises during the last twelve 
mouths of the tenancy; and the lessee covenanted 
that during the last twelve of the term he 
would not sell or carry away any hay or straw 
which should grow on the demised premises, but 
would consume the same upon the said premises. 
There was a difference of about five shillings per 
ton between the manurial value of the hay and that 
of the straw. 

Held, that, as there was a substantial difference 
between the damages arising on the two events, 
the agreed sum of three pounds per ton was a pen- 
alty and not liquidated damages, (Ct. of App.; 
Wilison and another v. Love et al.; 74 L. T. Rep. 
580.) 

SHIPPING — CHARTER PARTY. 
provided that a vessel was to call for orders to dis- 
charge at a ‘‘ safe port,” and that the discharge was 


A charter-party 


“according to the customs of the port 
of discharge,” and “to be all at one port,” and 
“in a dock in which the vessel can at once safely 
enter and lie afloat at all times.” Uuder the terms 
of this charter-party, a vessel with a grain cargo 
was ordered by the charterers to Gloucester. The 
master proceeded to that place, but on arriving at 
Sharpness, which is within the port of Gloucester, 
for certain purposes, he found that the vessel drew 
too much water to proceed up the canal to Glou- 
cester with his whole cargo on board, and that he 
would have to discharge nearly one-half of his 


to be given 


, 


cargo to enable him to proceed up to Gloucester. 
Ile refused to lighten and go up to Gloucester with 
the remainder of his cargo, but delivered the whole 
cargo at Sharpness. In an action by the consignees 
against the shipowners for not proceeding up to 
Gloucester and there delivering the cargo as ordered : 

Held, that a “safe port” means a port to which a 
vessel can safely get with all her cargo on board ; 
and that, as the vessel with all her cargo on board 
could not get up to Gloucester, Gloucester was not 
a “safe port” within the charter-party, and that 
the master was justified in delivering the whole of 
the cargo at Sharpness. 

Held, also, that evidence of a custom that vessels 
with grain cargoes which were of too heavy a bur- 
then to go up the canal at Gloucester, should lighten 
at Sharpness and then go up with the remainder of 
the cargo to Gloucester basin, was not admissible 
against the express words of the charter-party that 
the vessel was to be ordered to a safe port. (Q. B. 
Div.; Reynolds & Co, v. Tomlinson & Co., 74 L. T. 
Rep. 591.) 
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E must ask indulgence for quoting from 

The Nation a most interesting article on 

the subject of the arbitration correspondence 
which more clearly expresses the present situa- 
tion than any we have yet read. It is as follows: 
A cynical old diplomat said lately, apro- 
pos of the talk about the Triple Alliance, 
that an international alliance was like a 
woman’s virtue — the less discussed, the better 
for it. Whether true or not, in that applica- 
tion, this cannot be said of projects for inter- 
national arbitration. They gain by every de- 
bate. Being in their essence an appeal to rea- 
son and morality, every interchange of opinion, 
every ray of light struck out in discussion, 
must show their desirability and contribute to 
their furtherance. If anybody doubts this, the 
correspondence between Lord Salisbury and 
Secretary Olney, just published, should be 
enough to convince him. - 
The correspondence is substantially a report 
of progress. No definite agreement had been 
reached at the last date given, but the exchange 
of notes and comparison of views really show a 
marked gain over the condition of affairs last 
December. A conciliatory tone, and a will- 
ingness to make concessions, characterize the 
letters of both Premier and Secretary. Each 
retreats perceptibly from the extreme posi- 
tion of last July and December. Lord Salis- 
bury thinks much better of arbitration than 
he did then, is frankly mindful of the pressure 
of public opinion in Great Britain making that 
way, and is now ready and even anxious for a 
general treaty of arbitration between England 
and the United States, and specifically for a 
reference of the Venezuela dispute to arbitra- 
tion.. Mr. Olney, on his part, steps gracefully off 
his high horse of December 17, last. Then he 
affirmed that there was but one “course to be 
pursued” —namely, to draw “the true di- 
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visional line ” ourselves, and “ resist, by every 
means in our power,” any attempt of Great 
Britain to ignore that line. Now he cheerfully 
admits that ‘a genuine arbitration, issuing in 
an award, and finally disposing of the contro- 
versy, would be entirely consistent with that 
position (7. ¢., the war message), and will be 
cordially welcomed by this government.”’ 

In general, we are bound to say, Mr. Olney 
appears to great advantage in this correspon- 
dence. He keeps his eye more steadily on the 
point at issue than Lord Salisbury, and argues 
the question of method and detail with greater 
keenness. It seems hard for Salisbury to for- 
get the gaudium certaminis. Arbitration is a 
fine subject for prolonged and leisurely discus- 
sion. All sorts of abstract and far-away objec- 
tions occur to him, and these he delights to 
present, and ask how his opponent is going to 
answer them. He writes about a treaty with 
the United States, but his eye is all the while 
wandering to France and Germany and China, 
and he keeps asking himself how on earth such 
an arrangement could be made to work with 
As Mr. Brice has pointed out 
in his English interview on the subject, the re- 
mote and speculative difficulties of arbitration 
have too much weight in Lord Salisbury’s 
mind. Mr. Olney, on the other hand, is direct 
and practical. What have European alliances 
and enmities to do, he asks, with a treaty be- 
tween our two countries? As for possible and 
distant embarrassments of arbitration, why 
should practical statesmen go on shying at 
them, when there are unquestioned advantages, 
immediate and great, to be reaped by coming 
to speedy agreement? 


those countries. 


Not only in this swifter coming to the real 
point, and impatience with mere refinements 
does Mr. Olney show himself the warmer 
champion of arbitration, but, also, we think it 
evident in the discussion of the machinery of 
arbitration. Salisbury’s tentative proposals for 
a general treaty, provide for the appointment 
of permanent arbitrators, and an umpire to 
settle points as to which they may be equally 
divided, and also make a classification of con- 
troversies into arbitrable and non-arbitrable. 
In the former class he puts, it must be con- 
fessed, only the minor causes of international 
friction — complaints against officials; pecun- 
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iary claims and indemnities less than $500,000; 
questions of diplomatic privilege; rights of 
fishery, access, etc. We think Mr. Olney jus- 
tified in replying that any of these questions 
could easily be settled by existing diplomatic 
methods, and that it is inconceivable that any 
of them could lead to war. Questions relating 
to territory, continues Lord Salisbury, sover- 
eignty, jurisdiction, or claims amounting to 
more than $500,000, may indeed be arbitrated. 
but either power may, within three months, ap- 
peal from an adverse decision to a tribunal 
composed of six Supreme Court judges, three 
from either country; and unless they confirm 
the award by a vote of five to one, it shall not 
stand. 
special article, of refusal by either power to 
submit to arbitration any difference whatever, 
that, in its judgment, “ materially affects its 
honor or the integrity of its territory.” Secre- 


Moreover, the right is reserved. by a 


tary Olney’s criticism of this proposed scheme 
is cogent and destructive. Who is to say what 
difference may be judged to affect the * na- 
tional honor?” Under that clause, any and 
every arbitration could be refused. Then the 
‘provision of a tribunal of appeal would both 
needlessly prolong the process, and render its 
first stage ridiculous. With the award appeal- 
able in any event, “ the original tribunal might 
as well be dispensed with, since each party will 
be sure to make its real contest before the ap- 


pellate tribunal alone.” 


Lord Salisbury fears that the nations would 
not submit to an adverse decision by a single 
vote, and that necessarily a foreigner’s. But 
Mr. Olney maintains that if an award and 
settlement are to be reached at all, they 
must come in some such way, whereas, by 
the scheme proposed, it would be almost 
certain that no award at all could stand before 
the appellate tribunal. One judge out of three 
might vote against the contention of his own 
country, but hardly two, as would be necessary. 
What Secretary Olney argues for is a tribunal 
that will make decisions, not go through merely 
“an uncommonly ceremonious and elaborate 
investigation;” an award that will be final, and 
a submission of all controversies, except such 
as may, by solemn vote of a parliament or 
congress, be declared in advance of a nature 
not to be arbitrated. 





Lord Salisbury’s specific propositions for the 
arbitration of the Venezuela dispute mark a 
great advance over his position of last Novem- 
ber. He suggests a commission of two Eng- 
lish and two American subjects, to examine 
and report on the historical facts; their report, 
in case of failure of the governments of Great 
Britain and Venezuela to act upon it, to be re- 
ferred to a new tribunal of three who shall 
draw the boundary line, their decision being 
binding, “provided always,’’ and here comes 
the mischievous qualification, that “such line 
shall not include as territory of Venezuela any 
territory which was dona fide occupied by sub- 
jects of Great Britain on the tst of January, 
1887.” ‘This is, practically to withhold from ar- 
bitration a good part of the whole controversy. 
Mr. Olney objects that the commission of four 
would be very likely to divide two and two, 
and so run into a deadlock at the very begin- 
ning. He also objects to the reservation of the 
territory occupied dona fide. Who is to deter- 
mine the dona fides? Why not refer that ques- 
tion to the commission along with the other 
facts? Why not, in short, refer the whole case 
to arbitration, and effectually protect the set- 
tlers by a specific clause? Mr. Olney offers the 
following, which really seems all that would be 
required: 

“ Provided, however, that, in fixing such line, 
if territory of one party be found in the occu- 
pation of the subjects or citizens of the other 
party, such weight and effect shall be given to 
such occupation as reason, justice, the rules of 
international law and the equities of the par- 
ticular case may appear to require.” 

The last letter published was of date June 22, 
and we are glad to credit the report that since 
then negotiations have proceeded much more 
rapidly, and that the actual formulation of a 
treaty is now proceeding. With public opinion 
in both countries ripe and urgent for it, it will 
be a disgrace to the public men in charge of the 
affair if they do not improve the situation to 
make this great and beneficent experiment in 
the interest of international peace.” 


The Supreme Court of Wisconsin, in the mat- 
ter of Bormann v. City of Milwaukee, 67 N. W. 
Rep. 924, have decided a very important ques- 
tion in regard to the liability of the owner of 


animals for injury. The case was brought by 
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the plaintiff against the city for injuries inflicted 
by animals kept by the defendant in a public 
park while he was an employe working therein. 
The court, in the opinion, holds partly as fol- 
lows : 

In the absence of any statute to the con- 
trary, and in the case of domestic animals 
rightfully in the place where the mischief was 
done, this and other courts have frequently 
held that the owner cannot be held liable for 
injuries inflicted by them, unless the plaintiff 
alleges and proves that prior to the injury the 
defendant had notice of their vicious propensi- 
ties. (Dearth v. Baker, 22 Wis. 73; Kertschacke 
v. Ludwig, 28 Wis. 430; Slinger v. Henneman, 
38 Wis. 504; Chunot v. Larson, 43 Wis. 536; 
Durrell v. Johnson [Neb.], 48 N. W. 890; 
Van Leuven v. Lyke, 1 N. Y. 515; Decker v. 
Gammon, 44 Me. 322; Earl v. Van Alstine, 8 
Barb. 630; Brice v. Bauer, 108 N. Y. 428; 15 
N. E. 695; Tillett v. Ward, ro Q. B. Div. 17; 
Sanders v. Teape, 51 L. T. 263.) Such do- 
mestic animals have been held to include horses, 
oxen, cows, sheep, swine, dogs, and even bees. 
(Id.) The complaint in the case at bar is 
drawn on the same theory, and alleges that at 
and before the injury the defendant and its offi- 
cers and agents were informed and had knowl- 
edge of the vicious and dangerous propensities 
of such animals. But in the case of lions, tigers, 
bears, elephants, monkeys, or any other wild 
and ferocious animals, the owner, as well as 
others, is conclusively presumed to know that 
they are vicious, and liable to do mischief, un- 
less properly confined. This is apparent from 
numerous references in the cases already cited. 
(Little v. City of Madison, 42 Wis. 643; Id., 
49 Wis. 605; 6 N. W. 249; Scribner v. Kelley, 
38 Barb. 14; May v. Burdett, 9 Q. B. 101; g 
Adol. & E. [N. S.] 101; Filburn v. Aquarium 
Co., 25 Q. B. Div. 258.) Thus the law recog- 
nizes two distinct classes of animals, and the 
only difficulty is in determining whether certain 
animals belong to the one class or the other. 
As stated by Lord Esher, M. R., in the case 
last cited : “ There can be no dispute that there 
are some animals that every one must recog- 
nize as not being dangerous on account of their 
nature. Whether they are fere nature so far 
as rights of property are concerned is not the 
question. They certainly are not so in the 
sense that they are dangerous.” In the same 





case, Bowen, L. J., said: “If, from the experi- 
ence of mankind, a particular class of animals 
is dangerous, though individuals may be 
tamed, a person who keeps one of the class 
takes the risk of any damage it may do. 
If, on the other hand, the animal kept be- 
longs to a class which, according to the ex- 
perience of mankind, is not dangerous, and 
not likely to do mischief, and if the class is 
dealt with by mankind on that footing, a per- 
son may safely keep such an animal unless 
he knows that the particular animal that he 
keeps is likely to do mischief.”” The question 
occurs, what.is such experience of men as to 
deer and elks? As we look into the standard 
works we find that they belong to the same 
family, although elks are the larger; that elks, 
as well as deer, are naturally shy and timorous, 
fleeing at the sight of men, but easily domesti- 
cated; that such timidity, however, foresakes 
the male at certain seasons of the year, and 
then they are liable to attack each other, or 
whatever animal comes in their way. (7 Enc. 
Brit. 24; 5 Am. Cyc. 756.) Certainly it was 
not unlawful for the defendant, following the 
example of other metropolitan cities, to keep 
and maintain such animals in a proper inclo- 
sure. (Scribner v. Kelley, 38 Barb. 14.) We 
find a somewhat similar case to the one at bar 
in the Supreme Court of the United States. 
(Spring Co v. Edgar, 99 U.S. 645.) In that 
case the deer were permitted to roam in an 
open park, accessible to visitors. The plaintiff 
was lawfully in the park at the time she was 
attacked by one of the bucks and severely in- 
jured. It was made to appear in that case that 
the male deer, at that particular season of the 
year, was a dangerous animal. A verdict in 
favor of the injured lady in that case was sus- 
tained. Mr. Justice Clifford, speaking for the 
court, among other things, said: “ Animals 
fere nature, as a class, are known to be mis- 
chievous; and the rule is well settled that 
whoever undertakes to keep such an animal in 
places of public resort is or may be lable for 
the injuries inflicted by it on a party who is 
not guilty of negligence, and is otherwise 
without fault.” In another connection he said, 
in effect, that “in actions for injuries by such 
beasts it is not necessary to allege that the 
owner knew them to be mischievous, for he is’ 
presumed to have such knowledge, from which 
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it follows that he is guilty of negligence in per- 
mitting the same to be at large.’’ As indicated, 
in the case at bar the defendant kept and main- 
tained the animals in an inclosure, and it ap- 
pears that the plaintiff was employed by the 
defendant to work inside of such inclosure, 
presumably in taking care of the park or the 
animals in the park. The plaintiff, therefore, 
as well as the defendant and its officers and 
agents, must conclusively be presumed to know 
the habits and propensities of such animals. 
With such knowledge, or presumed knowledge, 
he voluntarily entered upon the service. There 
is nothing to indicate that he did not know as 
much about the habits and propensities of the 
animals as the officers and agents of the defend- 
ant, nor that he was induced to enter such ser- 
vice by any misrepresentation or statement on 
the part of the defendant. ‘The rule is familiar 
that a servant assumes the ordinary risks inci- 
dent to the business in which he engages. ‘This 
is not the case of domestic animals presumably 
harmless, but which the owner knows to be 
vicious and the injured person does not; and 
hence the rule invoked, that a plaintiff in plead- 
ing is not required to negative his own con- 
tributory negligence, is not applicable. 

It will be interesting to note the decision of 
the Supreme Court of Wisconsin in Wyman v. 
Kimberly-Clark Company, 67 N. W. Rep. 932, 
in which it is held that the right of a receiver 
appointed by the court of one State, to sue as 
such in another State, rests upon the law of 
comity and may be prohibited entirely or al- 
lowed only upon such conditions as the Legis- 
lature may prescribe. We appreciate that this 
general principle has been laid down repeatedly 
by the courts of the various States, but the 
present decision has slightly different features 
from most of the cases which have preceded it. 
The opinion of the court, on this subject, was 
as follows: 

“Tt is well settled that, by the law of comity 
between the several States, a corporation 
created by one sovereignty is permitted to make 
contracts in another, and to sue in its courts, 
but upon such terms and conditions as such 
other sovereignty shall prescribe; and it may 
be excluded from suing in its courts when it is 
considered contrary to its policy or prejudicial 
to its interests. (Bank of Augusta v. Earle, 13 








Pet. 520, 588, 589; Paul v. Virginia, 8 Wall. 
180, 181; State v. Doyle, 40 Wis. 197, 198; 
State v. Mutual Accident Ass’n, 67 Wis. 629, 
630, 31 N. W. 229; Philadelphia Fire Ass’n v. 
People of New York, 119 U. S. 117, 118, 7 Sup. 
Ct. 108; State v. Root, 83 Wis. 680, 54 N. W, 
33; Larson v. Aultman & Taylor Co., 86 Wis. 
284, 56 N. W. 915.) The whole matter is one 
of public policy, and resting in the discretion 
of the State, and it may impose such terms and 
conditions as it sees fit. The same principle 
and right of exclusion from the privilege of su- 
ing in the courts of the State is applicable in 
the case of a receiver or other representative of 
the corporation. Indeed, the right of any re- 
ceiver appointed by the court of another State 
to sue as such in our courts, rests upon the 
principles of interstate comity, and may be al- 
lowed only upon such conditions, or prohibited 
entirely, as the legislative authority of the State 
may deem most conducive to the interests and 
welfare of the people of State. (Gilman v. 
Ketcham, 84 Wis. 60, 54 N. W. 395; Parker v. 
Mill Co., gt Wis. 174, 64 N. W. 751; Swing v. 
Lumber Co., 91 Wis. 517, 65 N. W. 174.) For 
these reasons, it is not necessary to consider 
whether the act in question would be valid or 
operative technically as a statute of limitations 
or not; for we think it closes the courts of this 
State against claims, such as the plaintiff has 
brought before the court, and that the defend- 
ant’s demurrer was rightly sustained.” 


An interesting case on the subject of accident 
insurance has recently been decided by the 
Court of Appeals of Kentucky, in American 
Accident Company v. Carson, 36 S. W. Rep. 
169. The decision was to the effect that a per- 
son who is unexpectedly shot by another with- 
out cause or provocation, is injured by “ exter- 
nal, violent and accidental means,” within a 
policy insuring against such injuries; and that 
where a policy insures against death or injury 
by external, violent and accidental means, a 
provision that it shall not cover intentional 
“injuries ” inflicted by the insured or any other 
person refers only to non-fatal injuries. The 
court further held that under a policy provid- 
ing that if the insured is injured or killed in 
any occupation that is classed by the company 
as more hazardous than that recited in the ap- 
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plication, the beneficiary shall be entitled only 
toa reduced sum, a beneficiary who sues for the 
entire amount of the policy must allege and 
prove that the insured was not killed in a more 
hazardous occupation. The court said, in 
part : 

First, were the “ means ” producing the death 
of the insured “external, violent and acci- 
dental?” and second, was the death of the 
insured “an intentional injury inflicted by 
another,” within the meaning of the policy? 
On the first point little need be said. While 
our preconceived notions of the term “ acci- 
dent ” would hardly lead us to speak of the in- 
tentional killing of a person as an accidental 
killing, yet no doubt can now remain, in view 
of the precedents established by all the courts, 
that the word “intentional” refers alone to the 
person inflicting the injury, and if, as to the 
person injured, the injury was unforseen, unex- 
pected, not brought about through his agency 
designedly, or was without his foresight, or was 
a casualty or mishap not intended to befall 
him, then the occurrence was accidental and the 
injury one inflicted by accidental means, within 
the meaning of such policies. Thus, when one 
was waylaid and assassinated for the purpose 
of robbery, his death was held to have been 
caused through “external, violent and acci- 
dental means.” (Hutchcraft’s Ex’r v. Insurance 
Co., 87 Ky. 300; 8 S. W. 570.) So death by 
hanging, at the hands of a mob, was held to be 
an accident, within the meaning of a policy 
against injuries through “external, violent and 
accidental means.” (Casualty Co. v. Johnson 
[ Miss. ], 30 Lawy. Rep. Ann. 206; 17 South. 2 ) 
So the death of a person who is shot by one 
whom he is trying to eject by force from an 
hotel office is a death by accident, and “ not a 
risk voluntarily assumed, when he makes the 
attempt without knowing that the other person 
is armed.” (Lovelace v. Association, 126 Mo. 
104; 28 S. W. 877; see also, numerous authori- 
ties to the same effect in notes to case last 
citedin 30 Rep. Ann. 207; 17 
South. 2.) 

In the Hutchcraft case, however, and in 
others cited, a recovery was denied because, 
while the killings were accidental, within the 
meaning of the words “external, violent and 
accidental,” as used on the face of the policy, 
yet certain conditions or provisos protected the 


Lawy. 





company against loss where ‘“‘ the death or in- 
jury may have been caused by intentional in- 
juries inflicted by the insured or any other per- 
son.” And aconsideration of this feature brings 
us to the second question presented by the de- 
murrer. In the cases to which our attention 
has been called, involving accident policies in 
many different companies, it is noticeable in all 
that the form of the usual protecting proviso 
against loss from “intentional injuries ” is some- 
what different from the corresponding clause in 
The clause in the Hutch- 
Travelers’ 


the policy before us. 
craft case against the Insurance 
Company well illustrates this. It is as follows: 
“ And no claim shall be made‘under this ticket 
when the death or injury may have been caused 
* * * by intentional injuries inflicted by the 


This is not 


insured or any other person.” 


merely protection against injuries so inflicted, 
but against death as well. In express terms, 
that policy excepts death from intentional in- 
juries inflicted by any other person, and does 
not content itself with providing merely that no 
claim shall be made when the injuries may have 
been intentionally inflicted. ‘The language is 
“death or injury,” and the policy protects 
against either death or injury when caused by 
intentional injuries inflicted by the insured or 
Jn the present case, as we 
have seen, the policy is not to extend to or cover 
intentional injuries inflicted by the insured or 
any other person. Here we find a difference 
between the policy under consideration and all 
others we have examined. The words “death 
or injury” are used in all of them, and indeed 
in this policy we find those words separated for 
the first time in the clause under discussion. 
We find it provided in the preceding clause that 
“this policy does not cover accidental injuries 
or death resulting from hernia,” &c.; and im- 
mediately succeeding the clause in dispute the 
language is, “ or injury or death happening while 
We notice, too, 


any other person. 


the insured is insane,” &c. 
that the policy is not to cover injuries, whether 
fatal or otherwise, of which there are no visible 
marks upon the body. And it appears well 
settled that this exception, without the words 
“fatal or otherwise,’’ has reference only to cases 
of bodily injury which do not result fatally; 
that is, the word “injury” is used in its usual 
sense, as implying a hurt not resulting in death. 
(McGlinchey v. Casualty Co., 80 Me. 251, 14 
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Atl. 13.) The words “ injury or death,” and “ in- 
jured or killed,” are used in the policy some 
eight times or more, and seemingly in sharp 
contrast, and the significant omission of the 
word “death” in this particular clause requires 
us to hold that the exception referred only to 
non-fatal injuries intentionally inflicted by the 
insured or any other person. We conclude, 
therefore, that the petition stated a good cause 
of action, so far as the points discussed are con- 
cerned. 

It is insisted, however, that as the plaintiff 
sued for the full principal sum of $5,000, he 
ought to have negatived the conditions stated in 
tne face of the policy, under which, if they 
existed, that sum must have been reduced, and 
the policy scaled. The insured agreed that, if 
he was killed in any occupation or exposure 
classed by the company as more hazardous than 
that of druggist, his beneficiary was to get only 
the reduced sum; and it seems evident that his 
beneficiary must allege, if he can truthfully do 
so, that the insured was not so killed, else the 
court could not render judgment for the sum to 
which the policy, under its terms, entitled him. 
The policy was made part of the petition, and 
forms the basis of the action. The claimant 
must bring himself within its terms and condi- 
tions as stated on its very face. It cannot be 
said that this should come from his adversary. 
Whether the insured was engaged at the time 
of his death in a more hazardous occupation or 
exposure than that of a druggist was peculiarly 
within the knowledge of the insured and his 
beneficiary, who must be held to a general 
knowledge of the divisions and classifications of 
risks, and to have acted intelligently in accept- 
ing insurance in division A. 


The Kentucky Court of Appeals held, in the 
recent case of Johnson v. Owensboro, etc., 
Railway Company, that in an action against a 
railroad company to recover damages for injury 
to plaintiff’s property resulting from the con- 
struction of defendant’s road in front of her lot, 
and the throwing up an embankment there for 
the roadbed, where it appeared that the ground 
on which that part of defendant’s road was 
located was at the time the road was constructed 
outside the city limits, although intended as an 
extension of one of thestreets of the city, the 











fact that it was afterward brought within the 
city limits did not give to the city council 
the right to compel the railway company to re- 
move its tracks from that part of the street 
which was outside the city limits at the time the 
road was constructed, as the right to maintain 
the road there had vested in the company be- 
fore the extension of the city limits, and the 
right was not derived, either directly or in- 
directly, from the city or its government. and 
this was true although the company had failed 
to comply with the terms upon which it was 
permitted to use that part of the street inside 
the city limits at the time the road was con- 
structed ; that, therefore, the question of limi- 
tation was not affected by ordinances of the 
city requiring the removal of the tracksin front 
of plaintiff's property ; that an allegation in the 
answer that twenty-two years had elapsed from 
the making of the embankment before the 
commencement of the action was sufficient 
foundation for the plea of limitation, without a 
statement of the date or time when it was made, 
it being reasonably clear that the making of the 
embankment in front of plaintiffs lot was co- 
incident with, if not prior to, her ownership of 
it, and that the right of action, if any, accrued 
when the embankment and roadbed were con- 
structed in front of plaintiff's lot, if she owned 
it then, and the action was barred in five years 
after that time. 


A very curious lawsuit is now being tried in 
the Supreme Court of Cape Colony that will 
bring the memory of Dr. Jameson’s “ famous” 
The 


troops of the Charter Company, you will recall, 


Transvaal escapade into fresh notice. 


| surrendered at Doornkop after one of the men 


had hoisted a white flag, which he improvised 
out of an apron then being worn by a servant 
girl in the employ of Mr. Bruik, a farmer resid- 
jng there. Mr. Bruik has now arrived at Cape 
Town, intent upon suing the Chartered Com- 
pany, as self-appointed guardian, for damages 
for assault upon the girl’s person, and for the 
value of the apron, which has never been re- 
turned nor paid for. He should succeed in his 
action, although he will not be able to quote a 
precedent, despite the saying, “ there is nothing 
new under the sun.” 
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LIFE AND CHARACTER OF HON. ALLEN 
G. THURMAN. 


[Address of Hon. Geo. K. Nash before the Ohio State Bar 
Association. | 


N the closing month of last year, at his beautiful 
and peaceful home in Columbus, Ohio, the sun 

of life of an old man, more than eighty years of age, 
He had belonged to our profession. 
He had been a judge of the Supreme Court of our 
State. For twelve years he had served this com- 
monwealth and his fellow citizens everywhere in 
the senate of the United States. Seven years be- 
fore his death five and one-half millions of electors 


went down, 


of this great nation had esteemed him so highly 
that he was their choice for the second office in the 
Above all, he died with the universal re- 
spect and esteem of his countrymen, and a sincere 
love of all who had the honor of knowing him. 


republic. 


The people of the entire country were mourners at 
his bier, but the most sincere of them all were his 
neighbors, the most of them without station or 
fame, among whom he had lived for many years, 
and before whom his life had been an open book. 

The career of this man challenges our attention. 

From whence did hecome? What did he accom- 
plish ? What were his characteristics ? 

He was the product of our sturdy pioneer life 
and of our American civilization. Allen G. Thur- 
man was born November 13, 1813, in Lynchburg, 
Virginia. His father minister of the 
Methodist Church. His mother was a daughter of 
Col. Nathaniel Allen, a nephew and an adopted son 


was a 


of Joseph Hewes, one of the signers of the Decla- 
ration of Independence, The family were poor 
from the fact that one of Allen’s grandfathers, im- 
bued with the spirit of freedom and humanity, had 
liberated his slaves. Wheu he was but six years of 
age his parents crossed the James river, wandered 
over the mountains which separated civilization 
from the then unknown west, and founded their 
home Chillicothe, Ohio. Young Thurman’s 
boyhood days were not filled with hours of ease 
and pleasure. His facilities for an education were 
only such as were afforded by the new, struggling 
pioneer city, whose ucademy was his alma mater. 
Fortunately his mother was a woman of much 
character, of studious habits, had received a liberal 
education, and for her son had such love that after 
discharging the onerous duties of the household, 
she devoted many weary hours in directing his 
culture and education. After this son had become 
famed for his learning and ability, he paid this 
tribute to that faithful woman: ‘I owe more to 
my mother than to any other instructor in the 
world.” 


Some of Thurman’s associates in the Chillicothe 


in 


Academy seemed to be more fortunate than he. From 
its doors they departed to secure collegiate educa- 
tions, while he was left behind to receive such edu- 
cation as he could by hard work, from well selected 
hooks, under the directing mind of his mother. It 
is related that when his companions mounted the 
stage and went away to college. he was seized 
almost with despair. ‘The youth sought the old 
Presbyterian burying ground, and throwing himself 
upon an old fashioned flat tombstone, wept. The 
good sense which ever characterized his life, soon 
brought the thought that his tears were idle and 
He told his sorrows to a friend who chanced 
to be wandering among the graves, and closed the 
recital with the determined remark: “If my 
school fellows come home and have learned more 
than I have, they must work for it.” In the acqui- 
sition of solid learning, his academy fellows never 
got in advance of him. He studied, not only long 
after they had graduated, but during his entire 
life. 
true 


vain. 


To his mother, young Thurman was ever a 
and dutiful son. A goodly portion of his 
earnings for many years after he became a member 
of the bar, was devoted to her support, and to that 
of his sisters. 

From what he owed his mother, it is easy to pass 
to the influence which another good woman exer- 
cised over his life. When more than thirty years 
old, he was married to Mary Dun, the daughter of 
a well-known Kentucky family A better and more 
benevolent woman never lived. Whenever sorrow 
cast its shadow upon the door of a neighbor, her 
kind sympathy was soon present to assist in binding 
up the bleeding hearts and alleviating the pain. 
She was a model wife and mother, and to the last 
day of her life, her chief pleasure was to care for 
the welfare and happiness of her husband. In their 
old age, the conduct of Judge and Mrs, Thurman 
towards each other, was like that of lovers, whose 
affection had broadened and strengthened as the 
years rolled on, Mrs. Thurman always addressed 
her husband as ‘‘Allen,” and Judge Thurman never 
referred to his wife by any other name than ‘‘Mary,”’ 
and this beautiful name never sounded half so sweet 
as it did when it fell from his lips, with such pathos 
and affection. 

God only knows how much Judge Thurman and 
his country owe to these two good women. One 
watched over his cradle and guided the early years 
of his life. The other shared in his sorrows, his 
disappointments and his great honors. When old 
age came, she was spared until nearly the close. 
When she passed away, and he was left almost alone 
in his hbrary, and with the books he loved so well, 
her sweet memory was ever present to cheer the 
lonely old man. By this last remark, I do not wish 





to be misunderstood. To the end, Judge Thurman 





72 


THE ALBANY LAW JOURNAL. 

















by his grandchildren. Their very great affection 
suggested many things by which they gave him 
very great happiness, and of them all he was very 
fond. 

When Thurman first reached Chillicothe, and for 
many years thereafter, the little town had many 
distinguished citizens, who must have attracted the 
attention and admiration of the boy and young man. 

There was Edward Tiffin, a native of Virginia, 
who manumitted his slaves and came to Ohio in 
1796. He was our first governor, serving from 1803 
until 1807. Afterwards he became a senator of the 
United States and died in 1829. Governor Tiffin 
was very popular on account of genial temperament, 
high professional and general culture, and above 
all, high moral purpose and character. In a letter 
to Governor St. Clair, General Washington spoke 
of ‘Dr. Tiffin’s fairness of character in private and 
public life, together with knowledge of law, result- 
ing from close application for a considerable time.” 

There was also another Virginian, Thomas Worth- 
ington, who brought his slaves with him to Ohio, 
and here gave them their freedom. He was one of 
the first senators in congress from the new State, 
and then became one of Ohio’s governors. It is 


said of him that he was ‘‘a man of ardent tempera- 
ment, of energy of mind, of correct habits of life,” 
and that ‘‘he soon became distinguished both in 


business and in political stations.” He was one of 
the friends of all the liberal and wise measures of 
policy, which were the foundation of Ohio’s great 
prosperity. He died in 1827. 

Again, there was General Duncan McArthur, a 
native of New York, an energetic and daring 
soldier, who did efticient service during the war of 
1812, in leading the pioneers in their efforts to pro- 
tect the frontiers from the attacks of the British, 
and their savage allies. He became a governor of 
this State in 1830. 

With Tiffin and Worthington from Virginia, 
there came another remarkable man, Robert Lucas, 
who settled in a county adjoining Ross. He was 
the son of a soldier of the revolutionary war. In 
the war of 1812 he reached the rank of lieutenant- 
colonel in the U. S. army, which position he re- 
signed that he might take command of a brigade of 
Ohio militia, and he did considerable service at 
Fort Meigs and Lower Sandusky. In 1832 he was 
chairman of the convention which nominated An- 
drew Jackson for president. In the same year he 
was elected governor of Ohio, and young Thurman 
served as his private secretary. 

It does not require a heavy draft upon imagina- 
tion to enable us to believe that the example, the 
lives and success of these men did much to inspire 
the ambition of Thurman, and cause him to endure 


was surrounded by his son and his good wife, and 





the labor necessary for the development of the 
man, whom all our countrymen admired and hon- 
ored in his mature years. After all, it is probable, 
that the circumstances which surrounded his boy- 
hood and young manhood, constituted the best pos- 
sible school for the development of his sturdy and 
high virtues. 

It is somewhat remarkable. considering the ad- 
verse circumstances which surrounded Mr. Thur- 
man, that he was prepared for aud was admitted to 
the bar when he was not yet twenty-two years of 
age. His study of the law was pursued for a time 
with his uncle, William Allen, afterward a senator 
of the United States and a governor of Ohio, and 
later with Noah H. Swayne, who then resided in 
Columbus, but afterwards became a justice of the 
Supreme Court of the United States. He continued 
to practice law in Chillicothe until 1851, when he 
was elected as a judge of the Supreme Court of 
Ohio under the new constitution of the State. 
During these years he was very successful, and was 
employed in almost every litigated case in Ross 
county. 

In October, 1844, he was elected by the Demo- 
crats to congress in a district in which the Whigs 
had formerly had a majority, and he took his seat 
and entered upon the active discharge of the duties 
of his office in December, 1845. During his term 
of service, the country was engaged in war with 
Mexico, and Mr. Thurman was an active supporter 
of the administration, and cheerfully voted for all 
appropriations which were necessary for its success. 
During this congress quite a controversy sprung up 
as to whether slavery should be admitted into the 
future to be acquired territories of the United 
States. Mr. Thurman opposed any interference 
with the “Missouri Compromise,” which had then 
been agreed upon, but he favored and voted, to- 
gether with nearly all the Democratic and Whig 
member of the house from the North, for the Wil- 
mot proviso. For this action Mr. Thurman and the 
other representatives from the North were severely 
criticised by the members from the South. On the 
idth of January, 1847, Mr. Thurman made a speech 
in the house of representatives in reply to these 
criticisms. He was then but thirty-two years of 
age, and yet that speech was characterized by all 
the force and clearness and accuracy of statement, 
which caused the speeches of his after life to be so 
much admired. As proof of what I have stated, I 
quote the closing paragraphs of his address : 

‘“‘Why, then, does the North insist on opposing 
the extension of slave territory? I answer : 

‘‘Because, first, as the municipal legislature of the 
territories, it is the duty of congress to promote 
their interests. The people of the free States think, 
whether erroneously or not, that it is for the in- 
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terest of any country that slavery be prohibited, and 
thinking so, we as the legislative power over the 
the territories, deem it our duty, where it can be 
done without too great a sacrifice, to exclude 
slavery from them. 

‘‘Another reason: That Congress is the national 
legislature, and therefore must look to the national 
interests ; and as the strength and prosperity of the 
nation is composed of the strength and prosperity 
of its parts, it is the duty of congress, no insuper- 
able obstacle standing in the way, to pursue such a 
course of policy as shall strengthen in the greatest 
degree the United States; and believing that free 
territory would be more populous, wealthy, abund- 
ant in resources, and in everything that makes 
great a nation, it is for their national interest to 
have as much free territory as possible, compatible 
with the existence of the Union. 

“The third reason is, that in the opinion of the 
North, it is inconsistent with the genius of our in- 
stitutions, and injurious to the character of the 
United States, to extend slavery. Where it exists, 
let it exist, says the North ; but do n>t extend it 
by action of the general government, and convert 
what is now free, into slave territory.” 

At the close of his first term, Mr. Thurman was 
offered a renomination, but this he declined in the 
following words: ‘‘In consequence of my election, 
I have been absent from my home for nearly eight 
months, during which I have been able to give 
scarcely a thought to my private and professional 
business. That business now requires my immedi- 
ate attention, an attention I should be unable to be- 
stow on it were the duties and responsibilities of a 
candidate again devolved upon me. For, I hold 
that it is the duty of a candidate to be the hardest 
working man of his party, and to merit, by his un- 
divided energy and industry, the confidence reposed 
in him by his friends. This it would be impossible 
for me, under present circumstances, to do.” This 
was certainly a very proper and high view to take 
of one who becomes a candidate for office at the so- 
licitation of his party and his friends. 

Judge Thurman retired from the Supreme Court 
of Ohio in February, 1856, and thereupon fixed his 
home in Coiumbus, and opened an office for the 
practice of law. It is but just to say that the mem- 
bers of the first Supreme Court, under our new 
Constitution, were characterized by great ability 
and learning. Judge Thurman was certainly the 
peer of his associates, and this service gave him a 
great reputation as a lawyer. 

During the war of the rebellion, owing to the 
fierce passions of partisans, Judge Thurman’s posi- 
tion was not correctly understood, and during that 
time some unjust and cruel things were said about 
him. In later and calmer years, full justice was 





done to him, and his countrymen came to believe 
that he was never other than a true and loyal son of 
the republic. His position during those trying 
years was tersely defined in a letter to a friend. 

‘*T did all I could to help preserve the Union 
without a war, but after it had began, I thought 
there was but one thing to do, and that was to fight 
it out. I therefore sustained all constitutional 
measures that tended, in my judgment, to put down 
the rebellion. I never believed in the doctrine of 
secession.” 

He did not again enter upon active political life 
as a candidate until the year 1867, when he was 
nominated by the Democratic party as a candidate 
for Governor of Ohio. His opponent was Ruther- 
ford B. Hayes, who afterwards became President of 
the United States. Judge Thurman carried on a 
campaign of great activity, making speeches in 
nearly every county of the State, and also showed 
great skill in his management of the campaign. He 
was defeated by a plurality of only 2,800, in a State 
which the Republicans had carried at the previous 
election by over 40,000 majority. 

What seemed to be a political reverse was in 
reality a victory for Judge Thurman. The canvass 
had resulted in the election by the Democrats of a 
majority of the members of the General Assembly. 
It was the duty of this Legislature to elect a sena- 
tor of the United States, to succeed Benjamin F. 
Wade. Judge Thurman was preferred, by his party 
friends, over Clement L. Vallandigham, and thus 
was opened for him a career of twelve years’ dura- 
tion in the greatest legislative body in the world. 
During all this service Judge Thurman was a mem- 
ber of the judiciary committee, as he was also in his 
younger years, in the 29th Congress, and a portion 
of the time he was its chairman. He won a repu- 
tation for judicial fairness and readiness, dignity 
and power in debate, especially upon all questions 
of constitutional law. He there met Roscoe Conk- 
ling, the great senator from New York, and they 
frequently measured swords in hot political debate. 
Notwithstanding this, each had for the other the 
highest respect and esteem. During a long legal 
argument, this senator repeatedly turned to Judge 
Thurman, and seemed to address his remarks to 
him alone. This performance was not agreeable to 
Judge Thurman, and feeling that Mr. Conkling was 
giving him too much attention, he asked somewhat 
excitedly and in an angry tone, ‘‘ Does the senator 
from New York expect me to answer him every time 
he turns to me?” On the part of Mr. Conkling, 
there was a momentary hesitation, and the people 
in the galleries, which were crowded, expected a 
scene. They were disappointed. Mr. Conkling, 
with the greatest courtesy, replied, ‘‘ When I speak 
of the law, I turn to the senator from Ohio, as the 
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I turn to him, as 
I do to the English common law, as the world's 
most copious fountain of human jurisprudence.” 
This graceful compliment caused vigorous applause 
in the galleries. 
turned away, and he walked over to the Republican 
side of the chamber and shook hands with his op- 
ponent. The applause broke out afresh. 


Mussulman turns towards Mecca. 


The anger of Judge Thurman was 


While a senator, Judge Thurman exercised a very 
influential part in shaping the legislation of that 
important period. Possibly the most valued work 
which he accomplished was an act to compel the 
Pacific railroad corporations to fulfill their obliga- 
tions to the government, which since has been known 
as the ‘*Thurman Act,” and the passage of which 
he forced, in spite of the combined influence of 
those companies. In this great work, he was aided 
by his personal friend, Senator Edmunds, of Ver- 
mont. 

I cannot better describe the esteem in which Judge 
Thurman was held, in the senate, by those of oppo- 
site political views, as well as by his partisan asso- 
ciates, than by quoting the words of James G. 
Blaine. He wrote: ‘*Mr. Thurman’s rank in the 
senate was established from the day he took his 
seat, and was never lowered during the period of 
his service. He was an admirably disciplined de- 
bater, fair in the method of his statement, logical 
He had 
no tricks of discussion, no catch phrases to secure 
His 


retirement from the senate was a serious loss to his 


in his argument, honest in his conclusions. 
attention, but was always direct and manly. 


party—a loss indeed to the body.” 

In November, 1872, the Democratic party met 
with a terrible defeat, and many of its supporters 
were discouraged, disheartened and disgusted. 
Many of its friends reached the conclusion that its 
usefulness was ended, and that some new party 
should be built upon its ruins. In Ohio, in 1873, 
the movement took definite shape and a number cf 
the leaders met, formulated their purpose to declare 
the party dead, and to announce its successor. They 
soon discovered that the help of Senator Thurman, 
who had not been consulted, was necessary to give 
A com- 
He re- 
ceived them in his small and unpretentious office, 
heard them in silence, sat fora moment in deep 
reflection, and suddenly turning upon his visitors, 
said: “ Gentlemen, this room is too small to break 


up the Democratic party in.” 


them an indorsement to the party at large. 


mittee was sent to interview the senator. 


The force of the ex- 
pression may be excused because of its effect. The 
delegation withdrew, launched their party, but it 
lacked the support which Thurman could have 


given it, and it soon became one of the vanished 
things of American political history. 
the Democratic candidate for Governor of Ohio was 


In that year 





elected, and Mr. Thurman was returned to the sen- 
ate. 

In political life, Judge Thurman was always an 
intense partisan, and yet to his political opponents 
he was always generous, courteous and just, and 
never resorted to anything but fair and lawful means 
to accomplish his purposes. Two men could not 
possibly be further apart in their political views, 
and more antagonistic to each other in this sense, 
than were Judge Thurman and the late Senator 
Oliver P. Morton, of Indiana, and yet, I have never 
heard warmer words of friendship and admiration 
fall from the lips of one man about another, than 
those which I have heard Thurman speak in regard 
to Morton. 

In the Democratic national conventions for 1876, 
1880 and 1884, Judge Thurman was honored by be- 
ing mentioned and voted for as a candidate for 
President. He was not made the nominee, and I 
am sure that neither convention best served the 
country in rejecting his candidacy. In 1888, he 
was the nomince of the Democratic party for Vice- 
President, on the ticket, with Grover Cleveland. 
Although seventy-five years of age, he did much 
active campaign work, making speeches, which de- 
lighted his partisans, not only in Ohio, but also in 
the west and in 
gether with his party, and this was his last political 
work. 


the east. He was defeated, to- 


Judge Thurman tried his last cause before a jury, 
in the winter and early in the spring of 1888. It 
was long drawn out, and lasted for a period of nine 
Election frauds had been committed in 
Franklin county, by the changing of figures in tally 
sheets, so as to make it appear that certain candi- 


weeks. 


dates had been elected, when in fact they had been 
For this crime, certain men had been 
The accused were members of Judge 
Thurman’s party, but his abhorrence of the crime 
was so great and his belief that upon the punish- 


defeated. 
indicted. 


ment of such crimes, the existence and life of the 
republic depended, was so strong that he did not 
hesitate to accept employment by the State. His 
old age and bodily infirmities might well have ex- 
cused him, but these he did not plead. Day after 
day and week after week, while suffering great 
bodily pain from rheumatism, he was constantly at 
Never in all his life did 
he show more ability and skill in the management 
of a cause. 


his post in the court room. 


During the trial and in the final presentation to 
the jury, the skillful attorneys for the defendants 
seemed to seek to impress on the jury, on which 
there were many Democrats, the idea that the Demo- 
cratic party was being attacked and was on trial. 
This he resented with great vigor in the following 
language : 
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“Nay, gentlemen, it is simply nonsense to say 
that. 
self when he said there are bad men in every party. 
So there are. There are bad men in the Democratic 


Mr. C. has explained the whole thing him- 


party, bad men in the Republican party, and |] 
should not be surprised if there are bad men even 
in the Prohibition party. If there is any party that 
has no bad men in it, it must be the Woman’s 
Rights party. I cannot conceive of any other. If 
there are bad men in any party who commit a crime, 
is the party to be accountable for it? 
of one of your churches in this city cheats his neigh- 
bor in a horse trade, is the whole church to do pen- 
ance for that? If a man in your political party com- 
mits a crime, are you to go and seek absolution from 
that sin? I will tell you when a party does become 
responsible. When a crime is committed by a mem- 
ber or members of a party and that party, instead of 


If a member 


setting their faces like flint against the perpetrator 
of crime, seek to shield him, they take the responsi- 
bility ou their own shoulders,” 

I shall never forget the closing words of that 
powerful argument as they fell from the lips of the 
venerable lawyer. They seemed to express the last 
best wish he could utter for the great party, which 
he had loved during all his life and which had 
greatly honored him. They were these: 

‘*But I do want this party, to which I have be- 
longed now more than sixty years, for I began when 
I was a child; this party which has done so much 
for me, and which I have conscientiously believed 


in; which has its faults, as all parties have had their 


faults; which has been wrong sometimes, as all 
parties have been wrong; but in which I have be- 
lieved, to which my faith has been pledged and has 
been kept—I do want that party in the going down 
of the sun of my life, when I shall look for the last 
time abroad on the earth—I do want to see that 
party still standing, still respected, still honored, 
and still deserving the good will and kindness and 
support of all my fellow-beings.” 

This was the thought, the aspiration of a true 
lover of his country and a statesman who had her 
In a country like ours, great 
Only by such organizations 


well being at heart. 
parties are a necessity. 
can the people act effectively, and make their will 
Upon their honesty and integrity depends 
What better guaran- 


known. 
the welfare of the Republic. 
tee can a man have in his dying hour for the future 
usefulness and happiness of his country than to see 
his party still standing, still respected, still honored 
and still deserving the good will and kindness and 
support of all his fellow-beings? 

To sum up the characteristics of Judge Thurman: 
He was a man of great bodily strength and vigor. 
He was endowed by nature with a keen, active and 
comprehensive brain, and this had been broadened 





and strengthened by constant and long-continued 
study. He was always a student. He was one of 
the most thorough scholars in public life. He was 
a great lawyer and also as great a judge. He wasa 
statesman, who ever had his country’s true interests 
at heart, and who never permitted his country’s 
honor or his own to be tarnished by any act of his. 
The brightest gem in his crown was unswerving and 
unyielding honesty in public and private life. His 
proudest boast, and the only one he was ever heard 
to make, was: 

‘*T never, in all my life, knowingly wronged a 
human being of a dollar.”’ 


— 


LOBBYING. 


Discussed by Supreme Court of Wisconsin, Houlton 
v. Nichols 67 N. W. Rep. 715. 

$e J\HE principal question here presented is, was 

| the contract entered into between plaintiff 
and defendant void, as against public policy ? And 
that turns on whether it embraces by its terms or 
by necessary implication an agreement to do an 
illegal act or to resort to secret and improper tam- 
pering with official action, either legislative or 
otherwise, to effect the purposes of the agreement, 
or that such was its tendency. If, by its terms, or 
by necessary implication, the agreement stipulated 
for corrupt action or personal solicitation in the na- 
ture of lobbying, or tended directly to such results, 
then it is void ; and, if such facts appear satisfac- 
torily, the court should not hesitate to put the seal 
of condemnation upon it. The rules governing 
this subject are as old, at least, as the common law, 
have been long and firmly established in our juris- 
prudence, and must be rigidly enforced by courts 
of justice, else purity and integrity in the adminis- 
tration of government will be seriously imperiled. 
All agreements which tend to introduce personal 
influence and solicitation as elements in procuring 
and influencing legislative action, or action by any 
department of the government, are contrary to 
sound morals, lead to inefficiency in the public ser- 
vice, and come under the condemnation of the rule 
here under consideration. The following are a few 
of the cases that might be cited in support of the 
foregoing proposition: Tool Co, v. Norris, 2 Wall. 
45; Elkhart County Lodge v. Crary, 98 Ind. 238; 
Lyon v. Mitchell, 36 N. Y. 235; Winpenny v. 
French, 18 Ohio St. 469; Mills v. Mills, 40 N. Y. 
5483; Milbank v. Jones, 127 N. Y. 370, 28 N. E. 31; 
Trist v. Child, 21 Wall. 441; Powers v. Skinner, 
34 Vt. 274; Bryan v. Reynolds, 5 Wis. 200; Fuller 
v. Dame, 18 Pick. 472; Chippewa Valley & 8. R’y 
Co. v. Chicago, St. P., M. and O. R’y Co., 75 Wis. 
224, 44 N. W. 17. In the last case there is 
a very exhausive discussion of the general sub- 
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ject in an opinion by Mr. Justice Cassoday, includ- 
ing numerous citations of authorities, which might 
be extended to include all reputable courts in aid 
of the views above expressed. There is no failure 
exhibited anywhere to rigidly maintain the high 
standard of sound morals in public affairs which a 
correct application of the rule here invoked re- 
quires. In Marshall v. Railroad Co. (16 How. 314), 
the learned judge who wrote the opinion said, in ef- 
fect, ‘‘ public policy and sound morals imperatively 
require that courts shall condemn every act, and 
pronounce void every contract, the elements or 
probable tendency of which would be to sully the 
purity or mislead the judgment of those to whom 
official position has been intrusted;” and this 
court, in Chippewa Valley & S. Ry. Co. v. Chicago, 
St. P., M. & O. Ry. Co. (supra), quoting with ap- 
proval from Clippinger v. Hepbaugh (5 Watts & S., 
315), said, in effect, that “it matters not that 
nothing improper is done, or expected to be done. 
It is enough if such is the tendency of the contract 
— that it is contrary to sound morality and public 
policy, leading necessarily, in the hands of design- 
ing and corrupt persons, to improper tampering 
with public officers, and the use of an extraneous 
secret influence over an important branch of the 
government. It may not corrupt, but if it cor- 
rupts or tends to corrupt, or if it deceives or tends 
to deceive, that is sufficient to stamp its character 
with the seal of disapproval before a judicial tri- 
bunal.” 

In the Wisconsin case the court exercised a dis- 
criminating and, as it seems to us, wise judg- 
ment in holding that the contract declared on was 
not a ‘‘ lobbying contract.’ It appeared that plain- 
tiff. a person of large experience in regard to Federal 
public lands, became satisfied that a certain class of 
lands, that had been kept out of the market on ac- 
count of a supposed claim under certain railroad 
grants, could be legally thrown open to settlement, 
entered into an agreement with defendant, who 
was desirous of acquiring such lands, to instruct 
the latter in regard to the manner of procuring the 
same, and to do all that was necessary to have such 
lands thrown open to settlement, in consideration 
of a certain proportion of the value of the land ac- 
quired by defendant. It was held that the con- 
tract was not per se invalid, as against public policy. 

The opinion, after discussion of many authorities, 
sums up the argument in the following language: 
‘* So far as appears from the evidence in this case, 
plaintiff had acquired all his information in respect 
to the legal status of the lands in question, their 
location and value, before the contract was made 
with the defendant. No legislation was had, solici- 
ted or required. The only thing plaintiff did after 
making such contract, and the only thing contem- 
plated, was to make such presentation before the 





Secretary of the Interior as to satisfy such officer 
of the legal status of the lands, and that they 
should be thrown open to settlement under existing 
laws, which would secure to the first settler thereon 
priority thereto; and there is no element in the 
agreement, the performance of which, by necessary 
or reasonable inference, tended to any other result. 
It appears that plaintiff did not go before such de- 
partment, and make such presentation, and urge 
such action asa favor to his principals, but as a 
right to which they, and all other persons similarly 
situated were entitled. Looking at the contract 
and its tendency, as above stated, the elements re- 
quisite to warrant the court in condemning it as 
contrary to public policy are absent. Hence, it 
must be sustained as a binding agreement between 
the parties. 


Prarie Cae 
FOLLOWING TRUST FUNDS. 
HE recent decision of the United States Circuit 
Court of Appeals in Standard Oil Company v. 
Hawkins, 74 Fed. R. 395, is of peculiar interest on 
the subject of following trust funds and election of 
remedies. The facts were that on the day when a 
national bank ceased business the officers of the 
bank, knowing it was insolvent, received the de- 
posits of the plaintiff. The funds of the plaintiff 
thus deposited were received by a receiver, who was 
subsequently appointed. Some time after the ap- 
pointment of the receiver complainant filed with 
him a claim for the amount of its deposit, as an un- 
preferred claim. This was allowed, a certificate of 
proof issued to complainant, and the various appro- 
priate entries made in the books of the receiver and 
of the department officers at Washington. Out of 
assets of the bank collected by the receiver, a divi- 
dend was declared, and a check for its share ten- 
dered to complainant. It then consulted counsel, 
and, learning for the first time that it might have 
reclaimed its deposit as fraudulently received, it de- 
clined the check, tendered back the certificate of 
proof, and filed its bill to set aside its apparent 
election and reclaim the amount of the deposit; 
alleging that although the actual funds deposited 
had been distributed. other assets of the bank held 
by the receiver would more than suffice to repay the 
amount. It was held that complainant should be 
relieved from its election, and allowed to reclaim 
the amount of the deposit. 

In the opinion of the court the following treats of 
the subjects already mentioned. 

The court said, in part: The proceeds of the pa- 
per, deposited under circumstances rendering its 
receipt by the bank a fraud, came to the posses- 
sion of the receiver of the bank, and went to swell 
the funds in his hands. The appellant had an elec- 
tion of remedies. It might pursue the moneys in 
the hands of the receiver realized from the securi- 
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Co. v. Johnston, 133 U. 8. 566, 10 Sup. Ct. 390), or 
it might treat the bank as a debtor for the amount. 
It proved its claim as a general creditor, treating 
the bank as its debtor. This was done, as is 
alleged, in ignorance that it had the right to pursue 
the proceeds, and upon the supposition that it 
could only share pro rata with the other creditors. 
The question is, therefore, whether and under what 
circumstances, a party may be relieved from an ill- 
advised election of a remedy, when the election 
was made in ignorance that a better remedy was 
permitted by the law. It is one thing whether a 
contract will be reformed because entered into 
through ignorance and mistake of the law by one 
party, and quite another and different thing 
whether one may be relieved from an improvident 
election of a remedy occurring through his igno- 
rance of possessing a better remedy. ‘“‘ Election,” 
says Dyer, ‘‘is the internal, free and spontaneous 
separation of one thing from another, exist- 
ting in the mind and_ will.” (3 Dyer, 281.) 
That designed selection cannot occur if the 
party be ignorant of his rights. He cannot 
deliberately select one of two or more reme- 
dies if he know of but one to which he is entitled. 
Therefore it is, as stated by Kerr, that ‘‘an election 
made by a party under a mistake of facts, or a mis- 
conception as to his rights, is not binding in equity. 
In order to constitute a valid election, the act must 
be done with a full knowledge of the circumstances 
of the case, and the right to which the person put 
to his election was entitled” (Kerr, Fraud & M. 
{[Am. ed., notes by Bump], 453). Of course, the 
assertion by the appellant of a general claim against 
the bank was, in a sense, inconsistent with its 
assertion of right to pursue the proceeds of the 
drafts, and it cannot be allowed to shift its position, 
if the change would impose detriment, in a legal 
sense, upon the opposing party. It would then be 
estopped by its conduct. But if there be no estop- 
pel. if no injury has resulted from the remedy pur- 
sued, to deny one the right to change position 
would be to say that a litigant must in the first in- 
stance, and at his peril, elect his remedy, and that 
he may thereafter pursue no other, although the 
law affords him a better one, which, through ignor- 
ance or misconception, he had failed to adopt, not- 
withstandizg his opponent has suffered no detri- 
ment from the mistaken course pursued. We do 
not understand the law to justify so harsh a rule. 
If the appellant, in ignorance of its legal rights, 
believed that no other course was available than to 
prove its debt as a general creditor; that it had no 
right, because of the fraud of the bank, to retake 
from the receiver the proceeds of the paper tor- 
tiously obtained by the bank, the avails of which 
had come into the possession of the receiver, and in 





such belief proved its claim asa general creditor, 
equity ought to permit the withdrawal of such 
claim, and the pursuit of an appropriate remedy, 
adequate under the circumstances, to restore its 
property, unless the action of the appellant has 
wrought a change in the position of affairs, working 
legal detriment, that would render it inequitable 
for the appellent to pursue now a different course. 
We understand this to be the rule established, 
whether the mistake may be deemed a mistake of 
law or a mistake of fact. (Pom. Eq. Jur., sec. 512; 
Wells v. Robinson, 13 Cal. 134; Ward v. Ward, 134 
Ill. 417, 25 N. E. 1012; Becker v. Walworth, 45 
Ohio St., 173, 12 N. E. 1; Johnson-Brinkman Com- 
mission Co. v. Central Bank of Kansas City, 116 
Mo. 558, 22 S. W., 813; Nysewander v, Lowman, 
124 Ind. 584, 24 N. E., 355; In re Woodburn’s 
Estate, Appeal of McMannis, 138 Pa. St., 606, 21 
Atl., 16; Macknet v. Macknet, 29 N. J. Eq., 54; 
Dunham v. Ewen [N. J. Ch.] 15 Att., 245). 

We are of opinion that the facts charged in the 
bill to be relied upon by the receiver to create an 
estoppel are not such as work a legal detriment to 
the rights of the creditors, So far as respects the 
mere matter of change in the books which would 
be necessitated, that is not a matter of moment in 
this connection. If some labor will thereby be im- 
posed in the correction of the accounts it is incon- 
sequential and ought not to be permitted to prevent 
the equitable relief sought if the appellant be 
otherwise entitled. 

The fund for the creditors was increased by the 
amount of the proceeds of the securities tortiously 
obtained from the appellant. This fund was dis- 
tributed in dividends to the creditors, and it would 
seem about the time the appellant was advised of 
its right to pursue the proceeds of the securities, 
and declined to accept its proportionate share. The 
fact of such distribution is urged as a sufficient 
reason to deny the relief sought. It doubtless 
would have that effect if no assets yet remained, 
The bill, however, charges that the receiver has in 
possession assets of the bank from which he will 


realize moneys largely in excess of the proceds of 
the paper wrongfully obtained by the bank from the 
appellant, and which went to swell the fund dis- 


tributed among the creditors, In such case equity 
should compel restitution of that which has been 
diverted, and being unable to lay hold of the specific 
moneys improperly received, will seek to make resti- 
tution out of the assets which remain. The re- 
ceiver is a trustee holding these funds for distribu- 
tion among the creditors of the bank according to 
their respective rights. He is an officer of the law. 
Equity will not permit a trustee to avail himself, as 
against a cestui que trust, of a mistake of law on the 
part of the latter, when it is possible to correct the 





error without injury to the trust estate. 
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JUDGE BREWER’'S VIEWS ON LAWYERS. 


66 |* is a blessed thing to be a lawyer, providing 

always that you are of the right kind, and I 
take it no one is permitted to graduate at this law 
school unless he is of the right kind. It is the rule 
of our profession to work hard, live well and die 
poor. And to such a life I most cordially invite 
you. 

‘* Never sign your own name as plaintiff or de- 
fendant, but only as counsel. 

“One class of persons would as soon expect to 
find a baby that never cried, a woman that never 
talked, a Shylock loaning money without interest, 
a Mormon advocating celibacy, a gentleman with- 
out a cent opposed to an income tax, or a candidate 
for the presidency hurrying to express himself on 
the silver question, as an honest lawyer. 

“T admit that lawyers do not support themselves 
by planting potatoes or plowing corn, though there 
is many an attorney who would bless himself and 
bless the bar and bless all of us if he struck his 
name off the court rolls and entered it on the books 
of an agricultural society. 

‘* We are not as a profession, physically speaking, 
like Pharaoh’s lean kine. Those pictures which 
Dickens, that prince of slanderers, and others like 
him, draw and call attorneys, are nothing but atro- 
cious libels. 

‘*From time immemorial, size physical, as well 
as mental, has been considered one of the qualifica- 
tions of a judge. Justice and corpulence seem to 
dwell together. There appears to be a mysterious 
and inexplicable connection between legal lore and 
large abdomens. I do not know why this is, unless 
it be that in order that justice may not easily be 
moved by the foibles and passions of men, she re- 
quires as firm and broad a foundation as _ possible. 

‘*George Washington’s hatchet is not popularly 
regarded as one of the heirlooms of the legal family. 
I can say that for over thirty years | have been a 
judge, and of the many thousands of lawyers who 
have appeared before me I have never found but a 
single one upon whose word I could not depend. 

‘* While other professions and vocations are con- 
stantly putting on striped clothes, how seldom does 
any lawyer respond to a warden’s roll-call ! 

‘« The business man needs us to draw his contracts, 
the laborer to collect his wages, the doctor to save 
him from the consequences of his mistakes, the 
preacher to compel the payment of his salary, the 
wife to obtain a divorce and the widow to settle her 
husband’s estate. The people need us in the 
Legislature and in Congress to hold the offices and 
draw the salaries. Every convention and public 
meeting needs us to fill the chair and occupy com- 
fortable seats on the platform. Every man accused 





of crime needs us toestablish his innocence through 


the verdict of twelve of his peers. In short, it may 
be said of us, in the language of the itinerant 
vender of soap, ‘everbody needs us,’ and, like that 
very useful article, nothing tends to keep society so 
clean as the presence of a lawyer. 

“Blot from American history the lawyer and all 
that he has done and you will rob it of more than 
Remove from our society to-day the 
lawyer, with the work that he does, and you will 
leave that society as dry and shiftless as the sands 


half its glory. 


tha sweep over Sahara.” 


— 


THE GARFIELD ACT. 


HAT the Garfield corrupt practice act, which 
was passed by our last Legislature, is not 
thoroughly understood by the numerous politicians 
and candidates for the various public offices, is true 
beyond a question of doubt, and since it has gone 
into effect, some very interesting and somewhat em- 
barrassing questions have arisen regarding some of 
its provisions, As, for instance, during the recent 
convention that was held in Toledo, in which there 
were two candidates for nomination for the office 
of prosecuting attorney of Lucas county, both being 
very desirous of securing the nomination, and both 
were well aware of the fact that only one could be 
nominated, so in order to compromise the matter 
amicably a representative of one of the candidates 
made a proposition to the other candidate, by which 
the latter was promised the position of assistant 
prosecuting attorney in the event of the former’s 
election, in consideration of his withdrawal from 
the race for prosecuting attorney. After the deal 
had been consummated, and both of the candidates 
have congratulated themselves that by making it 
they saved a long fight in the convention, and got 
all they were after, at that. 

The parties could not have had in mind the act, 
at the time, for, if they had, they would not have 
been so hasty to make such an arrangement, which 
may, after all their scheming and compromising, 
thwart their very object. But to call the attention 
of the would-be successful candidates, and for the 
benefit of others, we give that part of the act which 
pertains to the above case, omitting such words as 
are inapplicable: 

“Section 1. No candidate * * * for any 
public office created by the constitution or laws of 
this state to be filled by popular election, shall, by 
himself, or by or through any agent or agents, 
* * * or person or persons whatsoever, in the 
aggregate, pay out, give, contribute, or expend, or 
offer, or agree to pay, give, contribute, or expend 
any money, or other valuable thing, in order to secure 
or aid in securing his nomination or election, or 
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both such nomination and election * * * in ex- 
cess of a sum to be determined upon the following 
basis. * * * Any payment, contribution or ex- 
penditure, or agreement, or offer to pay, contribute, 
orexpend any money, or thing of value * * * 
is hereby declared to be unlawful, and to make void 
the election of the person making it.” 

When the candidate for prosecuting attorney for 
Lucas county, and his would-be assistant, come to 
look at this provision of the act and study it care- 
fully, will they not have to stop and ponder awhile 
in determining whether or not the courts might 
hold that a position paying $1,500 a year is not 
such a thing of value as is contemplated by the act ? 
If the position of assistant prosecuting attorney isa 
thing of value, and which we think it is, then the 
nomination of the successful candidate is illegal, 
and should his name still remain on the ticket, and 
his ticket be elected, still, according to the act, his 
election would be void. For, if these propositions 
are all true, the law explicitly declares that the elec- 
tion of the person making the agreement to give, or 
promise anything of value for such purpose, shall be 
declared void. 

Undoubtedly, when the parties to the above deal 
become aware of this situation, they will deny hav- 
Just what the 
courts would hold in such a case as this is hard to 
tell, as the courts as yet have not been called upon 
to pass on any of the provisions of this act, there- 
fore we cannot say just how favorably they will re- 


ing made any such agreement. 


gard this new law, which is, without question a 
good law, and should be enforced.—Ohio Legal 
News. 
acne ai osiccnenaet 
Aotes of English Cases. 

BuILDING ESTATE.— Before granting equitable 
relief by enforcing a restrictive covenant the court 
will look not only to the words of the covenant, but 
to the object to attain which it was entered into; and 
if, owing to circumstances which have occurred 
since it was entered into such object cannot be at- 
tained, the relief will be refused. 
rule that if a restrictive covenant for the preserva- 


But there is no 


tion of a building estate is not enforced in all cases 
it cannot be enforced in equity in any. (German v. 
Chapman, 37 L. T. Rep. 685; 7 Chan. Div. 271, ap- 
plied; Decision of Romer, J., 74 L. T. Rep. 188; 
[1896] 1 Ch. 653, affirmed, Ct. of App.; Knight v. 
Simonds, 74 L. T. Rep. 563.) 


CONTRACT — RESCISSION — CHAMPERTY. A con- 
tract by a person to communicate information on 


terms of getting a share of any property that may 
thereby be recovered by the person to whom the 
information is to be given, and nothing more, is 
not champerty or void. 


But if the arrangement is 








not merely that information shall be given, but 
also that the person who gives it, and who is to 
share in what may be recovered, shall himself re- 
cover the property or actively assist in the recovery 
of it by procuring evidence or similar means, the 
arrangement is contrary to the policy of the law. 
In such a case the agreement is not the less con- 
trary to the policy of the law because the property 
is in the hands of trustees or in court, and no hos- 
tile action may be necessary to recover it, though 
the criminal offense of champerty may not have 
been committed. 

Where a person has once a right to rescind a 
contract he does not lose that right merely by act- 
ing upon the contract, or by delay in impeaching 
it, so long as he remains in ignorance of his right, 
and the position of the parties remains substantially 
the same. The rule as to restitutio in integrum is 
that the person seeking relief by way of rescission 
cannot succeed if restitution is prevented by his 
own act or default. 

The defendant, a next of kin agent, discovered 
that certain real estate in New Zealand passed on 
the death of an intestate to two co-heiresses at-law 
who were widows in poor circumstances, unac- 
quainted with business affairs, and aged seventy 
and seventy-two respectively. The property was of 
considerable value, and was in the hands of the 
public trustees, at Wellington, New Zealand, where 
an order had been obtained in favor of another 
claimant of the property whose claim had been 
prosecuted by the defendant. After obtaining from 
this client a promise not to communicate on the 
subject with the co-heiresses the defendant had an 
interview with them at which he informed them 
that they were entitled to certain property, but he 
did not disclose its value. The defendant then in- 
duced them to sign two documents whereby they 
agreed that he was to have one-half of the property 
recovered. The women had no independent advice 
and were allowed no time for consideration. From 
the evidence it appeared that, though the docu- 
ments did not so stipulate, the defendant repre- 
sented to the women and induced them to believe 
that he would recover the property for them, and 
also that if they once signed they could never 
escape from the contract. The agreement was 
made in May 1889. and was never repudiated by 
the two women, who both died in 1893. From 
time to time they received payments in respect of 
the property on the footing of the agreement. 

In an action brought by the respective legal 
personal representatives of the two co-heiresses-at- 
law to set aside the agreement, 

Held, first, that the transaction ought not to stand, 
having regard to the principles acted upon by 
courts of equity, and that the right to rescind had 
not been lost by delay and acquiescence on the part 
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of the two women; and Held, secondly, that the 
agreement was in the nature of champerty and 
void. (Chan. Div.; Rees v. De Bernardy, 74 L. T. 
Rep. 585.) 


HAotes of American Decisions. 


ADMIRALTY—LIENS GIVEN BY STATE STATUTES.— 
A lien given by a State statute for labor done in 
the original construction of a vessel, even after she 
is launched, is not enforceable in the federal ad- 
miralty courts, for the contract is not of a maritime 
nature, the vessel not yet having become engaged 
in commerce. (Marmann v. The William Windom 
[U. 8. D. C., Towa], 73 Fed. Rep. 496.) 

ASSIGNMENT FOR BENEFIT OF CREDITORS—PART- 
NERsuIp.—Where an assignment for the benefit of 
creditors has been made by a firm, and also by the 
partners as individuals, the holder of a note exe- 
cuted by the firm and the members individually is 
eutitled to have the estates of the partnership and 
of each partner kept separate, and to receive a divi- 
dend from each, though the note was given for a 
firm liability. (In re Carter [Iowa], 67 N. W. 
Rep. 239.) 


CIVIL RIGHTS—REMOVAL OF CAUSES.—The denial 
of, or inability to enforce in a State tribunal, rights 
secured by a law providing for the equal civil 
rights of citizens, on account of which a criminal 
prosecution may, under Rev. St. § 641, be removed 
from a State court, is primarily, if not exclusively, a 
denial of such rights or an inability to enforce 
them, resulting from the constitution or laws of the 
State, rather than a denial first made manifest at 
the trial of the case. (Murray v. State of Louisiana 
[U. S. 8. C.], 16 S. C. Rep. 990.) 


CONSTITUTIONAL LAW—CHINESE EXCLUSION ACT. 
—Act May 5, 1892, section 4, providing that a 
Chinese person adjudged to be not lawfully entitled 
to remain in the United States, shall be imprisoned 
at hard labor for a period not exceeding one year, 
and thereafter removed from the United States, in 
effect provides for such imprisonment upon the ad- 
judication of a justice, judge or commissioner upon 
a summary hearing, and conflicts with Const. U. 8. 
Amends. 5, 6, declaring that no person shall be held 
to answer for a capital or otherwise infamous crime, 
unless upon a presentment or indictment of a grand 
jury, and that the accused shall enjoy the right to 
a speedy and public trial by an impartial jury. 
(Wong Wing v. United States [U. S. S. C.], 16 
8. C. Rep. 977.) 


CONTRACTS — ACCEPTANCE — MUTUALITY.—There 
can be no valid contract for the sale and conveyance 
of the land, unless the parties have mutually assen- 
ted to the same conditions, until there is a clearly- 





defined offer on the one hand, and an acceptance on 
the other of the very terms offered. (Heiland v. 
Ertel [Kans.], 44 Pac. Rep. 1005.) 

ELECTION OF REMEDIES— ASSIGNMENT FOR BENE- 
FIT OF CREDITORS.—A creditor who at first refuses 
to recognize a general assignment, made by his 
debtor, and brings suit and attaches assigned prop- 
erty, but who releases it before trial, pays the costs 
of the attachment, and recognizes the validity of 
the assignment, does not lose his right to partici- 
pate with other creditors in the assigned estate. 
(Jones v. Burgess [Ala.], 19 South. Rep. 851.) 

EXECUTION — IMPRISONMENT FOR DEBT.—Rev. 
St. Ill. 1895, chap. 72, §§ 30, 31, which provide 
that creditors who have caused their debtors to be 
imprisoned upon writs of ca. reps. or ca. sa. must 
pay their board weekly in advance, or the «debtors 
will be discharged, is a restriction on imprisonment 
for debt, within the meaning of Rev. St. U. S. § 
990, which declares that *‘ all modifications, condi- 
tions and restrictions upon imprisonment for debt, 
provided by the laws of any State, shall be applica- 
ble to the process issuing from courts of the United 
States to be executed therein.’ (Stroheim v. Dei- 
mel [U. S. C. C., Ill.], 73 Fed. Rep. 430.) 

FEDERAL COURTS — JURISDICTIONAL AMOUNT — 
PRINCIPAL AND INTEREST.—When the interest evi- 
denced by a coupon is due, the demand based on 
the promise contained in the coupon is no longer a 
mere incident of the principal debt, but becomes a 
principal obligation, and hence is not ‘‘ interest,” 
within act March 3, 1887, conferring jurisdiction 
on the circuit court of suits between citizens of 
different States when the matter in dispute exceeds 
$2,000, exclusive of ‘interest’ and costs; and the 
amount of such coupons may be added to the 
amount of the bond to confer jurisdiction. (Ed- 
wards v. Bates County [U. S. S. C.], 16 S. C. Rep. 
967.) 

FEDERAL COURTS — SUPREME COURT — JURISDIC- 
TIONAL AVERMENTS.—An averment, in a complaint 
seeking to set aside a mortgage foreclosure, that 
plaintiff, who owned the property, was not a party 
thereto, does not show that a construction of the 
constitutional provision as to due process of law is 
necessarily involved, so as to confer jurisdiction on 
the supreme court under act March 3, 1891, chap. 
517, §5. (Cornell v. Green [U. 8. S. C.J], 16S. C. 
Rep, 969.) 

FEDERAL OFFENCE—VIOLATION OF POSTAL LAWS. 
—There is no Federal statute providing a punish- 
ment for the mailing of letters which are free from 
lewd and indecent language, expressions or words, 
although they may have been written for the pur- 
pose of seduction, or to obtain meetings for im- 
moral purposes. (United States v. Lamkin, U.S. C. 
C. [Va.], 73 Fed. Rep. 859. 
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I its ERE seems to be more proceedings to 
disbar attorneys in other States than in 

our own. 

In a case instituted by the Fairfield county 
bar, to disbar one Taylor for unprofessional 
conduct, Chief Justice Andrews, of the Supreme 
Court of Errors, in Connecticut, concludes his 
judgment as follows: 

“It is not enough for an attorney that he be 
honest. He must be that and more. 
be believed to 


He must 
be honest. It is absolutely 
essential to the usefulness of an attorney that 
he be entitled to the confidence of the commu- 
nity wherein he practices. If he so conducts 
his profession that he does not deserve that 
confidence, he is no longer an aid to the court, 
nor a guide to his clients. A lawyer needs, 
indeed, to be learned. It would be well if he 
could be learned in all the learning of the 
schools. There is nothing to which the ingenuity 
of man has been turned that may not become 
the subject of his inquiries. Then, of course, 
he must be especially skilled in the books and 
the rules of his own profession. He must have 
prudence and tact to use his learning. and fore- 
3ut all these 
may exist in a moderate degree, and yet he may 
be a creditable and useful member of the pro- 
fession, so long as the practice is to him a clean 
and honest function. But possessing all these 
faculties, if once the practice becomes to him a 
mere ‘* brawl for hire,”” or a system of legal 
plunder where craft and not conscience is the 
rule, and where falsehood and not truth are the 
means by which to gain his ends, then he for- 
feits the right to be an officer in any court of 
justice or to be numbered among the members 
of an honorable profession.” 


sight and industry and courage. 


The Connecticut courts have very properly 
adopted a high standard in measuring the pro- 


fessional conduct of members of the bar in that 
State. 
Vor. 54 — No. 6. 





The Appellate Division of the Supreme Court 
on the 28th day of July, handed down a decision 
declaring the ‘“‘ Rapid ‘Transit Act” constitu- 
tional. Judge Barrett wrote the majority 
opinion of the court, in which Justices Van 
Justice Ingraham 
and Justice Rumsey dissent from this opinion, 


Brunt and Williams concur. 


each giving their reasons in a lengthy opinion. 

It will be remembered that the case came 
before the Appellate Division upon an appeal 
brought by The Sun Printing & Publishing As- 
sociation and other property owners. It was 
argued at the same time as the motion was made 
to approve the plans of the Commission, who 
recommended an underground system. The 
motion to approve the plans was denied and 
the courts now decide as to the constitutionality 
of the act. 

It should be remembered, however, that the 
The mo- 
tion denied on its merits was to approve of 
certain pians. The action of The Sun Print- 
ing and Publishing Association was to have the 
“Rapid Transit Act” declared unconstitu- 


two cases are different and distinct. 


tional, and to restrain the Rapid Transit Com- 
In the decision 
it is held that the act is constitutional, and that 
The 


commissioners are, therefore, now at liberty to 


mission from further action. 
the commissioners have a legal standing. 


prepare any plan or scheme they deem feasible, 
but whatever plan or scheme they so devise 
must first be submitted to the Supreme Court 
for approval. ‘This provision was part of the 
act which created the Commission. 

The principal points in the majority decision 
of the court relate, first, that the action was 
brought to prevent what was claimed would be 
a waste of public funds; that it is not necessary 
to specify the acts sought to be enjoined; that 
they all arise in carrying out rapid transit legis- 
lation. 

“The general scheme of the act of 1891,” 
says the decision, “creates a board of rapid 
transit railroad commissioners in each city of 
the State having over 1,000,000 inhabitants ac- 
cording to the last preceding national or State 
census, and prescribes how it shall be com- 
posed. Section 4 directs the different boards 
to consider the question whether a rapid transit 
railway or railways, in addition to any already 
in existence, are necessary to the interests of 
the cities in which these boards are appointed; 
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and, if they shall decide that such necessity ex- 
ists, to determine and establish the routes 
thereof, and the general plan of construction. 
Authority is given to locate routes, ‘over, un- 
der, upon, through and across any streets, ave- 
nues and lands within such city,’ upon obtain- 
ing the consent of the local authorities having 
control of the streets to be used, and of the 
owners of one-half in value of the property 
bounded upon the same. Section 5 directs the 
board to transmit the routes and plans to the 
local authorities, and, if they shall approve the 
same, to proceed to obtain, if possible, the con- 
sents of the property owners. If the latter 
cannot be obtained, the board is authorized to 
apply to the General Term of the Supreme 
Court in the judicial district in which the road 
is to be constructed, for the appointment of 
three commissioners, to determine and report, 
after due hearing, whether such railway ought 
to be constructed and operated. The General 
Term is required to appoint such commission- 
ers, and, if the latter report in favor of the con- 
struction and operation of the road, and their 
report be confirmed by the court, such report. 
when so confirmed, is to be taken in lieu of the 
consent of the property owners. Section 34 is 
a new section, added to the act of 1891, by sec- 
tion 9 of chapter 752 of the Laws of 1894, and 
this is the first of a series of sections providing 
for a new method of obtaining rapid transit in- 
stituted by the latter act. 

It directs that the board, in case of the ap- 
proval, by popular vote, as thereafter pre- 
scribed, shall contract with some person, firm 
or corporation for the building of the road at 
the expense of the city, and that the contract 
shall contain a clause that the contractor shall 
operate the road, when completed, at his own 
expense, for a period of not less than thirty-five 
years nor more than fifty years. There are 
other important provisions respecting the con- 
tract which will be referred to hereafter. 

Section 37 provides for an issue of city bonds 
to meet the expense of construction. Section 
39 bestows upon the board the right to acquire 
whatever property may be necessary in building 
the road; and subsequent sections set forth the 
method of condemnation. In addition to the 
foregoing provisions, chapter 752 of the Laws 
of 1894 contains four sections, 11 to 14, which 
do not, in terms, amend any of the prior acts. 





Section 12 directs that the question of con- 
struction shall be submitted to the qualified 
electors of the city at the next ensuing general 
election. Section 13 provides that in case there 
shall be a majority vote in favor of construc- 
tion the board shall at once proceed with the 
work. Section 14 postpones all action until 
the question shall have been submitted to the 
people and a favorable result obtained. 

‘he question is raised whether a rapid transit 
railroad wholly within the limits of a city is a 
city purpose. ‘That it is a public purpose does 
not seem to admit of question. But is it a legiti- 
mate city purpose? 

The majority of the court declare that it is 
and is within the constitutional limits. 

It will be particularly interesting to note 
what plans the commission will not recommend 
to solve what appears to be the most important 
question in New York. 

On Tuesday, July 28, the case of Dr. Jame- 
son, Major Sir John Willoughby, Major Raleigh 
Gray, Col. F. H. White, Major R. White and 
Hon. Henry F. Coventry was continued in the 
Court of Justice in England before Lord Chief 
Justice Russell, Baron Pollock and Mr. Justice 
Hawkins. This celebrated case, it will be re- 
called, was brought for the trial of the parties 
named, who were tried for violation of the for- 
eign enlistment act of 1870 in that they took 


part in an armed expedition against a State 
The 
case for the defendants and for the prosecution 
was duly submitted and Lord Russell com- 


with which Great Britain was at peace. 


menced the summing up. He said that the crime 
with which the defendants had been charged 
might entail consequences which nobody could 
foresee. ‘There had been no attempt to gainsay 
the statement of the witnesses for the prosecu- 
tion, but if the jury had any real doubt as to 
the nature of the defendant’s case, they must 
give them the benefit of that doubt. Lord 
Russell then continued and said that if such 
acts as the defendants were charged with had 
been done by the queen’s authority they would 
have amounted to an act of war. However, if 
they were done by the queen’s subjects without 
her authority they amounted to an illegal fili- 
bustering raid. If the grievance referred to in 
the letter, said the lord chief justice, and signed 
by five of the leaders of the Johannesburg re- 
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form committee summoning Dr. Jameson to 
the aid of the residents of Johannesburg were 
legitimate, the queen’s representatives should 
have been appealed to, and not a mere trading 
company such as the South Africa Trading 
Company. 

After the charge the case was duly submitted 
to the jury who, after deliberation, returned a 
verdict of guilty against all of the defendants. 
After the usual formalities had taken place the 
court sentenced Dr. Jameson to fifteen months 
imprisonment, Sir John Willoughby was sen- 
tenced to ten months imprisonment, Col. White 
to seven months and the other defendants to 
three months imprisonment. None of the 
prisoners, however, will be compelled to do 
hard labor. 

It is interesting to note that this trial was a 
“trial at bar,’’ a form of criminal inquiry which 
differs very much from ordinary cases in British 
jurisprudence. Under the statute it is provided 
that a trial must take place before a jury and 
more than one judge —usually three judges. 
The grounds for such a trial are the importance 
of the issue, the probable length and difficulty 
of the inquiry and the likelihood of serious 


questions of evidence or law arising. 

Another difference is that the proceedings 
**at bar’”’ are not final, and a rehearing may be 
applied for and granted by reason of evidence 
improperly admitted or rejected or because the 
verdict is against the weight of evidence or on 
account of some incorrectness in the proceed- 


The lightness of the sentence is in accord 
with the course of the courts in the Transvaal. 
It will be recalled that President Krueger freed 
the prisoners at Praetown even though they had 
been adjudged worthy of death for treason, an 
incident of almost unexampled kindness. This 
incursion into the Transvaal took place at the 
very end of the year 1895, the raid failing on 
account of the neglect of the Uitlanders in 
Johannesburg to come to their assistance. The 
case, or we might say the series of cases, which 
have arisen and the diplomatic negotiations 
which have taken place have been of unusual 
interest in this country as well as abroad, and 
we have at various times commented upon the 
progress of the proceedings with a confident 
expectation that the rights of the parties would 
be ultimately established and that justice would + 
be impartially meted out. The results reveal 


ings. 





that respect for the laws of a nation, and for the 
nation itself, are receiving more favorable atten- 
tion, and any differences can, almost without ex- 
ception, be satisfactorily settled by negotiations 
between different powers. 


A very excellent address was delivered by 
Hon. J. F. Follett at the recent meeting of the 
Ohio State Bar Association on the 15th of this 
month. The expressions of the distinguished 
lawyer on the subject of ‘‘ The Judiciary” are 
worthy of careful consideration, because of 
their practical value and because they are 
gathered from actual experience at the bar. 

On the subject of “The Judiciary,” 
Follett said : 

“An honest, fearless, able, patriotic, incor- 
rupt and incorruptible judiciary is the best 
possible conservator of individual rights, of 
public order and safety, the surest preserver of 
the benefits and blessings of free institutions 
and constitutional government, and the most 
reliable protector of the weak and defenseless 
against the aggressions of the strong and the 
encroachments of the powerful. In the estab- 
lishment and maintenance of such a judiciary, 
each member of society and every class in the 
community is interested, but none are so deeply 
interested as are the members of the bar. The 
business of the lawyer, not only compels him 
to come into the closest relations with the judi- 
ciary, but all his professional acts are subject 
to its investigation and scrutiny. In all civil- 
ized countries, and especially in free govern- 
ments like ours, the immense power necessarily 
conferred upon the judiciary, as the conserva- 
tive and preservative department of the gov- 
ernment, emphasizes the importance of the , 
exercise of the highest wisdom in the selection 
of men fitted for a trust so sacred. None can 
realize more perfectly or feel more deeply than 
do members of the bar the great wrong done 
to society and to its individual members by 
wrong adjudications, by misconceptions of the 
law and improper application of legal princi- 
ples by those who have, without proper qualifi- 
cations, been vested with so high, important 
and sacred a trust as that of judge. 

“It is natural that we should feel chagrined 
and personally humiliated, when we go into 
court to present a case which we have care- 
fully examined and which we know to be thor- 


Mr. 
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oughly on the line of well-settled principles of 
law, and settled by well considered adjudica- 
tion, and hear from one who has attained the 
position of judge, but is entirely innocent of 
of any knowledge of the law, and burdened 
with none of the requisite qualifications for that 
high office, that we are mistaken and find our- 
selves unceremoniously turned out of court, 
carrying with us an overpowering sense of 
weakness and inability to protect the legal 
rights of our clients, or to enforce the legal 
possibilities of those against whom we have 
had the temerity to institute proceedings in 
court. 

** But as the judiciary is now selected, is it all 
wonderful that men should reach that high 
position who are entirely unfitted for it?) Our 
jNdges are, necessarily, partisans, and, under 
the law of Ohio, as its stands, no man’s name 
can be placed upon a ticket other than a parti- 
san ticket. The test of fitness applied is not 
what he may know of the principles of com- 
mon or statutory law, or of the ablest and best 
considered adjudications, but how he stands 
upon the question of protection and free trade, 
or of 16 to 1 and its converse, or what his re- 
lations may be with the political “ boss,’ whose 
will is supreme, and who permits no man to 
have his name printed upon the ticket who 
will not do his bidding and obey his behests. 

After a name has been onee placed upon a 
partisan ticket as a candidate for judge, Sambo, 
from the cotton fields of the south, Pat, lately 
from the tenant’s cabin in the green isle, Hans, 
from the peasantry of Europe, have just as 
must voice in the selection, as has the ablest 
lawyer of the State. Is it reasonable or natu- 
ral to expect the judiciary to be fearless and 
independent when his selection is necessarily 
made by such methods. 

“ In May, 1859, a political question of gravest 
importance was argued before the Supreme 
Court of Ohio, a question which at the time 
agitated the public mind more than any other, 
viz., the relation of the State to the Federal 
Union, and the power of the general govern- 
ment to enforce its laws, within the border of 
a State hostile to such laws, and after the most 
patient hearing and conscientious investigation 
of the question at issue, a majority of the 
court believing that the law, though violative 





of their own convictions of right, was never- 
theless, properly and constitutionally enacted, 
and that it was the duty of the court to obey 
and enforce it, or at least not to obstruct its 
enforcement, mindful of the obligation taken 
when entering on the duties of that high office, 
to enforce the law without fear or favor, deter- 
mined to so decide, and one of those judges, 
the then chief justice, on the morning he an- 
nounced the opinion, said to his wife, ‘* I am 
going to announce an opinion to day that will 
remove me from the bench.” That statement 
was literally true, for partisan clamor has no 
regard for conscience, convictions of right and 
duty, or honesty in the performance of the ob- 
ligations of a high and sacred trust. 

“No right thinking man objects to a judge 
being partisan when off the bench, and none 
such, I think, would claim, that partisan zeal 
is a qualification for the bench. How much 
of evil and injustice has worked itself into and 
impressed itself upon the administration of the 
law, in our courts through partisan agencies 
and instrumentalities I will not undertake to 
say, but that its effect has been felt seems to 
me to be apparent. And it is natural that this 
should be so while an aspirant for the bench is 
compelled to seek the assistance and gain the 
good grace of the ‘ward bummers’ and the 
boys that run the political machine. 

“Actuated by the spirit of modern political 
ethics, one who reaches the bench by such a 
course cannot forget to reciprocate the favor 
he has received should opportunity present it- 
self. A judge is naturally and necessarily 
shorn of his strength to a greater or less de- 
gree when hampered by partisan affiliations and 
blinded by partisan obligations. I am sure 
that every honest lawyer and every patriotic 
citizen longs for the time to come when this, 
the most important part of our governmental 
system, may be occupied by men thoroughly 
learned in the law, fearless of its enforcement, 
and whose integrity shall be a sure guaranty 
that the interests and welfare of all coming 
into our courts shall be faithfully and certainly 
protected. 

“Cannot this Association devise some me- 
thod by which a non-partisan judiciary can be 
secured and men best fitted for judicial sta- 
tions elevated thereto? 
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“In the general government we have drifted 
away from the idea that partisan fealty is a 
necessary qualification for office, and that too, 
in relation to officers in the executive branch 
of the government, in which it might with 
some reason, be considered a qualification; and 
I submit that, when applied to the judiciary, 
such partisan fealty should be entirely ignored. 

Political questions, when they reach our 
courts for determination, are usually, if not in- 
variably, the offspring of partisan zeal, and 
determination should be entrusted to 
those entirely free of the spirit and influences 
out of which these questions arise. In my 
judgment, the first duty of the Bar of Ohio 
should be to secure the highest and best type of 
judiciary obtainable, and that the efforts of the 
Bar in this direction should be active, united 
and vigorous. 


their 


Our clients, the business com- 
munity, and the wise and prudent of all classes 
will concede that we are the best judges of the 
qualifications and fitness of those who aspire to 
the bench, and our influence in that regard, if 
wisely directed, should be paramount. We can 
but realize the great, perhaps insurmountable, 
difficulty of adopting any method for the selec- 
tion of the judiciary other than the elective, 
and hence the importance of our united efforts 
to make that method as efficient as possible. 
There is not one of us who does not abhor 
the idea that politics or partisanship could enter 
into the discussion of a legal proposition in our 
courts, or in the determination of a legal ques- 
tion by our courts, and yet it is notorious that 
presumed political influence brings influential 
clients and large fees. Especially is this true 
with corporations having large political inter- 
ests to be subserved and legal questions of 
doubtful validity to be solved. A lawyer whose 
partisan standing in such that he has only to 
indicate his will to be obeyed by the Legisla- 
ture and is presumed to be able to mould the 
actions of such courts, as he can make or un- 
make at his pleasure, as he sees fit, possesses a 
power fearful to contemplate, in a free and en- 
lightened community and has a bonanza that 
would satisfy the greed of the most avaricious. 
Is it not a duty that we owe to ourselves, to 
the communities in which we live and to the 
welfare and prosperity of the State of which we 
are so proud, to make and maintain as pure, 
strong and reliable a judiciary as possible? 





As we contemplate many things passing, and 
which recently have passed under our observa- 
tion, We seem almost to have reached that ill- 
starred period so tersely described in the 


words : 
** Tl fares the land to hastening ills a prey, 
Where wealth accumulates and men decay.” 


The Bar 
country, and at no time in its history has the 
call upon the Bar been louder or more impor- 
tunate than at present, to stand by the great 
principles of the law and to wield its mighty in- 
fluence in the preservation of human rights and 
human happiness and in the bestowment of the 


is the conservative force of the 


greatest good upon the greatest number. 


We cull the following from the opinion ren- 
dered in the United States Circuit Court in the 
case of United States v. Allis, 73 Fed. Rep. 165, 
in which Judge Sanborn, in charging the jury 
used the following language to show them the re- 
sponsibility which they should entertain in the 
discharge of their duties. Judge Sanborn said: 

“This is an important case. The trial has 
Your failure to 
agree upon a verdict will necessitate another 
The court is of the 


been long and expensive. 


trial equally as expensive. 
opinion that the case cannot be again tried 
better or more exhaustively than it has been on 
It is, therefore, very desirable that 
The court 
does not desire that any juror should surrender 
his conscientious convictions. On the other 
hand, each juror should perform his duty con- 


either side. 
you should agree upon a verdict. 


scientiously and honestly, according to the law 
And, although the verdict 
to which a juror agrees must, of course, be his 
own verdict, the result of his own convictions, 


and the evidence. 


and not a mere acquiescence in the conclusions 
of his fellows. yet in order to bring twelve 
minds to a harmonious result, you must exam- 
ine the questions submitted to you with candor, 
and with a proper regard and deference to the 
opinions of each other. You should consider 
that the case must at some time be decided, that 
you are selected in the same manner and form 
from the same source from which any future 
jury must be, and there is no reason to suppose 
that the case will ever be submitted to twelve 
men more intelligent, more impartial, or more 
competent to decide it, or that more clear or 
clearer evidence will be produced on one side 
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or the other. In the present case the burden 
of proof is on the United States to establish 
its case beyond a reasonable doubt, and if, upon 
any count of the indictment submitted to you, 
you have a reasonable doubt, based upon the 
evidence, of the guilt of the defendant, you 
ought to acquit him on that count. But, in 
conferring together, you ought to pay proper 
respect to each other’s opinions, with a dispo- 
sition to be convinced by each other’s argu- 
ments. And, on the one hand, if much the 
larger number of your panel are for a convic- 
tion, a dissenting juror should consider whether 
a doubt in his own mind is a reasonable one 
which makes no impression upon the minds of 
so many men, equally honest, equally intelli- 
gent with himself, who have heard the same 
evidence with the same attention, with an equal 
desire to arrive at the truth, and under the 
sanction of the same oath. And, on the other 
hand, if a majority are for acquittal, the mi- 
nority ought seriously to ask themselves 
whether they may not reasonably, and ought 
not to, doubt the correctness of a judgment 
which is not concurred in by most of those 
with whom they are associated, and distrust the 
weight or sufficiency of that evidence which 
fails to carry conviction to the minds of their 
fellows.” 


An interesting case in regard to telegraph 
libels has been decided by the Supreme Court 
of Minnesota in the case of Peterson v. Western 


Union Tel. Co., 67 N. W. Rep. 646. It seems 
that the defendants received a message at its 
office in New Ulm directed to the plaintiff 
at St. Paul of which the following is a copy: 
“Slippery Sam, your name is pants. (Signed) 
Many Republicans.” 

The defendant company forwarded the mes- 
sage to the plaintiff at St. Paul and the operator 
there placed it in a sealed envelope and caused 
it to be delivered to the plaintiff. The court 
holds that the message on its face was susceptible 
of a libellous meaning and that the evidence 
was sufficient to justify a finding by the jury 
that the defendant maliciously published a libel. 
The opinion of the court upon this point is as 
follows: 

“The message was on its face, fairly susceptible 
of alibelous meaning. The sting is in the word 
‘slippery.’ This word, when used as descriptive 
of a person, has a well understood meaning. 





It means when so used, that the person to whom 
it is applied can not be depended on or trusted; 
that he is dishonest, and apt to play one false. 
(Cent. Dict.) If such is the meaning of the 
word as used in this message — and of this the 
jury were the judges — it was clearly libelous, 
because if a man is dishonest, and apt to play 
one false, he merits the scorn and contempt of 
all honorable men. To falsely publish of a 
man that he is slippery tends to render him 
odious and contemptible. Such a publication 
is a libel. (Wilkes v. Shields [ Minn. ], 64 N. W. 
g21.) The question whether or not the defend- 
ant maliciously published the libel is one of 
some doubt, but we are of the opinion that it 
was a question for the jury, under the evidence. 
Technically, the defendant published the libel 
when it communicated it to its operator at St, 
Paul, but whether such publication was wrong- 
ful (that is actionable) depends on the further 
question whether or not it was privileged. 

The defendant was a common carrier, and 
was bound to transmit all proper messages de- 
livered to it for that purpose, but it was not 
bound to send indecent or libelous communica- 
tions. Where a proffered message is not mani- 
festly a libel, or susceptible of a libelous mean- 
ing, on its face, and is forwarded in good faith 
by the operator, the defendant can not be held 
to have maliciously published a libel, although 
the message subsequently proves to be such in 
fact. In such a case the operator can not wait 
to consult a lawyer, or forward the message to 
the principal office for instruction. He must 
decided promptly, and forward the message 
without delay, if it is a proper one, and for any 
honest error of judgment in the premises the 
telegraph company can not be held responsible. 
But where the message, on its face, is clearly 
susceptible of a libelous meaning, is not signed 
by any responsible person, and there is no 
reason to believe that it is a cipher message, and 
it is forwarded under such circumstances as to 
warrant the jury in finding that the operator, 
in sending the message, was negligent or want- 
ing in good faith in the premises, the company 
may be held to have maliciously published the 
libel. A publication under such circumstances 
is not privileged. The evidence in this case was 
such that a finding either way on the question 
whether the defendant maliciously published 
this libel would not be disturbed by the court.” 
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THE EARL OF SELBORNE. 


Hard upon the memoir of Lord Bowen, which we 
Of the 
two men we may say: “So near, and yet so far.’ 
Bowen, if he had published nothing, must have 
been looked on as a literary man — he had the 740s, 
to use a word of which Lord Selborne was very 
The late lord chancellor, though he edited 
and wrote books —of which, perhaps, these two 
new volumes are the chief —is hardly to be de- 
scribed asa man of letters. Both law lords were 
highly distinguished classical scholars at Oxford, 
Palmer had not Bowen’s humor or lightness of 
touch; as a consequence the latter had no trace of 
the former’s ponderousness, nor could he vie with 
him in austerity. 


recently noticed, come these memorials. 


fond. 


The essential difference of char- 
acter corresponded to divergence of physical con- 
stitution. Bowen's was a delicate organism, and he 
broke down practically from overwork. 
‘Sas hard 


Selborne 


, 


as nails,” and amount of work 
If Bowen had written his auto- 
biography, we might not have had two such _ solid 
volumes, but we should have had more fun. We 
will not speculate what would have happened if 
either of the two had written the other’s life. 


wis no 


daunted him. 


Whoever reads or rambles through these records 
must remember that they are addressed to his 
for presumably, a large 
amount of domestic matters 


children, whom alone, 
intended. 


Lord Selborne, unlike other masters of the Wool- 


inserted is 


sack, ‘‘never kept journals or diaries or any other 
record of ‘his’ private thoughts and meditations,” but 
had, in 1888, when this work was written, ‘¢a very 
vivid memory of the earlier part of his life.” 
then seventy-six years old; he died in 1895. 


He was 
It had 
been, he tells us, his ‘‘ habit to preserve such letters 
and papers as I thought of permanent. iuterest, 
whether relating to family or to public affairs.” 
His daughter, Lady Sophia Palmer, edits these me- 
morials by inserting in their appropriate places such 
letters as she could obtain, with a note here and 
there. It is only fair to notice his own people’s 
estimate of him. ** As he did not live for himself,” 
says the preface, ‘‘so he did not live in himself; 
and as his heart was filled with the love of his peo- 
ple and his country, he could only write of himself 
as affected by these relationships.” 

Family affection and piety seem to have been the 
of the Palmer —in the 
case of Selborne’s father to such an extent as to in- 
vest the picture of him with a general as well as a 
personal interest. The writer felt this in making 
his account of him for his children his chief ‘‘labor 
of love.” 


chief characteristics gens 


He must have been a magnificent speci- 
men of the country parson, and it is quite easy to 
understand his illustrious son’s stalwart churchman- 
ship. In the latter’s pious correspondence, however, 





there is just that soupcon of priggishness which 
every now and then suggests itself in Selborne’s 
other utterances. However, it is only in the inter- 
family letters that the religious element is copious. 
One story of Palmer’s pére takes us back to the 
‘‘ Swing” riots of 1831. The magnates of Buck- 
inghamshire were in the town hall of Buckingham. 
There was a surging mob outside. Mr. Palmer un- 
dertook, if the doors were opened, to manage the 
conference. The malcontents entered and demanded 
their rights. ‘* What rights?” said Mr. Palmer. 
This did not appear, but the leader declared their 
loyalty to the throne. ‘* Taking him at his word, 
my father at once declared that he was a fit and 
proper person to be sworn in as a special constable, 
which was forthwith done,” and the disturbance 
collapsed. 

Roundell was at Rugby and Winchester, but we 
hear little of the former. At the latter each candi- 
date (in 1825) had to construe a few lines in some 
Greek or Latin book, in which he was prepared, and 
to say ‘‘ All people that on earth do dwell” (with- 
out any pretence of intonation) in reply to an inquiry 
whether he could sing. The colossal conservatism 
of Winchester comes out in a story how, when a 
headmaster ameliorated the rugged hardships of the 
breakfast table, the boys ‘‘rose en masse the first 
morning, and broke the things designed for their 
comfort.” The student of pedagogy will find much 
curious matter in these school days. 

William George Ward, Robert Lowe and Card- 
well were his chief friends at school, and from time 
to time we hear of them again. To the second 
Palmer admits “intellectual obligations;” he was 
capable then, as since, of saying pungent things. 

Again, for a knowledge of the Oxford of 1830-34, 
these pages are very instructive. It is pleasant to 
piece Palmer’s set together from scattered indica- 
tions. Claughton, afterwards Bishop of Rochester 
and then of St. Albans, described Wordsworth’s 
poetry as ‘the most purifying he could think of.” 
“Tt was he who initiated me into the beauties of 
Tennyson’s two first small volumes, and induced me 
to purchase the earliest editions of them, which, 
now enriched by notes in Lord Tennyson’s own 
hand, are treasured in my library.” Charles Words- 
worth, afterwards Bishop of St. Andrew’s, was a 
nephew vf the poet. “I used to sit in his room 
evening after evening, listening to his animated 
talk about his uncle, and Sir Walter Scott, and 
Southey, and Coleridge, all whom he had, I think, 
known personally, and of whom he had heard much 
from others.” The education in Wordsworth was 
continued later under Frederick Faber, and it be- 
came a ‘‘ practical influence. * * * I know no 
other reading (except the Bible) of which the influ- 





ence upon myself has been so profound and lasting. 
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From Wordsworth I learnt * * * large human 
sympathies.” An undergraduate named William 


Ewart Gladstone, ‘‘ prince of the Etonians of his 
time,” was president of the union. 


The list of 
really great names figuring in these debates is too 
long to reproduce. In May, 1831, during the crisis 
of the first Reform Bill, Gladstone carried, by 34 to 
38, ‘‘ That the ministry has unwisely introduced, and 
most unscrupulously forwarded, «a measure which 
threatens not only to change the form of govern- 
ment, but ultimately to break up the very founda- 
tions of social order, 
forward the views of those who are pursuing this 
project throughout the civilized His 
speech, says Lord Selborne, in support of this pro- 
position ‘might, perhaps, have been repeated with- 
out change of a word by those who dissented from 
his own Irish measure of 1886." Archdeacon Deni- 
son, who heard the oration, prophesied that ‘ the 


as well as eventually to 


world.” 


speaker was on the high road to Liberalism.” 
Clever archdeacon ! Other debaters were Mellish 
and Wickens, afterwards judges. 
called Uniomachia which sprang out of these con- 
tests is still read at Oxford. 
his son, as moved by “gentle 


The jeu esprit 


A reference therein to 
Mayow’s form,” 
alarmed Palmer pere till he was told the proper 
name was masculine. In 1833 he went to Seaton 
in areading party with Tait, not then Archbishop 
of Canterbury. 
minded Palmer in 1872, by which a local poet 
coupled them thus: 


It was a good ‘‘shot,” as Tait re- 


He whom near yonder cliff we see recline, 

A mitred prelate may hereatter shine; 

That youth, who seems exploring nature's laws, 
An ermined judge may win deserved applause, 

The time of stress at Oxford was at hand, and, 
with his ecclesiastical tendencies, Palmer was natu- 
rally attracted by the Oxford movement, and, in- 
deed, all questions affecting the University. There 
are many curious reminiscences of passing events 
there, and of some notable persons in this connec- 
tion, such as the Duke of Wellington, Lord and 
Lady Winchilsea, John Robert Godley and Dr. 
Routh. There is a great deal, too, about his brother, 
William Palmer, who was absorbed in religious 
questions, and took a line of his own in the con- 
troversies of the time. In 1834 Roundell came to 
town, and after a time settled down in Lincoln’s- 
inn, and went through the ordinary course of pu 
pilage, which, of course, was distasteful to him. 
He went into the chambers of Mr. James Booth, 
where he saw something of the only solicitor to 
whon, it is said, a statue has been raised — Edwin 
Wilkins Field. Through Mr. Booth, too, he met 
Romilly, M. R. and Harriet Martineau. 
called in 1837, but “ business, of course, did not 
come at once.”’ His spare time he devoted to lit- 


He was 








erature, reading, amongst other things, Carlyle’s 
‘* French Revolution,” the style of which “ was too 
much like chopped straw to satisfy my taste.” He 
liked Southey, and could never understand why his 
poems were not more popular, From this time, 
too, nothing of publie importance at Oxford failed 
to engage his attention or his participation. We 
read in turn a contemporary’s view of the Hampden 
controversy, the Gorham case, Gladstone’s election, 
the fight about Ward’s book, and many another 
question. He had improved his acquaintance with 
Gladstone. When he drew up some paper con- 
nected with the Canada Clergy Society, Gladstone 
used about it the words “too good,” ‘‘emphasizing 
them so as to make it plain to me that the compo- 
sition was not to his taste. I date from that criti- 
cism, of which I felt the justice, a dislike to an 
ambitious and rhetorical manner of writing, which 
has since grown upon me and has become a con- 
firmed habit of my mind.” 

In 1839 he had his first ‘‘ real start ” at the bar. 
From his call to the end of 1838 he only earned 
twenty-six guineas, An influential uncle in the city 
secured him the ‘‘custom” of Freshfields. As 
he truly says, “my university successes would 
never, by themselves, have procured me a brief, but 
they may have helped to accredit anything which 
was said in my favor.” Lovers of the spiritual will 
find much throughout these volumes that is con- 
genial, perhaps nothing more so than the passage 
beginning: ‘‘ Surrounded as I was in those days by 
most of the elements of earthly happiness, I was, 
nevertheless, not at peace with myself.’’ (Chap. xv.) 
The barrister destined to fame must, it seems, in his 
early days, ‘* write for the papers,” and about this 
time Palmer wrote for the Times, but he took care 
In the con- 
test for the Oxford Professorship of Poetry in 1841 
he was a strong partisan, and came into contact 


to keep the fact as secret as possible. 


with Keble, who, in his published lectures delivered 
from that chair, added an appendix, ‘ MJonitum de 
Persis Eschyli,” by the future lord chancellor. 

In Lincoln’s-inn Palmer was intimate with James 
Robert Hope (Scott), and in the chambers he bought 
from Lord Langdale he had among his pupils Lord 
Hobhouse, Lord Farrar, and Montague Bernard. 
‘* When I began practice, and for a long time after- 
wards, the separation of the equity from the com- 
mon law bar was more complete (probably) than it 
had been at any former time, or is likely hereafter 
tobe. * * * I felt afterwards the disadvantage 
of so hard a line, and the sense of it sharpened my 
zeal for the reforms, which I was the means of in- 
troducing in 1873,” Almost every lawyer of repute 
in those days figures in these pages. One story is 
excellent. Sir Lancelot Shadwell was ‘‘ a weak and 
rather eccentric man.’”” When somebody suggested 
to him that a judge must feel very anxious indeed 
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when he had to decide questions involving prop- 
erty of large value, ‘‘ not at all,’’ he is reported to 
have said, ‘tone or other of them must have it. 
What does it signify which ?"’ Whereupon a wag 
wrote his epitaph: ‘‘ Here lies Sir Lancelot Shad- 
well, some time Vice-Chancellor of England. What 
does it signify?” A few more stories of this sort 
There is 
an interesting account of his return for Plymouth 


would considerably diversify this book. 
in 1847, as a Peelite. Here we hear first of Gold- 
win Smith, ‘‘ full of gloomy forebodings of revolu- 
tionary changes Apropos of the 
writer’s marriage in 1848 with Lady Laura Walde- 
grave, he mentions that in those days wedding 


in England.” 


presents were made only by near relations and inti- 
mate friends.” 

After entering parliament, he naturally began to 
take a more prominent part in public affairs, once 
even, ‘‘truncheon in hand,” as a special constable, 
during the Chartist excitement, which, too, caused 
him in an odd way to make his only departure from 
Of Feargus 
O’Connor he says that perhaps the thing for which 


the strict observance of Sunday. 


he most deserves to be remembered is a retort made 
on him. He had said that he didn’t care whether 
the country was governed by the Queen, the Pope, 
or the Devil. If the time ever came, said Sir Rob- 
ert Peel, when the personage last named should 
have supreme power in England, ‘* No doubt the 
hon. member would enjoy the confidence of the 
Crown.” 

Palmer's ‘‘ strong preference,” and, as he thought, 
his ‘* real vocation,”’ was for court work, so he ap- 
plied to Lyndhurst for silk in 1846 — ** perhaps 
an audacious thing to do” after only nine years at 
the bar, but he wished to keep pace with Rolt, who 
Rolt got 
‘*T had no 


had been called the same day as he had. 
his gown, but his competitor did not. 
doubt that Lyndhurst was right as to both of us.” 
However, Lord Cottenham made him a Q. C. in 
1849. Just then he was fighting hard against the 
“ Wife’s Sister Bill.” ‘On one occasion (9th of 
May, 1855) in the House of Commons, and more 
than once in the House of Lords, | have had the 
credit (whether justly or not) of having spoken with 
such effect as to influence the vote of the house.” 
His verdict on Peel is: ‘* In versality and brilliancy 
he has been surpassed by other statesmen of this 
century; in measured and equitable judgment, by 
none.” 

Toward the end of 1848 ‘* Jowett and Arthur 
Stanley pressed me to take up the question” of 
university reform, but his oath to his college pre- 
vented him complying. He took, however, an im- 
portant part in the discussion, ‘‘ I was then first 
brought into personal communication with Lord 


Derby, and was disappointed at his apparent uncon- 


cern about the whole matter.” That there was 





nothing bigoted in his churchmanship may be 


gathered from this sentence: ‘‘I had myself no 
love for the particular test of Thirty-nine Articles, 
as applied to iads of eighteen or nineteen, fresh 
from school, or, indeed, as applied to anybody.” 
There is a great deal about the Crimean war, and 
his friendship with Arthur Gordon (now Lord 
Stanmore), the son of Lord Aberdeen, gave hima 
special interest in that absorbing event. ‘I had 
no hatred or fear of Russia, and no belief in the 
possibility of arresting the decay of Turkey.” Of 
the Duke of Newcastle of that day he says that in 
Oxford in his time ** he spoke now and then at the 
Union so badly that I thought there was no 
chance of his ever becoming a tolerable speaker; ” 
but Gladstone, to whom he had given his pocket 
borough of Newark, encouraged him, and he be- 
came a capable man and fair speaker. ** Of all 
the eminent men whom I have known he was the 
unfortunate.” Lord 
Palmer about Mr. Pitt, who had been his guardian, 
and left on his mind the impression that ‘* Pitt has 
suffered more than most great men from having no 


; 


most Aberdeen spoke to 


biographer sufliciently acquainted with and in- 
terested in nis private life to tell the world all that 
was worth knowing about it.’ Arthur Gordon re 
ports Gladstone as saying, ‘‘ people were as war- 
mad as ever;” he had had conversations with two 
individuals—the one a peddler, the other (the more 
rabid) a bishop.” 

On the Sunday question, as might be expected, 
the member for Plymouth was a Sabbatarian. He 
made a hit in the debate of 1856, when Sir Joshua 
Walmsley’s motion was rejected by 376 to 48. 
Palmer used an argument which we do not remem- 
ber to have met elsewhere: ‘‘ Considering the pov- 
erty of many of that class whose interests had been 
chiefly dwelt upon in that debate, * * * I 
thought much more affecting and moving argu- 
ments might be constructed for allowing them to 
labor on Sunday in their different callings for addi- 
tional bread than any of those offered in favor of 
intellectual recreation and amusement.” 

Some of the coutemporary sidelights he throws 
on appointments are amusing and frank. The ele- 
vation of Wilde (Lord Truro) to the Woolsack in 
1850 ‘‘ had been received with surprise, and could 
only be accounted for by his marriage with Miss 
d’Este, the Duke of Sussex’s daughter.” He was 
‘not unsuccessful.” Again, in 1858, Lord Derby’s 
nomination of Thesiger ‘‘took the profession and 
the country by surprise.” St. 
grained temper had probably made him a disagree- 
‘‘himself shared in 
Lincoln’s 


Leonard’s ‘‘ cyoss- 


Thesiger 
I met 


able colleague.” 
other peoples’ surprise. 
inn on the day when the announcement was made, 
and when | stopped to congratulate him we had 


him in 
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both some difficulty in keeping our countenance.” 
In 1859 Lord Campbell took Lord Cranworth’s 
place as chancellor. “ Why that change was made 
I have never understood, * * * as Chancellor 
Campbell was not remarkable, certainly not Lord 
Cranworth’s equal.”” In 1861 his own turn came. 
Lord Palmerston offered him the solicitor-general- 
ship. ‘‘My interview with the prime minister 
lasted no more than five minutes. I stipulated that 
I was to be free on the church rate and wife’s 
sister questions, to which he readily agreed, and he 
told me that a seat would be found for me in parlia- 
ment.” Thus are we governed! Mr. Gladstone’s 
biographer will do well to consult these pages on- 
ward from the Crimean war to catch an interested 
and able spectator’s point of view of the shifting 
politics of the times. 

From this time Sir Roundell, of course, had an 
official Joews standi in many public affairs. We hear a 
great deal, for instance, of the questions of interna- 
tional law which sprang out of the American war of 
1863-4, and often threatened to embroil us in war 
with the United States. The cases of the 7rent 
and the Alabame are treated authentically by one 
who was an actor in the events connected with these 
names, and perhaps his contribution on the latter 
episode is the most original in the book. The story 
in Mozley’s ‘* Reminiscences,” according to which 
the Alabama got away through the carelessness of 
the government in communicating with Sir John 
Ilarding, the queen’s advocate, he quite explodes, 
He shows clearly that the fatal delay of two or 
three days was due to Sir John’s illness. The Alez- 
andra case, in 1863, led to a conflict with Chief 
Baron Pollock, which illustrates curiously the old 
procedure before the judicature act. About the 
same time there is a hint of what must have been a 
delicious scene. During the affair of the Z'usccloosa, 
in 1864, when Palmer was attorney-general, ‘‘ Lord 
Westbury * * * sent for Robert Collier (S.-G.) 


and myself, and gave us a lecture on the duty of 
the law officers to confine themselves to questions 


of law without meddling with policy.” Of Lord 
Westbury, as of Sir James Graham, Sir George 
Cornewall Cairns, Lord Palmerston and 
others, there are valuable critical estimates by one 
who had good opportunities of knowing. Of 
Bethell he says: ‘‘ Strange as it may seem, there 
was in him, mixed with all that was artificial, an 
element of extraordinary simplicity, a want of tact 
and practical good sense, in which may be found 
the explanation of the errors and oversights which 
produced his fall. * * * Great prosperity threw 
his mind off its balance, but there never ceased to 
be in him a nobler element, of which I personally 
had frequent experience.” 
singularly little. 


Lewis, 


Of Brougham we hear 





The stories about Palmer’s powers of endurance 
were innumerable. The truth is striking enough. 
Lady Sophia Palmer says, in a note that she wrote 
at her father’s dictation, as follows: ‘‘ For years I 
was obliged, more than once in the course of a ses- 
sion, to work two and three days together without 
going to bed. I even remember on at least one 
occasion, working thus from 2 a. m. on Monday to 
late on Saturday, but this was exceptional.” Gold- 
win Smith wrote to Lady Sophia: “I went to his 
chambers when he was Attorney-General, on a 
Wednesday afternoon, and was told by the clerk 
that I had better not go in, as Sir Roundell had not 
been in bed that week.” He still pursued his fav- 
orite study of hymnology, to the literature of 
which he made some contributions. 

We have no space left to speak of the famous 
dinner to Berryer, at which Sir Roundell presided ; 
of his remarks on the Danish war; on ‘* Essays 
and Reviews,” or on Bishop Colenso’s case. Sir 
William Harcourt he calls ‘‘a man of great abili 
ties and not ambition. * * * I obtained 
for him from Lord Cranworth, in 1866, the rank of 
Queen's counsel, on the strength of his attainments 
as an international jurist, though he had no busi- 


less 


ness at the bar and was of only twelve years’ stand- 


ing. I was in part responsible seven years later for 
his appointment as Solicitor-General. There were 
always those tendencies in his character which have 
made him what he now is, the most thorough 
going of partisans.” 

We have been fast traveling towards our own 
generation, and the part of these memoirs to come 
will bring us down to a point within the last few 
years. The next instalment we shall, therefore, 
expect with peculiar interest, though we hope it 
will not be so long as this.—Law Times. 

ss = 


THE SELECTION OF JURIES GRAND AND 
PETIT. 


Robert E. Jenkins before the 
Bar Association. 


NDER existing statutes and methods of selec- 
U tion, the character of juries in Cook county 
will reflect in large measure the character of the 
county board thenserving. An honest and efficient 
board, will mean honest and efficient grand jurors, 
and fairly good petit jurors. The county board 
is authorized to select the grand jury whenever one 
is required. There are no limitations imposed as to 
methods of selection — this 
tion with the board. The system which has pre- 
vailed in Cook county from a time when the mem- 
ory of man runneth not to the contrary, has been 
for each member of the board to put two names on 
separate cards, into a hat, the hat is shaken, and 
the twenty-three names has been drawn out to con- 
stitute the grand jury. 


Address of Hon Illinois State 


is a matter of discre- 
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As the board consists of fifteen members, only 
thirty names are put into the hat, and all of these 
but seven are drawn out. The opportunity afforded 
by this metiiod of procedure for packing a grand 
jury, is probably unmatched among civilized men. 
Concert of action among a majority of the board 
could “ fix’ the grand jury whenever desired, and a 
corrupt majority had no fears of investigation or in- 
dictment so far as the regular panel was concerned. 
The result of such a practice has been necessarily a 
resort, in times of emergency, to the special venire, 
which is confessedly another method of packing a 
grand jury for special work. A great evil in itself, 
but one absolutely essential under the circum- 
stances. The thing urgently needed is a system 
whereby a sufficient number of persons well quali- 
fied, say not less than one thousand, may be impar- 
tially selected once a year, their names put into a 
wheel, and a sufficient number drawn therefrom 
from time to time to constitute the grand jury. In 
such a manner, a body could be provided without 
bias or prejudice, and without reference to the per- 
sons or questions they were called upon to investi- 
gate, 

Our law and practice with reference to petit jur- 
ies is little better. The statute requires that in 
September in each year, the county board shall 
make up a jury list of a sufficient number, not less 
than one-tenth of the legal voters of each town or 
precinct in the county. Sometimes this require- 
ment has been technically complied with by adopt- 
ing the entire printed lists of the election commis- 
sioners as the jury list. Usually, however, this pro- 
vision has been ignored and the board has proceeded 
under subsequent sections, to make up lists from 
time to time. These lists have contained at most, 
only a few thousand names, and it has often hap- 
pened that when the names were written upon 
vards, and put into the box, the larger part thereof 
would be almost immediately drawn out to provide 
jurors for a single term of court. 

Here again is an opportunity to get particular 
persons or a particular class of persons upon the 
panel, if there be the purpose to put them there. 
Even when the board has made a special effort to 
secure good jurors, the result has only been a par- 
tial success, because all the necessary information 
was not at hand to guide them to wise selections. 
All legal voters are not subject to, nor fit for jury 
service; and a list made up at random from the 
registry, results in summoning many persons not 
qualified. This involves large expense. Much valu- 
able time of the court is taken up in sifting the 
panel, and the jurors secured are not up to the 
statutory standard. According to this standard, 
jurors, both grand and petit, should be of the age 
of twenty-one years, and under sixty years, in pos- 





session of their natural faculties, and not infirm or 
decrepit; ‘‘of fair character, of approved integrity, 
of sound judgment; well informed, and who under- 
stand the English language.” 

These qualifications are ample, but in this great 
city, how shall « jury list be made up, which con- 
tains the name of only such persons? Besides there 
are many thousands of voters exempt; such as law- 
yers, doctors, ministers, judges and clerks of elec- 
tion, members of State militia, firemen, policemen, 
Fairly 
complete lists of these exempt classes can be ob- 
tained, preserved and kept up to date by suflicient 


teachers, persons holding office and others. 


expense and care; but there is no source of infor- 
mation regarding the age of voters, nor as to their 
intelligence, character or acquaintance with the 
English language, to which the county board can 
resort. The board might employ canvassers, A 
suggestion was once made to have this experiment 
tried, but on careful consideration it was not adop- 
ted. Such canvassers would not improve the situ- 
ation without a good board back of them. 

With some boards we have had in Cook county, 
these employes would have been only so many more 
‘*tax eating ward heelers,” and the jury list selec- 
ted by them ten fold worse than before. No effort 
van make the present system yield satisfactory re- 
sults. Fifty years ago, when everybody knew every- 
body else, it was sufficient; it is sufficient to-day in 
most of the counties of the State, but it is entirely 
inadequate for Chicago. Other large cities of the 
country have found it necessary to obtain special 
enactments for the selection of jurors. 

In New York city grand jurors are selected once 
a year by a board consisting of the mayor and five 
designated presiding judges. This board meets in 
September each year, at the office of the jury com- 
missioner, to select a list of names from which 
The jury commissioner is 
They may meet again and 


grand jurors are drawn, 
secretary of the board. 
as often as necessary, in order tou keep the number 
of names on the list up to one thousand. These 
names are put into a box from which all grand 
juries are drawn. 

The county of New York, and also Kings county, 
each has a jury commissioner who makes up the 
jury list and decides all questions as to qualifica- 
tions for jury service. He may summon any person 
to appear and be examined as to his fitness, and 
may appoint the necessary clerks, assistants and mes- 
sengers, The commissioners of taxes and all other 
public officials are required to render him assist- 
ance in procuring names. No person is qualified 
for jury duty who does not own property worth 
$250, and no one is required to serve more than 
twelve days in any one year, except to finish a pend- 


ing case, The jury list in Kings county must con- 
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tain the’names’of five persons in each 1,000 inhabi- 
tants. 

In Philadelphia the assessors are required to col- 
lect and preserve information regarding each prop- 
erty owner. Certain designated judges of the 
court, together with the sheriff, constitute the board 
to make up the jury list. They meet in December 
each year and select a sufficient number of sober, 
healthy and discreet citizens to constitute the seve- 
ral panels of grand and petit jurors for all courts 
for the ensuing year. 
into the wheel. 


The names selected are put 
They are also certified to each 
court where they are to remain for public inspection. 
A quorum of the board, consisting of one judge 
from each court and the sieriff, must meet three 
weeks before the commencement of any term of 
court and draw from the wheel enough names for 
the grand and petit juries for the term. Any per- 
son having served is not liable for service again for 
three years. I regard this as an important provision, 
as [am sure there are a large number of men ac- 
tively engaged in business who would willingly 
serve one term if they were not again liable for 
three 
there is no reason why any one should be summoned 
more frequently. 

Boston has a peculiar system. 


years, and in a properly conducted system 


A list is prepared 
It 
is then publicly posted for ten days, after which it 
is revised by the board of aldermen and becomes 
the jury list. 
son for each one hundred inhabitants, 


once a year by the board of registers of voters. 


It must contain the name of one per- 
These names 
are all put into a box out of which all juries are 
drawn. 
up of the twenty-three names first drawn. 

The city of Baltimore is included in the jury sys- 


When a grand jury is required, it is made 


tem of the State of Maryland which is entirely in 
the hands of the judges of the courts, this metropo- 
lis having certain provisions, necessary on account 
of greater density of population. Under the general 
plan, the clerks of the County Court of each county 
are required to file with the clerk of the Circuit 
Court complete lists of taxable male inhabitants, 
and from these the judges of the courts select the 
jury lists and superintend the drawing of jurors, 

Ohio has a jury commission law which applies to 
the city of Cincinnati. Three commissioners are ap- 
pointed by the judges of the courts. They meet 
once a year and select such a number of names as 
may be fixed by the courts. These constitute the 
jury list for twelve months. The names are all put 
into a wheel out of which juries are drawn from 
time to time as required. 

The jury service of St. Louis is managed by a 
jury commissioner who is appointed by the judges 
of the Circuit and Criminal Courts every four years. 
He is to employ the necessary deputies and make a 
thorough canvass of the city every two years and so 








ascertain the names of those fit and available for 
jury service. This canvass produces between 
50,000 and 60,000 names. From these about ten 
per cent are selected for a special jury list, for ser- 
vice under a special jury law which I need not now 
discuss. The remainder, being about 50,000 names, 
are all placed in a wheel from which the ordinary 
juries are drawn. The system produces good juries. 
For grand juries the jury commissioner and the law 
judges of the Circuit Court select six hundred of 
the best qualified men in the city, and the names of 
these are put into a separate wheel out of which the 
grand juries are drawn. 

This review of what has been done elsewhere, 
shows Chicago to be away behind the times in se- 
lecting jurors, Every other large city of the country 
has recognized the importance of securing good 
juries, and has charged some person or persons with 
the especial and particular responsibility of procur- 
ing them. Usually the control of the machinery has 
been placed with the courts. This is most appro 
priate, because they must first discover any defects 
in the service, and can at once take action to re- 
move them. Chicago with all its progress in other 
directions, in this matter of jury selection has stood 
still. And yet more difticulties present themselves 
here than anywhere else in the country. This, be 
cause of our rapidly increasing population and fre- 
quent changes of residsnce, and also on accouut of 
the very large number of voters who are not familiar 
with our language. 

A law providing for a jury commission to consist 
of three persons appointed by the judges was en- 
acted by the Legislature of the State in 1887, and 
was submitted to vote in November of that year, 
but for want of any organized support, it failed of 
adoption. 
the matter 


If the courts and lawyers would take up 

and have a proper bill prepared, it could 
at the next session of the Legislature and 
its adoption secured in 1887. I believe there is no 
other matter of law reform so important for Cook 
County as this. The waste of money insummoning 
persons not qualified or not fit for jury service, and 
of the time of the courts in the examination and 
weeding out of such material, would more than pay 
the cost of a good system. But cost is a small mat- 
ter compared with the mistrials, hindrances, delays 
and denials of justice which are the perennial fruits 
of our present procedure. 


be pressed 


For the six months ending May 31, 1896, process 
was issued to the sheriff of Cook county, which he 
served or tried to serve on 13,494 persons. Out of 
the whole number, only 3,976 actually sat as jurors. 

Of those who did not serve, 475 had served within 
a year; 477 were over sixty years of age; 570 were 
judges and clerks of election; 946 were not familiar 
with the English language; 142 were deaf; 573 
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sick; 101 were not citizens of the United States; 
1,530 could not be found by the sheriff. 

Others were out of the county, members of 
militia, failed to appear, etc. I make no comment 
on the efficiency of the adminrstration that pro- 
duced this result. ‘ 

It thus appears that of those for whom summons 
issued, less than one-third found their way into the 
jury box. That is two-thirds of the time spent in 
the effort to get juries by the jury clerks, the county 
clerk and the sheriff, was thrown away. 

I recommend that this association, in co-operation 
with the Chicago Bar Association, take up and push 
the matter of jury reform. That a carefully pre- 
pared bill be drawn providing for a jury commis- 
sion to be under the direct control of the courts, 
and its adoption secured, That the election law to 
be so amended as to require the board of election 
commissioners to ascertain and record, in addition 
to the facts now gathered, the age of male voters, 
their occupation, and whether they are familiar with 
and can read and write the English language. To 
these records the jury commission should have free 
access. It has been suggested that the election 
commissioners might be the jury commission, but 
this would seem to me unwise. The selection of 
juries should not be incidental to something else, 
but should be the one thing which somebody, or 
some board is to attend to under the direct super- 
vision of the courts. 

The system should be divorced from politics; and 
there should be power to employ such canvassers as 
may be necessary in order that a list may be made 
up, as far as may be in a great cosmopolitan com- 
munity, which shall contain the names of qualified 
citizens ‘‘of fair character, of improved integrity, 
of sound judgment, well informed and who under- 
stand the English language.” Let us have 50,000 
to 100,000 such names at all times in the jury box, 
from which all regular panels and special venires 
must be drawn. 
properly filled up once a year; and then we may 
hope that the people of Cook county may find that 
remedy in the laws guaranteed to them by the Con- 
stitution of this State; and that they may obtain 
“right and justice freely, and without being obliged 


Let us have a grand jury box 


to purchase it, completely and without denial, 
promptly and without delay.” 


a — 


GIFT INTER VIVOS- DEPOSIT IN BANK. 


N Serivens v. North Easton Sav. Bank, decided 
by the Supreme Judicial Court of Massachusetts 

in May, 1896 (44 N. E. R. 251), it appeared that 
plaintiff's father deposited money in a savings bank, 
telling the treasurer it was for his son after his death, 
and the bank book was indorsed to that effect. 





Plaintiff testified that, a few months after the de- 
posit, his father had given him the book, telling 
him to keep it; plaintiff looked it over, to see what 
it was, but handed it back, telling his father to 
keep the book and use what money he wanted; that 
several times thereafter his father told him he could 
have the money when he wanted it. It was held 
that the evidence was suflicient to warrant the find- 
ing that the father intended a present gift to the 
son, and not a testamentary gift. 

The court said in part: ‘‘The question between 
the plaintiff and claimant was whether a valid trust 
had been established in the plaintiff's favor, so as 
to entitle him to the deposit, or whether what was 
done was an attempted testamentary disposition of 
it. That was a question of fact for the jury, and 
the distinction between the two was clearly pointed 
out by the presiding justice in his charge. The 
jury was also told, in substance, that what was 
written in the bank book was not enough, but that 
in addition to that the testator must have indicated 
to the plaintiff, in some form of language, that the 
deposit then belonged to him, although he could not 
have it until his father’s death, and that this was 
assented to by him. There was testimony from the 
‘treasurer of the savings bank, that at the time of 
the deposit the testator said that he wanted his son 
to have it after his death. There was also testi- 
mony from the plaintiff, the weight and import of 
which were for the jury, that about four months 
after the deposit the testator told him to take the 
book, saying somebody might take it, and that he 
should take it as his own, and give it to his (plain- 
tiff’s) neice; that plaintiff took it and looked it over, 
and saw about what it was, and then said he would 
leave it there until it was called for, and that he 
left it with his father until he died; that he knew 
it was there for him; that his father reserved the 
right to draw what he saw fit, though he knew he 
would only draw a little at a time; and that his 
father told him that he could have it (the money) 
when he wanted it. We cannot say on this testi- 
mony that the jury was not justified in finding a 
(Eastman y. Bank, 136 Mass. 208; Gerrish v. 
Alger v. 


gift. 
Institution for Savings, 128 Mass. 159; 
Bank, 146 Mass. 418, 15 N. E. 916.) 
- a oes 

FRAUDULENT CONVEYANCES---INNOCENT PARTIES. 
A mortgage made to a trustee to secure several dis- 
tinct debts owing to different creditors is not ren- 
dered void, as to such of the creditors holding valid 
claims as are without notice or knowledge of any 


fraudulent purpose in the making of the mortgage, 
by the fact that there was such fraudulent purpose 
on the part of the mortgagors, participated in by 
(Tefft v. Stern [U. S. C. 
C. of App.], 73 Fed. Rep. 591.) 


the remaining creditors. 
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Rotes of American Decisions. 

ATTACHMENT OF REAL PROPERTY—EFFECT—POSs- 
SESSION OF couRT. — The levy of an attachment 
upon realestate gives to the court from which the 
process issues neither actual nor constructive pos- 
session of the property, but only creates a lien 
thereon in favor of the attachment creditor. (Inre 
Hall & Stilson Co., |U. 8. C.C., Cal.], 73 Fed. Rep. 
527.) 

CONSTITUTIONAL LAW—OPERATION OF CONTRACTS. 
The prohibition upon the passage of State laws im- 
pairing the obligation of contracts refers only to the 
laws of a State, and not to judicial decisions, or to 
the acts of State tribunals or officers under statutes 
in force at the time of the making of the contract the 
obligation of which is alleged to have been impaired. 
The allegation in the bill filed in the circuit court 
that in certain proceedings, under which the de- 
fendant claimed, said court acted ‘‘ entirely without 
jurisdiction, and without cover of authority, save as 
the agent and organ of said territory,” is too indefi- 
nite to show that such proceedings were wanting in 
due process of law, so as to confer jurisdiction on 
the federal courts. (Hadford v. Davies, [U. S. 8. C.], 
16 S. C. Rep. 1051.) 

FEDERAL COURTS-—DISCRIMINATION AGAINST NA- 
TIONAL BANK.—The fact that a State court decides 
ina suit by a national bank against a corporation 
that neither a national bank nor any other person 
can in such a suit recover more than the legal rate 
of interest, while it has previously expressed the 
opinion that, against a corporation under the State 
law, an individual may recover more than the statu- 
tory rate, does not involve a discrimination against 
national banks, so as to authorize the review of the 
latter decision by the Supreme Court. (Union Nat. 
Bank of Chicago v. Louisville, N. A. & C. Ry. Co., 
[U. 8. S. C.], 16S. U. Rep. 1089.) * 

FEDERAL COURTS—J URISDICTION—CITIZENSHIP.— 
An averment that the defendant in an action is an 
association of persons duly incorporated under the 
laws of a particular State is a sufficient allegation of 
citizenship for the purpose of giving jurisdiction to 
the Federal courts. (Baltimore & O. R. Co. v. Mc- 
Laughlin [U. 8S. C. C. of App.], 73 Fed. Rep. 519.) 


FEDERAL COURTS -— REVIEW OF STATE COURT — 
OBLIGATION OF CONTRACTS.—There is no ground for 
review of a State decision, upon the ground of the 
impairment of a contract, if such decision gives no 
effect to the law of the State alleged to impair 
the contract, and the State court decides the case 
on grounds independent of that law. (Bacon v. 
State of Texas [U. S. S. C.], 16 C. Rep. 1023.) 


FEDERAL COURTS— TIME ‘FOR TAKING EXCEP- 
tions.— Exceptions to the rulings of a court in the 





progress of a trial cannot be considered by an ap- 
pellate court, upon writ of error, if the same were 
not taken at the trial, and before the verdict was 
rendered, though the omission to do so was in con- 
formity to a practice prevailing in the trial court, 
but not embodied in a rule, by which exceptions 
were permitted to be taken after the close of the 
trial, and included in the bill of exceptions as if 
taken at the proper time. (Johnson v. Garber 
[U. S. C. C. of App.], 73 Fed. Rep. 523.) 
LIMITATIONS—PARTNERSHIP.—In fixing the*date 
at which the statutes of limitations begin to run 
ugainst a canse of action for an accounting of the 
affairs of a partnership, and especially of a so-called 
mining partnership. a court of equity will not 
always take the date of the actual dissolution of the 
partnership by the death of a partner or otherwise, 
but in a case where, of necessity or by consent, the 
surviving partner continues the management of the 


partnership affairs for the winding up of the busi- 


ness, will sometimes postpone the running of the 
statute until such management or winding up has 
been completed, or until such surviving partner has 
openly asserted an adverse claim to the partnership 
assets. (Thomas v. Hurst, U. 8. C. C. [Mo.], 73 
Feb. Rep. 372. 

MASYER AND SERVANT 
GENCE.-— Plaintiff and other seetion 
taken to and from their work on a train which was 
under the control of a conductor, who directed all 
the work done by them. While the train was 
bringing them from work plaintiff was injured in 
jumping from it to the platform of the station at 
which he desired to alight. The train had slowed 
down and was running between four and five miles 


CONTRIBUTORY NEGLI- 
hands were 


an hour, and three of the men having jumped down, 
plaintiff was told by the conductor to jump. The 
platform was about a foot below the car step and it 
was still daylight. Held, that the question whether 
plaintiff was negligent in jumping was for the jury. 
(Northern Pac. R. Co. v. England |U. 5.8. C.], 16 
8. C. Rep. 975.) 


MINING — MINERAL LANDS — ADVERSE CLAIMS.— 
Rev. St. § 2326, providing that one filing an adverse 
claim during the period provided for publication of 
an application for a patent for mineral lands shall 
‘commence proceedings in a court of competent 
jurisdiction ” to determine the right of possession, 
authorizes either an action at law or a suit in equity, 
as may be most appropriate. (Perego v. Dodge 
{U. 8. 8. C.], 168. C. Rep. 971.) 


NATIONAL BANKS—DEPOSITS OF POSTMASTER.— A 
national bank, not designated as a depository of 
public moneys, which receives, under the permissive 
authority of law and the regulations of the post- 
office department, deposits of money made by post- 
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masters in their official capacity, thereby assumes a 
fiduciary relation to the government, and becomes 
a bailee of the government, so as to become directly 
responsible to it for any moneys which it knowingly 
or negligently allows the postmaster to withdraw 
by private check, or otherwise appropriate to his 
own use; and where, after the removal of the post- 
master, he deposits a sum to make good a shortage 
in his balance the bank cannot apply it in discharge 
of a debt due it from him personally. (United 
States v. National Bank of Asheville, U. S. C. C. 
[|N. Car.], 73 Fed. Rep. 380.) 

MORTGAGE OF HOMESTEAD—CONSIDERATION,—An 
existing legal obligation is sufficient of itself to con- 
stitute a valuable consideration for a promise to an 
extent corresponding with the extent of such obli- 
gation. Accordingly held that a mortgage executed 
by the wife of the debtor jointly with him upon 
their homestead, to secure the payment of new notes 
given by him as collateral to old notes, on which he 
was liable as maker, was a valid mortgage, although 
the mortgage would not have been binding upon 
her homestead interest in the property, and would, 
therefore, have been void in toto if it had been given 
to secure the old existing notes, without any new 
consideration, (First Nat. Bank v. Lamont [N. 
Dak. ], 67 N. W. Rep. 145.) 

NEGLIGENCE—ACCIDENT AT RAILROAD CROSSING.— 
The fact that 1 danger is known will preclude a re- 
covery in case of injury, where such danger is ap- 
parent and imminent, and of such a character as to 
impose upon one who undertakes to pass it a hazard 
that an ordinary prudent man would not incur, <A 
person has no right to cast himself upon a known 
danger, when the act subjects him to immediate and 
great peril. (Wherry v. Duluth, M. & N. Ry. Co. 
|Minn.|, 67 N. W. Rep. 223.) 

RAILROAD COMPANIES — RIGHT OF WAY.— Where 
a right of way over and across real estate is granted 
to a railroad company, in consideration of an agree- 
ment by the grantee, contained in the grant, ‘‘to 
build and maintain a good fence on the right of way 
herein conveyed, immediately on the completion of 
the railroad,” the duty of the company to build and 
maintain the fence is a continuing one, running with 
the land; and, if a failure to do so results in a loss 
of crops by the owner, he may recover damages. 
(Lake Erie & W. R. Co. v. Power [Ind.]|, 43 N. E. 
Rep. 959.) 

RAILROAD ARRANGEMENTS FOR 
THROUGH BILLING.— There is no principle of com- 
mon law which forbids a single railroad corporation, 
or two or more of such corporations, from selecting, 
from two or more other corporations one which 
they will employ as the agency by which they will 
send freight beyond their own lines, on through 
bills of lading, or as their agent to receive freight, 


COMPANIES — 





and transmit it on through bills to their own lines, 
and without breaking bulk; and the right to make 
such selection is not taken away by the interstate 
commerce law. (Prescott & A. C. R. Co. v. Atchi- 
son, T. & S. F. R. Co.,U. 8. C. C.[N. Y.], 73 Fed. 
Rep. 438.) 

REMOVAL OF CAUSES—JURISDICTION.—If a case 
brought in a State court is such that it might have 
been brought originally in a court of the United 
States, then it may be removed to the Federal court 
of the district wherein it is pending in the State 
court, when the facts bring it within the second sec- 
tion of the act of August 13, 1888, though neither 
of the parties resides in such district. (Long v. Long, 
U.S. C. C. [Iowa], 73 Fed. Rep. 369.) 

SALE — PASSING OF fITLE — RESCISSION.— A con- 
tract for the sale of timber in the tree provided that 
the purchaser might cut and remove such as it 
selected, for which it was to pay before the ship- 
ment from the railroad station: J/el/, that the title 
passed when the timber was cut and removed, and 
that the seller’s insisting on payment for certain 
logs which had been removed to the station, and 
there rejected by the purchaser before shipment of 
any, did not authorize the purchaser to rescind the 
contract. (Nash v. Rockford Veneer Co. [{ Mich. }, 
67 N. W. Rep. 111.) 

TROVER — DELIVERY OF CATTLE BY STOCK YARDS 
coMPANY,— In trover against astock yards company 
for delivering to F, cattle which defendant was 
keeping for plaintiff, on the presentation and in- 
dorsement by F of an order from plaintiff to deliver 
them to B, defendant may show that F had been in 
the habit of presenting to defendant orders from 
different persons directing cattle to be delivered to 
B, and of indorsing the orders, and receiving the 
cattle thereon, though plaintiff did not know of the 
orders; such acompany being required in delivering 
the cattle to act only with reasonable care, and in 
accordance with the usages and customs of carrying 
on business at such yards. (Union Stock Yard & 
Transit Co. v. Mallory, Son & Zimmerman Co, | II1.], 
43 N. E. Rep. 979.) 

WILLS -— DEVISE — DEFEASIBLE FEE.—-A testator 
devised lands to his daughters, and stated that it 
was his desire “that they be made equal, and that 


their portion each remain in their own name, they 
By that I desire that it 
be entalled that they may not be left without a sup- 
If it becomes necessary and 
to their interest to sell and convey their interest, it 
shall be reinvested in like manner, either in stock 


and their representatives. 


port when I am gone. 


, 


or lands:” Held, that the daughters took a de- 
feasible fee in the land, so that, on the death of one 
daughter without children, the title to stock bought 
with the proceeds of the sale of the land vested in 
the surviving sisters. (Harper v. Baird [Ky.], 35 
8S. W. Rep. 638). 
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Aotes of English Cases. 


CHARITY — CHARITABLE BEQUEST. — A_ testator 
gave the remainder of his estate to trustees upon 
trust for conversion, and to pay the proceeds to the 
rector and churchwardens of a parish, who should 
invest the and the income thereof 
“amongst respectable single women of good char- 
acter ubove the age of sixty years, to be paid by 
monthly installments, but so that no recipient shall 
receive more than £10 per annum.” 

Held, that the intention must be taken to have 
been the relief of distress, and that the gift was 
therefor good as acharitable bequest. (Attorney- 
General v. Comber, 2 Si. & St. 93, and Thompson 
v. Corby, 27 Beav. 629, followed. Chan. Div.; Re 
Dugeon; Truman y. Pope, 74 L. T. Rep. 613.) 

MORTGAGE — POWER OF SALE. — Property was 
conveyed to two persons as tenants in common, 
who then mortgaged it. 


same pay 


It was afterwards sold un- 
der the power of sale in the mortgage, to one of the 
mortgagors, for a sum equal to the amount of the 
principal, interest and costs. 


There was no evi- 
dence that the sale was at an undervalue, or that the 
power of sale had not been exercised bona fide. 
Held, that the fact that the purchaser was one of 
the two mortgagors did not render the sale invalid ; 
and that he was not accountable to his co-mortgagor 


for any profit arising from the purchase. (Van 
Horne v, Fonda, 5 Johns. Ch. Rep. [N. Y.], not 
followed.) 

Held, also, that although the purchase-money was 
the exact amount of the principal, interests and 
costs then due, the transaction must be treated as a 
purchase by the one mortgagor, and not merely as 
a redemption of the property byhim. (Ct. of App.; 
Kennedy v. De Trafford, 74 L. T. Rep. 599.) 


TENANT FOR LIFE AND REMAINDERMAN.— A ten- 
ant for life became lunatic, and by orders in the 
lunacy, made in 1867 and 1868, annuities were di- 
rected to be paid to a remainderman (upon proper 
security for repayment), out of the income of the 
settled estates for twenty years. The payments 
were, through some unexplained cause, continued 
beyond this period, and in the meantime the re- 
mainderman mortgaged his interest in the estates, 
and subsequently became bankrupt. On the death 
of the tenant for life, his personal representative 
claimed to retain out of the share of personal es- 
tate to which the remainderman then became en- 
titled, the amount of the excessive payments be- 
yond the period of twenty years, in priority to the 
remainderman and all persons claiming under him, 
together with interest thereon. 

Held, that the personal representative was entitled 
so to retain those amounts together with interest, 
and that the fact of the estate of the remainderman 
being in mortgage made no difference. (Chan. 
Div.; Re Langham ; Otway v. Langham, 74 L. T. 
Rep. 611.) 





Aew Books and Rew Editions. 
HEADLEY ON ASSIGNMENT. 

The important subject of Assignment for the 
Benefit of Creditors is treated most thoroughly and 
comprehensively in Mr. Headley’s work. 

It is a practical and convenient book for the New 
York State practitioner being a complete and con- 
cise treatise of the law and practice under the New 
York Statutes, and is annotated with copious cita- 
tions. 

This branch of the law has been the scene of 
such frequent litigations of late years that a new 
work should prove welcome, as we have no other 
compilation of the present law in this State which 
is thoroughly up to date and reliable. 

The volume is provided with a complete set of 
forms. 

Published by Matthew Bender, Albany, N. Y. 


Duean’s LAW AND PRACTICE FOR JUSTICES OF THE 
PEACE AND Pouice JUSTICES IN THE STATE OF 
New York. 

One of the most useful and long needed works 
which has come to our notice is the above mentioned 
work. 

The author is Mr. Patrick C. Dugan, a talented 
and rising lawyer of the Albany Bar, especially 
known in Eastern New York as asuccessful criminal 
advocate. 

The book is a compilation of the law and practice 
in both civil and criminal cases in the inferior courts 
of the State of New York, each part, the civil and the 
criminal, being separately and fully treated. Prac- 
tice on appeal is minutely treated and forms a con- 
siderable part of the work. The forms in both 
criminal and civil cases, are very numerous and 
carefully drawn. 

The laws especially used in justices courts such as 
the General Mechanics Lien Law, the Law of Chattel 
Mortgages and Conditional Sales are set forth at 
length, as well as comprehensive treatises on Evi- 
dence and Contracts. 

The work should be found in the hands of every 
justice of the peace and in the office of every active 
practitioner in the State. 

Published by Matthew Bender, Albany, N. Y. 


A MANUAL oF Common Scnoon Law. By C. W. 
Bardeen, Editor of the School Bulletin. 


This is a handy and comprehensive treatise em- 
bracing the law of the State of New York, with 
references to the laws of the other States, in relation 
to the common schools, together with a manual of 
instruction to teachers as to their duties, behavior, 
etc., and a set of uniform examination questions. 

References are made to the legal decisions of the 
courts of New York State, and to the decisions of 
the New York Superintendent of Public Instruc- 
tion,so that the whole work is thorougiily annotated. 

It should prove of value to everyone interested in 
our common school system. 

Published by C. W. Bardeen, Syracuse, N. Y. 
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ALBANY, Aucusr 15, 1896. 


Current Zopics, 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Tae ALBany Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JouRNAL CoMPANY.] 
oa E chapters of the Greater New York 

charter have been completed by the sub- 
committee on draft. 

With the chapters yet to be prepared they 
have, of course, to be submitted to and passed 
upon by the full committee. ‘They are, there- 
fore, subject to modification, either by the sub- 
committee, which has drafted them or the full 
committee. They are wisely given to the pub- 
lic at this time with the view of eliciting help- 
ful criticism or suggestions as to their provis- 
ions. 

The official name of the consolidated mu- 
nicipality is to be “ The City of New York.” 
Its government is vested in a legislative body 
called the Municipal Assembly, a mayor, heads 
of departments and borough boards. 

The Municipal Assembly is composed of a 
council and a board of aldermen. The coun- 
cil consists of nineteen members, chosen for 
two years. The president is elected by the 
The 


other eighteen members are chosen by the 


voters at large of the consolidated city. 


borough boards, each borough being entitled 
to two councilmen. In case of the mayor’s ill- 
ness or absence from the city, the president of 
the council is to act as mayor. ‘The council 
appoints a clerk, who is to be also the city clerk. 

The board of aldermen is to cunsist of one 
member from each assembly district, about 
sixty in all, elected by the voters of the dis- 
trict for two years. The board will choose its 
own president. Every administrative depart- 
ment head will be entitled to a seat in the 
board, with a voice in its discussion, but no vote. 

The powers which may be exercised by the 
Municipal Assembly are enumerated and de- 
fined in the charter. ‘They cover all matters 


No. ordi- 
nance or resolution shall be passed except by a 


of general municipal legislation. 
majority vote of the members elected to each 
branch. A three-fourths vote is necessary to 


Vou. 54 — No. 7. 





pass any ordinance involving the expenditure 
of money or the laying of an assessment, the 
lease of real estate or grant of a franchise. A 
five-sixths vote is required to pass such an 
Other ordi- 
nances may be passed over his veto by a two- 
thirds vote. 


ordinance over the mayor’s veto. 


The mayor of the new municipality is to be 
elected every two years. ‘To center in him re- 
sponsibility for the administration of munici- 
pal affairs he is clothed with power to appoint 
all heads of departments, except the comptrol- 
ler and city chamberlain, who are to be elected 
He is empowered to remove at 
All the depart- 
ments are made single headed, except that of 


by the people. 
will all appointed by him. 


taxes and assessments and that of docks, each 
of which is to consist of three commissioners. 
All the department heads are appointed for 
two years, except the president of the depart- 
ment of taxes and assessments, who, with the 
two other tax commissioners, are appointed for 
six years. 

The novel feature of the charter is the bor- 
Greater New York is divided 
into nine boroughs. Of these five are in this 
city, two in Brooklyn, one in Queens county 


ough system. 


and one on Staten Island. Each borough has 
a board of five members, who are elected by 
the voters of the borough for two years and 
serve without compensation. ‘The jurisdiction 
of the board is confined to the borough and 
to “those subjects or matters the costs and ex- 
penses whereof are to be borne by the people 


or property of such borough.” Every resolu- 
tion or ordinance passed by the board is sub- 
ject to approval or disapproval of the mayor of 
the city. A veto by the mayor of any ordi- 
nance or resolution is final, and may not be 
overriden by the board. ‘The jurisdiction of the 
board is restricted to matters of local concern. 

This proposed feature of the charter has al- 
ready caused no little discussion and difference 
of opinion. “Tt has suggested to many minds,” 
says Commissioner De Witt, “a disturbance of 
the unity and integrity of the municipality, 
and to others the possibility of a multiplicity 
of officers, entailing unnecessary expense.” .To 


these objections the commmissioner replies : 


A careful reading of the chapters on the 
legislative and executive powers will show that - 
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the unity and integrity of the city is carried to 
a point of the utmost centralization. And 
other chapters yet to be published will make it 
clear that with the exception of deputy admin- 
istrative offices to be located in the borough of 
Brooklyn, the borough of (Queens and the bor- 
ough of Richmond—all being absolutely under 
the one head of the chief municipality — the 
boroughs have no offices except a local board of 
five in each, who serve without compensation, 
and who are to take care of local improve- 
ments, the payment for which is exacted in ad- 
vance from a district of assessment within the 
borough, or from the borough itself; and to 
care forand look after such home and neigh- 
borhood matters as may be intrusted to them 
by the Municipal Assembly of the unique and 
supreme city. 

Whatever modifications may be found neces- 
sary or desirable in these five chapters, their 
prompt preparation and submission to the pub- 
lic show that the sub-committee on draft has 
taken hold of the work in earnest and appreci- 
ates the importance of having completed a 
draft ef the charter by the time the Legislature 
meets. 


A curious case has been decided by the Su- 
preme Court of Indiana, in Henneger v. Lomas, 
44 N. E. Rep. 462, in which the court holds 
that, under the statute of the State providing 
that “‘any unmarried female may prosecute, as 
plaintiff, an action for her own seduction,” 
that a woman cannot, after marrying her se- 
ducer, and then obtaining a divorce, sue him 
for the seduction. It further held that the rule 
of the common law that marriage extinguishes 
the ante-nuptial right of action between hus- 
band and wife, and that it was not revived by 
divorce, is not changed by statute. It is held, 
however, that though a woman marries her se- 
ducer, she may, if the court has rendered a de- 
cree of nullity as to the marriage, sue-him for 
the seduction. The opinion of the court, in 
part, as to the wife’s right of action, is as fol- 
lows: 

“Tt is evident, from what we have said, and 
the authorities cited, that appellant's right of 
action against appellee for her seduction was 
extinguished by their marriage, and that she 
could not maintain an action against him there- 





for after her divorce. To the same effect are 
the cases of Peters v. Peters, supra; Libby v. 
Berry, supra; Abbott v. Abbott, svpra; Me- 
whirter v. Hatten, supra; Grant v. Green, sv- 
pra. 
she obtained the divorce from appellant on the 
ground that the marriage on the part of the ap- 


But counsel for appellant insists ‘that 


pellee was fraudulent, and that she has a cause 
of action after said divorce, against him, for 
her seduction.” It is true that it is alleged in 
the first and second paragraphs of the com- 
plaint, that appellee fraudulently married appel- 
lant to avoid imprisonment, and that he did 
not intend to live or cohabit with her as a hus- 
band, or keep his marriage vows, but to desert 
her, and that he did, immediately after said 
marriage, leave, abandon and desert her, and 
never lived or cohabited with her after said 
marriage, and refused to support appellant, al- 
though he was able to do so; but it is not al- 
leged that the divorce was granted on this 
Without such an 


ground. averment, it must 


be presumed that the word ‘divorce’ was used 
in its ordinary sense, and that such divorce was 
granted appellant for some statutory cause. 
Miller v. Miller, 33 Cal. 353. 
was alleged in said paragraphs that the divorce 


If, however, it 


was granted to appellant from appellee on ac- 
count of the alleged fraud on the part of ap- 
pellee, it would be equivalent to an allegation 
that the court had granted appellant a decree 
of nullity, and adjudged that said marriage was 
void. Substance, not names or form, controls 
in determining the meaning, character and ef- 
fect of a pleading, or the judgment or decree 
of acourt. Fraud is not a cause of divorce, 
but a marriage voidable on the ground of fraud 
may be adjudged void by a court of competent 
jurisdiction. While the term ‘divorce’ is not 
properly applicable to a decree of nullity, yet 
such a decree is often called a (14 
Am. & Eng. Enc. Law, 532; 1 Bish. Mar. & 
Div. (Ed. 1881), § 166.) In 2 Bish. Mar. & 
Div. (Ed. 1891), it is said: ‘ Not infrequently 
the judicial declaration of nullity is called a ‘di- 
It is properly so where the marriage it 
For example, 


. 


divorce.’ 


vorce.’” 
declares void was only voidable. 
it is common and correct language to speak of 
And Black- 


. e . 
impotency as a cause for divorce. 
stone writes that ‘ divorce a vinculo matrimonit 


must be for some of the canonical causes of 


impediment. But the expression ‘sentence’ 
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or ‘decree of nullity ’ equally will indicate the 
legal avoidance of a voidable marriage; and it 
seems more significant, and less liable to be 
misunderstood, than the other, and somewhat 
The 


question presented by the demurrer to the third 


better in accord with modern usage.’ 
paragraph of the amended complaint is whether 
a woman, who has been seduced, and marries 
her seducer, and the court afterwards, on her 
application, adjudges that said marriage was 
void, can, after such decree, bring and main- 
tain an action against him for said seduction, 
under section 263, Rev. St. 1881 (§ 264, Rev. 
St. 1894). 
for the purpose of dissolving a marriage, while 


An action for divorce is brought 


a nullity suit is brought for the purpose of hav- 
ing avoid marriage declared void, or a voidable 
marriage judicially made void. In the divorce 
suit the marriage is recognized as valid, and 
adjudged to be dissolved from the date of the 
decree; but in the nullity suit the marriage is 
not recognized, but is adjudged void — that is, 
that there was no marriage —and the rights of 
the parties are the same as if the marriage had 
(1 Bish. Mar. & Div. [| Ed. 


1891], $$ 259, 271.) It follows that the rule es- 


never taken place. 


tablished in this State, that all property ques- 
tions between husband and wife are presumed 
to be adjudicated in the decree of divorce, 
does not apply to a decree of nullity, and can, 
therefore, have no application to this case. A 
marriage which is procured by fraud is void- 
able at the suit of the injured party, and may 
The 


courts have jurisdiction of such actions, inde- 


be declared void by judicial decree. 
pendently of any provision of the divorce law. 
(Bishop v. Redmond, 83 Ind. 157; Tefft v. Tefft, 
35 Ind. 44, 50, and cases cited; Mason v. Ma- 
son, 101 Ind. 25, 28; Clark v. Field, 13 Vt. 
460, 472; Le Barron v. Le Barron, 2 Am. 
Law Reg. [N. S.] 212; Ferlat v. Gojon, 1 
Hopk. Ch. 478; Gillett v. Gillett, 78 Mich. 
43 N. W. Smith, 51 
Mich. 607; 17 N. W. 76; Tomppert’s Ex’rs v. 


184; 1101; Smith v. 
Tomppert, 13 Bush, 326; Lyndon v. Lyndon, 
69 Ill. 43; True v. Ranney, 21 N. H, 52; Rob- 
Cole, 12 Tex. 356; McKinney v. 
Clarke, 2 Swan, 321, 324; Willard v. Willard, 
6 Baxt. 297; Carris v. Carris, 24 N. J. Eq. 516; 
2 Bish. Mar. & Div. (Ed. 1891), § 803; 1 Bish. 
Mar. & Div. (Ed. 1891), $§ 471-473, 476, notes 
and 2; id., $$ 477, 543, 544; Reeve Dom. Rel. 


ertson  v. 





206; 2 Kent Comm. 767; Schouler Dom. Rel. 


35+) 
In England, the power to annul marriages 


was exercised by the ecclesiastical courts, and 
the principles and practice concerning such 
jurisdiction constituted a part of the common 
law of that country, and was, therefore, adopted 
as the law of this State by statute. (Section 
236, Rev. St 1881 ($ 236, Rev. St. 1894); Tefft 
v. Tefft, supra.) Courts having the jurisdic- 
tion of courts of equity, under the general 
power to annul fraudulent contracts, have also 
jurisdiction to annul a marriage on account of 
fraud. (Clark v. Field, supra ; Keyes v. Keyes, 
22 N. H. 553; Burtis v. Burtis, 1 Hopk. Ch. 
557; Wightman v. Wightman, 4 Johns. Ch. 
343; Carris v. Carris, supra.) In Bishop v. 
Redmond, supra, appellee charged in her com- 
plaint that Redmond, one of appellants, mar- 
ried her in the evening, and abandoned her the 


next morning; that prior to the marriage, he 


g; 
seduced her, and that she was the mother of a 
bastard child begotten by him; that after he 
had seduced her, he conceived the fraudulent 
scheme of cheating her by marrying and aban- 
doning her, and by conveying before marriage 
all of his property; that Jacob Bishop, his co- 
appellant, conspired with him in this fraudu- 
lent design, and, for the purpose of aiding in 
carrying it into effect, received a conveyance of 
land from him; that the conveyance was with- 
out consideration, and was made to and re- 
ceived by Bishop for the sole purpose of giving 
effect to the fraudulent scheme to defraud ap- 
pellee. Prayer that a divorce be granted, ali- 
mony awarded, and the fraudulent conveyance 
set aside. ‘This complaint did not state any 
statutory cause for a divorce, but did state 
facts sufficient to entitle appellee to a decree of 
nullity on the ground of fraud. It was only 
upon this theory that the action of the trial 
court could be sustained. The difference be- 
tween that action and the one at bar is that in 
that action the injured party sought and ob- 
tained the decree of nullity and damages (in- 
correctly called “alimony” in the complaint 
and the decree of the trial court), in the same 
action, while in this the decree of nullity was 
first procured, and the action for damages 
brought afterwards. It was shown by the evi- 
dence in that case that Elijah Redmond had 


carnal knowledge of appellee in June, 1879; 
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that, while appellee was pregnant with child by 
said Redmond, he conveyed the real estate de- 
scribed in the complaint to his co-appellant, 
Bishop, in November, 1879; that the bastard 
child was born in March, 1880, and appellee 
was married to Redmond, the father of said 
child, in November, 1880; and that the allega- 
tions of the complaint heretofore set out were 
true. The court below rendered a decree of 
nullity in favor of appellee, calling it, as is 
often done, a ‘divorce,’ and a judgment for 
damages against her seducer, and a decree set- 
ting aside the conveyance of the real estate to 
Bishop, and that the same be sold, which was 
affirmed by this court on appeal. The court, 
in that case, held that where a conspiracy is 
formed for the purpose of defeating the claim 
in which a 
fraudulent purpose to marry and then abandon 
her, enters into and forms a part thereof, the 
claim for damages for the seduction is not de- 
feated by the marriage entered into for the 
purpose of carrying such scheme into execu- 
tion. The court said: ‘The eleventh instruc- 
tion given by the court was correct. It in- 
formed the jury, that, if the evidence satisfied 
them that the conveyance was made to and ac- 
cepted by Bishop for the purpose of defraud- 
ing the appellee out of any judgment that 
might be obtained against his grantor, they 
might find the conveyance fraudulent. As we 
have seen in examining the complaint, the ap- 
pellee was a creditor from the time (June, 1879) 
the right to legal redress accrued in her favor; 
and if the conveyance was made for the fraudu- 
lent purpose of preventing the collection of a 
judgment rendered in vindication of that right, 
she was entitled to have it set aside. 

It is argued that the evidence shows a mar- 
riage, and that this had the effect of canceling 
the prior right, and that, therefore, the rule 
declared in the instruction is not applicable. 
There was, however, evidence fully justifying 
the inference that the marriage was, as the 
complaint charges, one of the steps in the 
fraudulent scheme to defeat the claim of ap- 
pellee, and was contracted solely for the pur- 
pose of carrying it into effect. If the mar- 
riage was entered into for this corrupt purpose, 
and there was an abandonment of the appellee 
pursuant to the preconceived design to de- 
fraud her, it did not defeat the damages for the 


of a woman for her seduction, 








’ 


original wrong.”” What was the original wrong? 
The seduction of appellee by Redmond, one of 
the appellants. Of course, the right of appellee 
to recover damages against Redmond, and set 
aside the conveyance to Bishop, depended upon 
whether a decree to nullify (called a “divorce” 
in the complaint and decree) was granted to 
him. If appellee in the case at bar, as alleged, 
did not intend to live and cohabit with appel- 
lant, or have any sort of marital intercourse 
with her, when the marriage ceremony was per- 
formed, but merely went through the formali- 
ties to avoid imprisonment for bastardy and 
prosecution for seduction, and immediately left, 
and did not perform his marriage vows, the 
marriage was voidable, at the election of appel- 
lant, upon the discovery of such fraud ; and she 
was entitled to bring an action against appellee. 
and have the same declared void by judicial 
decree. (Bishop v. Redmond, and 
authorities cited above; 1 Bish. Mar. and Div. 
[Ed. 1891] $$ 473, 476, note 2; Id. $$ 477, 
327-339.) After such decree had been ren- 
dered, she had the right to sue appellee for her 


supra, 


seduction, the same as if she had never been 
married to him. 

It also appears from the allegations in the 
third paragraph of the amended complaint that 
appellant was, when married to appelle, under 
the age of sixteen years, and was therefore in- 
capable, on that account. of contracting such 
marriage with appellee. (Section 5324. Rev. 
St. 1881 [section 7289, Rev. St. 1894].) It is 
provided by section 1025, Rev. St. 1881 [ sec- 
tion 1037, Rev. St. 1894], that when either of 


the parties to a marriage shall be incapable, 


from want of age, of contracting such marriage, 
the same may be declared void, on application 
of the incapable party, by any court having 
jurisdiction to decree divorces. It is clear that 
appellee was also entitled to have her marriage 
to appellant annulled on this ground, unless 
she ratified said marriage after she arrived at 
the age of sixteen years. (14 Am. & Eng. Enc. 
Law, 487-489; Shafher v. State, 20 Ohio, 1; 
McDowell v. Sapp, 39 Ohio St. 558; Holtz v. 
Dick, 42 Ohio St. 23; Stew. Mar. & Div. §§ 
57, 58.) It is the policy of the law, in this 
State, however, that children born or begotten 
during the existence of a voidable marriage are 
considered legitimate, even though such mar- 
riage is adjudged to be void by a court of com- 
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petent jurisdiction. (Section 1025, Rev. St. 
1881 [section 1037, Rev. St. 1894].) It is not 
material, however, upon what ground the de- 
cree of nullity was granted to appellant; for 
the court had jurisdiction, and the decree, 
even if erroneous, is binding on appellant and 
appellee, and cannot be questioned in this case. 
Nothing in the opinion is in conflict with doc- 
trine declared in State v. Otis, 135 Ind. 267, 34 
N. E. 954, cited by appellee. In that case 
this court held that in case of the seduction of 
a female under the age of twenty-one years 
under promise of marriage, in violation of the 


provisions of section 1992, Rev. St. 1881 [sec- 


tion 2078, Rev. St. 1894], the subsequent mar- 
riage of the parties wasa bar to the further pros- 
ecution for such crime. The wife in that case 
had not attempted to have the marriage set 
aside for fraud, and the marriage was therefore 
binding upon the parties and all other persons, 
including the State, until its nullity was declared 
by a competent tribunal. (‘Tomppert v. ‘Tomp- 
pert. supra.) If the wife in that case had ob- 
tained a decree of nullity against Otis, it would 
have been a judgment of the court that no 
marriage had ever existed between them, and 
the fact that there had been a marriage void- 
able at the election of the wife would not have 
been available as a defence by Otis after such 
decree of nullity. 


The recent conviction of Dr. Jameson and 
his confederates for the raid into the Transvaal, 
in violation of the neutrality obligations of 
Great Britain, reminds us of the case of Wil- 
borg v. United States (16 Sup. Ct. Rep. 1127), 
in which the convictiun of the captain of a fili- 
bustering steamer, for violating the United 
States neutrality laws was affirmed. The sylla- 
bus in this case is very interesting in view of the 
conviction of Dr. Jameson, and was as follows: 

Rev. St. sec. 5826, making it a criminal of- 
fense to provide or prepare the means for a 
military expedition or enterprise against a peo- 
ple with whom the United States are at peace, 
applies to the providing or preparing the means 
of transportation for such an expedition or en- 
terprise. 

A body of men went on board a tug loaded 
with boxes of arms, and were taken by it thirty 
or forty miles out to sea, when they met a steamer 
outside the three-mile limit, by prior arrange- 





ment. They boarded her, taking the boxes 
with them, which they opened, distributing the 
arms among themselves. They drilled to some 
extent on board, and were apparently officered ; 
and, as preconcerted, they disembarked near 
the coast of Cuba, to effect an armed landing 
Held, that the jury had a right to find 
that this was a military expedition or enterprise, 


thereon. 


within the meaning of the Neutrality law. 

It was proper for the court to charge that 
any combination of men organized in_ the 
United States to go to Cuba, to make war upon 
its government, provided with arms and ammu- 
nition (the United States being at peace with 
Cuba), constituted a military expedition; and 
that it was not necessary that the men should 
be drilled, put in uniform, or prepared for effi- 
cient service; but that it was sufficient that they 
should have combined and organized in the 
United States to go to Cuba and make war on 
a foreign government, and should have pro- 
vided themselves with the means of doing so. 
(73 Fed. 159, affirmed.) 

If the officers of a foreign vessel, sailing 
from a United States port, which, after passing 
the three-mile limit, took aboard men and arms 
for an expedition in violation of the Neutrality 
law, had prepared for sailing, and had taken 
aboard extra boats while in port, with knowledge 
of the proposed expedition, they were guilty of 
the crime in the district from which they sailed. 

A statement made by the court while re- 
capitulating the evidence that defendants were 
armed, having rifles and cannon, and were pro- 
vided with ammunition and other supplies, 
which was based on uncontroverted testimony, 
is not ground for reversal; no rule of law being 
incorrectly stated, and the matters of fact being 
specifically submitted to the determination of 
the jury. 

On atrial for a violation of the Neutrality 
law, the court said that it seemed to it to be 
free from reasonable doubt that certain acts in 
which defendants participated constituted a 
military expedition, but that the question 
was for the determination of the jury alone, 
and that it was submitted to them as such, “‘re- 
minding you that the responsibility of deciding 
it rests upon you alone,” and that, if they were 
not fully satisfied that it was such an expedi- 
tion, their verdict should be for defendants. 
Held, that the observation of the court did not 
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so trespass upon the province of the jury as to 
constitute reversible error. 

It having been shown that defendants and 
others were in combination to carry on an ex- 
pedition in violation of the Neutrality law, de- 
clarations of those engaged in it explanatory of 
acts done in furtherance of the common pro- 
ject are admissible against all. 

The extent to which a declaration by one 
conspirator is admissible against all is much in 
the discretion of the court. 

Mates of a foreign vessel sailing from a 
United States port, who at the time of sailing 
did not know that the vessel was to carry an 
expedition in violation of the Neutrality law, and 
did not learn thereof until they met beyond 
the three-mile limit another vessel containing 
men and arms, are not guilty of the offense. 

An interesting case was recently tried before 
Judge Wallace and a jury in the United States 
Circuit Court for the southern district of New 
York. 


Sigafus and the jury returned a verdict for the 


The title of the case was Porter et al v. 


plaintiffs in the sum of $30,000. ‘The action 
was brought to cover damages for alleged fraud- 
ulent representations and devices practiced by 
the defendant upon an agent of the plaintiffs, 
the result of which, it is claimed, was to induce 
plaintiffs to make a purchase of mining prop- 
erty. Itappeared that said agent was expressly 
employed by the plaintiffs to make an examina- 
tion of the mining property as an expert and 
make a report thereon to the plaintiffs who were 
contemplating its purchase. The question of 
special interest may be found in the extract 
from Judge Wallace’s opinion, which is as fol- 
lows: 

“In the first place, it is said that he (Egan, 
the agent) was deceived as to the average width 
of the pay streak, and that this was effected in 
part by the way the mine had been manipulated. 
It is said that he was deceived in respect to 
abandoned workings, and if he had discovered 
them or they had been revealed, he would not 
have been induced to recommend the mine. 
It is said that he was deceived in regard to the 
amount of ore which had been produced, and 
the value of the ore, in the past history of the 
mine. It is said that he was deceived as to the 
true value of the ore by a fraudulent mill run 
practiced upon him. And there are other mat- 





ters in regard to which it is alleged he was de- 
ceived, outside of those which I may term the 
general geological conditions. Now you will 
take up the evidence as to these various issues; 
consider them one by one, and determine 
whether, as to that one, there was misrepresen- 
tation or there was a fraud of any kind for 
Now, if 


Egan was deceived in some respects but not in 


which the detendant is responsible. 


others, the question will arise to what extent 
the defendant is responsible to the plaintiffs; 
bearing in mind the proposition which I have 
stated before, that the defendant is not re- 
sponsible for any misrepresentations made by 
Egan to the plaintiffs, except those which he 


authorized or of which he was the author.” 


We shall probably soon hear more of an un- 
pleasant collision between the State and Fede- 
ral authorities in Indiana. It seems that cer- 
tain land belonging to Mrs. Forsythe, of Illinois, 
was annexed without her consent, to the In- 
diana city of Hammond, and she objected to 
paying the city taxes. ‘The case was first taken 
before the Supreme Court of Indiana, which 
decided against her, and was then carried into 
the United States District Court, which also 
decided 
up to the United States Circuit Court of Ap- 


against her. Then it was carried 


peals, Judge W. A. Woods presiding, where the 
decision of the court below was reversed, and 
an injunction was issued to restrain the collect- 
ing of city taxes upon Mrs. Forsythe’s prop- 
erty. Then the governor of Indiana interfered 
and told the mayor of Hammond to go ahead 
and collect the taxes, without regard to Judge 
Woods’ order. Governor Matthews is quoted 
as saying: ‘The Federal courts have of recent 
years been reaching outand gathering to them- 
selves jurisdiction in matters that are within the 
I think this ten- 


The decision of 


province of the States alone. 
dency should be restricted. 
Judge Woods practically ignored our State 
Supreme Court, and I have advised the Ham- 
mond authorities to proceed in the collection 
of taxes as though there had been no dictum 
from the Federal court. I do not know what 
steps the Federal court is likely to take in the 
matter, and individually I am indifferent. 1 
think that 
should be resisted firmly.” If this report be 
correct, Judge Woods will probably next issue 


it is time that its incroachments 
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an order for the Hammond authorities to show 
cause why they shall not be punished as for 
contempt of court. He may, perhaps, even in- 
clude Governur Matthews in this proceeding, 
for aiding and abetting disobedience to the 
writ of injunction. All sorts of trouble may 
grow out of the matter, and it may have to be 
taken up to the United States Supreme Court 
at Washington, before it is finally determined. 
senicianiigiemnraiin 


DELAYS IN THE ADMINISTRATION OF 
JUSTICE, AND THE REMEDIES THERE- 
FOR. 


Anaddress delivered before the Llinois State Bar Association 
by Hon. Robert MeMurdy, of Chicago, UL. 
| N matters of reform the legal profession is said to 
be the last to move. This comes from our love 
of precedent. But while it has been difficult to 
move the profession as a whole, individual members 
of it have always led reform movements wherever 
they have originated and whatever may have been 
their purpose. It is well in this age and in this land, 
where the experience of generations is ruthlessly 
brushed aside by many whose rise in power has been 
sudden and unmerited, that there is some institution 
which can not be launched upon the open sea of ex- 
periment; that there is one department of human 
endeavor upon which the crank and the agitator 
make little impression. At the same time the pro- 
gress of events must cause us to pause and ask our- 
selves whether the improvements which have been 
made in many other directions can not, to some ex- 
tent at least, be duplicated in our profession? We 
have lived to see a new era dawn upon the world, 
when in the great civilized countries the movement 
of population is towards the great centers, and of 
this movement Chicago is one of the most. striking 
instances. There has been gathered here a popula- 
tion embracing all creeds, all nationalities, all habits 
of life and thought, and in such numbers that the 
problem of government is bewildering. And yet we 
believe that a high spirit of civicism, if I have coined 
the word correctly, will lead us to a reasonable 
solution of the mighty problem, Not the least part 
of this problem to-day is the question in what man- 
ner we shall administer justice in this community. 
This involves the administration of justice in civil 
matters, in criminal matters, and in those matters, 
both civil and criminal, which are ordinarily cogniz- 
able by our magistrates. I conceive it to be the 
purpose of this discussion, however, to deal only 
with those complications which surround civil mat- 
ters in courts of record. The situation to my mind 
is a grave one. Let us look at it. 
During the last few years the*growth offour city, 
the presence of ‘hard times and the act limiting” the 





jurisdiction of the *ederal courts, have largely aug- 
mented the civil business of the courts of record in 
this county. Then, again, the fact that our courts 
are behind in their work has itself largely increased 
the number of cases on our dockets by inviting fic- 
titious defenses. It is true, that in the opinion of 
miuny, some changes might be instituted which 
would very much facilitate matters. If the rule of 
not permitting a case to be placed upon the trial 
calendar until the same is at issue, and then only 
upon notice, appertained to suits at law as it does 
to suits in chancery, so that diligence might be re- 
warded, some of us believe that much of the time of 
our courts taken up in disposing of cases which 
otherwise would possibly never be upon the trial 
calendar, might make some difference. This change, 
however, would be liable to great abuse, unless our 
judges were given the power to assess attorney’s fees 
against persons filing frivolous pleadings of a dila- 
tory character —- a change in our practice which I 
have advocated for some years. Other suggestions 
might be made of greater value, but the fact remains, 
that under any system of conducting our cases, now 
possible, our courts would of necessity be very far 
behind. For my own part, I think no great change 
for the better can be made until our Suoreme Court 
is consolidated and its practice regulated so that 
less time is consumed in determining cases in that 
forum. As long as so much delay is possible in that 
court, cases will be appealed to postpone payment. 

It is generally conceded that our courts are about 
two years behind in their common law calendars. 
I presume the Chicago lawyers present would be 
willing to take the experience of our law firm for the 
last past year in this matter as a fair average because 
our cases have been numerous enough to make a 
basis for an average, and because they have been 
reached at different times during the year, and in 
that way would be a safer criterion than the condition 
of the dockets at any one time. TI find in looking 
over our cases that during the past court year the 
time which has elapsed from the commencement of 
a case to the time when the same has been reached 
for trial has varied before the different judges from 
one year and a half to three years and a half. 
Think of waiting three and one-half year for a case 
to be tried! The average before all judges during 
the year has been just two years, None of the cases 
from which these averages have been made has 
ever been continued or passed or postponed, but 
has been tried when reached on the calendar, 
These averages have been made up from common 
law cases solely (as our chancery courts are not be- 
hind in their work), and they are made up from 
cases in the Circuit Court of Cook county only, as 
all our common law cases are brought in that court. 
In the Superior Court the officials estimate that at 
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the present time the court is about eighteen months 
behindhand, but for two months from this time 
no cases will be disposed of. During the next 
court year many suits now standing continued, will 
have to be disposed of. And then the number of 
cases commenced in that court is increasing. So 
that it is about correct to say that that court is two 
years behindhand in the call of its cases. It is 
interesting to note in this connection the volume of 
litigation in this county. In these two courts 
alone, in 1895, there were commenced over twenty 
thousand suits, and the number is on the increase. 

Let us remind ourselves of some of the evils of 
this condition of affairs. 
rious effects of this delay are the dishonesty which 
it entails and the injustice to which it compels 
people to submit. 
regard a lawsuit in this county as something to be 
avoided at any reasonable sacrifice, The moral 
sense of the business community is, to a certain ex- 
tent, undermined by the fact that any one whose 
necessities make it worth while, can trump up a 
defense to a claim, and thereby put off its collec- 
tion for two years. The short-cause calendar is 
somewhat effective in ameliorating this condition, 
but when a case is placed upon that calendar, we 
see pettifogging among lawyers and dishonesty 
among clients in an endeavor to consume more than 
an hour in the trial of the case, because the reward 
therefore is so great. ‘Two years’ delay is many 
times equivalent to an absolute defense in a rapidly 
moving community like this. In passing, we wit- 
ness the same thing in applications for continuances, 


To my mind the most se- 


Our business men have come to 


and many of us know that where a case has been 
continued, the same has not been reached upon the 
calendar for trial for four, and may be five or six 
years after the same was begun. It thus often hap- 
pens that a continuance is, in effect, a final order in 
the case, with the significant exception that there 
is no right of appeal. 

There exists no lawyer at our bar, who, during 
the past few years, has not seen claim after claim, 
to which there was not the slightest possible shadow 
of a defense, settled and compromised, sometimes 
at a very large discount, simply to avoid the conse- 
quences of the delay necessary in our courts, and 
this kind of enforced compromise dulls the con- 
science of creditor as well as debtor, and now and 
then, I fear, has a bad effect on the lawyer. Then, 
again, the community, day by day, is gradually 
absorbing a contempt for the administration of jus- 
tice. The conditions which resulted in the destruc- 
tion of the Cincinnati court house were not much 
worse, although of a different kind, than the con- 
ditions which confront us here to-day. 

There is another feature of the congested condi- 
tion of our court calendars which has been forcibly 





called to our attention within the last year. Some 
of our judges, under the pressure of a growing 
criticism of the law's delays have conceived to my 
mind, the mistaken notion that justice consists 
merely in quickly disposing of a calendar of cases. 
This idea has been carried so far that grave injus- 
tice has been the result in many cases. 
is not permitted to fully try his case. Continuances 
are granted on too slight a showing. And many 
arbitrary acts result from the baste with which 
judges rush through the calendars. 


A lawyer 


The essence of 
the mischief is, I believe, the fact that some of our 
judges think it most important in going through a 
calendar to give an uncertain opportunity to all liti- 
gants to have approximate justice. My position is 
that each litigant is entitled to full and exact jus- 
tice when his case is reached, independent of the 
rights of any other litigant. It matters not which 
is correct. In either event, the wrong is perpe- 
trated, and that wrong is due to the present condi- 
tion and to the evils of our present system. 

I have gone somewhat at length into the question 
of the evils of this system because I believe that the 
members of this association outside of Chicago have 
no realization of the gravity of the situation here, 
and yet I have not given you any conception of the 
suffering which it entails. Who could begin to tell 
financial failures, the broken ties of friendship aud 
of blood, the destitution and want, the 
character and genuine misery which is traceable to 
a condition? It is our duty to humanity — 
to the community in which we live — and we alone 


ruined 
such 


are the trustees charged with that duty — to remove 
this burden if we can, 

What is the remedy ? I do not think it can be 
said truthfully that under our elective system we 
can hope for any more painstaking, intelligent or 


faithful servants than our present judges. The 
fault is not in the personnel of the bench. The 


judges are giving us as good service as we can ex- 
5 5 5 5 

pect. The fault lies in the system. 

ticulars it should be remedied, may be a matter of 


In what par- 
some difference of opinion. Every lawyer knows 
that our system of common law practice is a genera- 
At the same time, I, for one 
I think it 
From the experience which 


tion behind the times. 
am opposed to the adoption of a code. 
is wholly unnecessary. 
[ have had with the code in other States, I am 
satistied that we can do better than to adupt one 
here. But some things can be done, and something 
must be done. Let me make a few suggestions. 
As far as our county is concerned our chancery 
practice would be, with a very few minor changes, 
satisfactory. But our common law practice needs 
heroic treatment. We should have sworn pleadings. 
The common counts and general issue should be 
abolished. Our practice of allowing the defendant 
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to swear that he believes he has a good defense to 
the action brought, and then rewarding him for it 
by two years of delay ought to be relegated to the 
17th century, where it belongs; an affidavit is 
something on which perjury may be laid, but on 
this kind of an aflidavit nobody could ever be con- 
victed of perjury at any time, under any circum- 
stances, yet, the advantage derived from it is, as I 
have just said, two years delay (now-a-days a man 
fails in two years or less, at least he will if we do 
not see a radical change in our affairs). Our action 
of ejectment should be abolished, the ordinary life 
of an ejectment suit in this county, properly con- 
tested below, appeal to the Supreme Court, with a 
petition for rehearing and all the chances for mak- 
ing delay that come to a man in the course of litiga- 
tion, is about ten years from the time the same is 
begun until the writ of possession is issued; take 
out of a man’s life the years that are necessary to 
attain his growth and education and to get out into 
the world, and ten years is all that is left of it in 
many case, so that an ejectment suit may be a highly 
interesting controversy for your heirs, but for you it 
isa farce. Our pleadings in replevin might do for 
an English joke, and correct pleadings in trover 
and trespass in many cases ure effective in conceal- 
ing the real facts in the case, the pleadings in these 
cases should be made sensible and simple. We 
could all add to these suggestions many others of 
importance along the same line. 

At the last session of our legislature there was 
introduced a bill which to my mind would do much 
towards correcting the evils of our present system, 
if it could become a law. It provides that all 
courts may administer legal or equitable rights in 
one and the same suit and whenever there is any 
variance between the rules of equity and of the 
common law, the equity rules shall prevail. It 
further provides that in actions upon contracts, 
express or implied, for the payment of money and 
in similar actions, an affidavit may be filed stating 
the facts constituting the cause of action, and that 
upon the return day of the summons the defendant 
must set up under oath the facts constituting the 
defense; that otherwise judgment shall be entered. 
It further provides that if it appear that the plain- 
tiff is entitled to recover part of his claim, judg- 
ment shall be entered as to that part and the case 
proceed as to the balance. I have stated the pro- 
visions of the bill loosely because it is not my pur- 
pose to discuss particular remedies, but I think that 
a simple law of that kind, together with some 
amendments upon which we could all agree, would 
be sufficient at all events until a fair trial demon- 
strated that we need something more radical. 

But I desire to call your attention to another 
grave aspect of this situation, and it is to this 





feature of the question that I desire to address my- 
self most earnestly. It is almost impossible for us 
to get the relief we want by a legislative enactment 
(which must be uniform in its application through- 
out the State). In the first place, you will have to 
make up your minds to send a committee to Spring- 
field, whose sole duty it shall be to take charge of 
the measure which you wish adopted. I care not 
what member of the legislature may take in charge 
this question. He is not elected to the legislature 
by the lawyers, but by the people of his district, 
and the demands of his district have the first claim 
upon him. So that you never will have a repre- 
sentative at Springfield so loyal to the demands of 
the bar that he will make it his sole business to see 
that needed practice reforms are accomplished ; 
and unless there is some one at Springfield charged 
with this business solely, you will not be successful. 
Then again, in some way, the bar must find out 
what changes it desires. The change which Chi- 
cago lawyers might agree upon, the rest of the 
State may not be satisfied with, and probably would 
oppose. We who have lived here in Chicago year 
by year, and have not gone about this State, are 
apt to believe that Chicago is Ilinois, which mani- 
fests an ignorance as dark as Egypt. Certainly, 
until Chicago knows what she wants in this par- 
ticular, she will get nothing. And after she makes 


up her mind what she wants, she will then get 


nothing unless she can compromise her differences 
with the rest of the State. And that is as it should 
be. In my opinion, there is only one way that any 
substantial reform can be brought about in this 
regard, 

Certainly, there is only one way that the same 
will be brought about speedily. That is by the 
creation through the governor or by this association 
of a commission that the people will recognize as 
entitled to respect—a commission which shall have, 
perhaps, two members from this county and one 
member from each of the other Supreme Court dis- 
tricts of the State—which shall take up this ques- 
tion and determine what the people of the State 
want in this particular—a commission which shall 
have open meetings before which the public spirited 
lawyers here and elsewhere may be permitted to 
present their views—a commission which shall be 
accessible by mail and otherwise to every lawyer of 
the State, and a commission composed of men of 
well-known character, ability and public spirit. 
When that commission is appointed, I believe it can 
be made to appear to them that reform in this mat- 
ter is needed and must be had. And I believe that 
such a commission will be able to arrive at some 
compromise reform in practice that will be of the 
greatest benefit to us here in this county as well as 
elsewhere in the State. It will require the outlay 
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of money to have a commiss‘on of this kind prop- 
erly fulfill its duties, but I believe that the mer- 
chants of the city of Chicago alone, are sufficiently 
interested in this matter to contribute the funds to 
defray the necessary expense. 


This is my idea upon the subject, formed without 
consultation with any one. I offer it to you that if 
at some time in the future you deem it wise, you 
may, by petition to the governor, or through your 
legislature, or by your own independent action start 
upon a course which, as I have said, I believe to be 
the only one which will lead to a result worthy the 
best efforts of this organization. 


SAMUEL JOHNSON ON LAW AND THE 
LAWYERS. 
BY N. W. SIBLEY, B, A., LL. M. 

T has been said that few books contain so many 
‘*good advices” as Boswell’s Life of Johnson 

—a circumstance that doubtless gives the reason for 
the notice that Johnson still procures, and from no 
one more than barristers of “light and leading,” 
in the courts. In 


supposed that he would obtain an unconscious for- 


his lifetime Johnson may have 
ensic canonization from leading barristers in chan- 
cery, for it is certain that references to law and the 
lawyers abound in Boswell’s pages. One may be 
pardoned for quoting Johnson's short Prayer before 
the Study of Law, which, as Boswell says, is “truly 
admirable ” 
without whose help resolutions are 


: ** Almighty God, the giver of wisdom, 
yain, without 
whose blessing study is ineffectual; enable me, if it 
be thy will, to attain such knowledge as may qualify 
me to direét the doubtful and instruct the ignorant, 
to prevent wrongs and terminate contentions, and 
grant I may use that knowledge, which I shall at- 
tain, to thy glory and my own salvation, for Jesus 
Christ’s sake.” 
illustration of Johnson’s own saying as to the frailty 
of intention, that, after having contemplated a for- 
ensic course in so truly an admirable spirit, he 


It is perhaps a somewhat melancholy 


should never have had the resolution to engage in 
it. It is the more singular that Johnson should 
never have become a lawyer, since, to parody a 
phrase of Junius, some people are bigoted in politics 
who are infidels in religion. 
bigot in law. 


Johnson was almost a 
Thus he freely avowed on one ocea- 
siou: ‘I would rather have chancery suits upon 
my hands than the cure of souls.” Of one statute 
at least Johnson had a singular appreciation. He 
declared, ‘* The habeas corpus is the single advant- 
age which our government has over that of other 
countries.” On the subject of the judicial func- 
tions, Johnson expressed himself frequently and 
freely. 
Boswell relates the following: 


On the subject of judicial malversation, 
‘* Next day we 








talked of a book, in which an eminent judge was 
arraigned before the bar of the public as having 
pronounced an unjust decision in a great cause. Dr. 
Johnson maintained that this publication would not 
give any uneasiness to the judge. ‘For,’ said he, 
‘either he acted honestly or he meant to do injus- 
tice. If he acted honestly, his own consciousness 
will protect him; if he meant to do injustice, he 
will be glad to see the man who attacks him, so 
much vexed.’” 
teresting observations on Lord Bute’s establishing 
the judges in their places for life by act of Parlia- 
ment instead of their losing them at the accession 
of a new king. ‘*Lord Bute, | 
suppose, thought to make the king popular by 


Johnson made the following in- 


Johnson said: 


this concession; but the people never minded it, 
There is 
office 
public 
A judge may be partial otherwise than to 


and it was a most impolitic measure. 


no reason why a judge should hold his 
for life, more than any other person in 
trust. 
the crown; we have seen judges partial to the popu- 
lace. A judge may become corrupt, and yet there 
may not be legal evidence against him. A judge 
may become froward from age. A judge may grow 
unfit for his oftice in many ways. It was desirable 
that there should be a possibility of being delivered 
from him by a new king. That is now gone by an 
Act of Parliament er gratia of the crown.” It is 
curious to note that Johnson denounced this meas- 
ure affecting the judges even more vigorously than 
Junius. An anonymous writer, Zeno, having urged 
merits of Lord Mansfield that he 


had made the judge independent of a demise of the 


it as one of the 


crown, Junius wrote: ‘* First, then, the cstablish- 
ment of the judges in their places for life (which 
you tell us was advised by Lord Mansfield) was a 
concession merely to catch the people. It bore the 
appearance of a royal bounty, but had nothing real 
in it. The judges were already for life, except in 
the case of a demise. Your boasted bill only pro- 
vides that it shall not be in the power of the king's 
successor to remove them. At the best, therefore, 
it is only a legacy, not a gift, on the part of his 
present majesty, since, for himself, he gives up 


nothing.” 


The following passage from Boswell re- 
minds one of Curran’s defense of Judge Jolinson: 
“We vot into an argument whether the judges who 
went to India might, with propriety, engage in 
trade. Johnson warmly maintained that they might. 
‘For why,” he urged * should not judges get riches 
I said 
they should have sufficient salaries, and have noth- 
ing to take off their attention from the affairs of 
the public. 
whole attention to his office; and it is very proper 


” 


as well as those who deserve them less? 


Johnson: ** No judge, sir, can give his 


that he should employ what time he has to himself 
to his own advantage in the most profitable man- 


ner!” ‘* Then, sir,” said Davies, who enlivened the 
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dispute by making it somewhat dramatic, ‘‘he may 
become an insurer; and when he is going to the 
bench he may be stopped —‘ Your Lordship cannot 
go yet; here isa bundle of invoices; several ships are 
about to sail.’ Johnson: ‘* Sir, you may as well say a 
judge should not have a house, for they may come 
and tell him, ‘Your Lordship’s house is on fire; 
and so, instead of minding the business of his court, 
he is to be occupied in getting the engine with the 
greatest speed. There is no end of this. Every 
judge who has land trades to a certain extent in 


corn or in cattle, and in the land itself. Undoubt- 


edly his steward acts for him, and so do clerks for 


a great merchant. A judge may be a farmer; but 
he is not to geld his own pigs.” 

A judge may play a little at cards for his amuse- 
ment, but he is not to play at marbles, or chuck 
farthings in the piazza. No, sir, there is no pro- 
fession,to which a man gives a very great propor- 
It is wonderful when a calcula- 
tion is made, how little the mind is actually em- 
ployed in the discharge of any profession. No 


tion of his time. 


man wonld be a judge, upon the condition of being 
totally a judge. The best employed lawyer has his 
mind at work but for a small proportion of his time ; 
a great deal of his occupation is merely mechanical 

[Boswell, log.] ‘I argued warmly against 
the judge trading, and mentioned Hale as an in- 
stance of a perfect judge, who devoted himself en- 
tirely to his office.’ Johnson: ‘ Hale, sir, attended 
to other things besides law; he left a great estate.’ 
Boswell: ‘That was because what he got accumu- 
lated without any exertion and anxiety on his part.’ ” 
The following conversation, relating to the relative 
merits of actors and lawyers will be read with some 
interest, in view of the emineuce of the characters 
who engaged in it, and an incident in modern his- 
tory. Boswell, log.: ** You say, Dr. Johnson, that 
Garrick exhibits himself for a shilling. In this re- 
spect he is only on a footing with a lawyer who ex- 
hibits himself for his fee, and even will maintain any 
nonsense or absurdity if the case requires it. Garrick 
refuses a play or a part which he does not like; a 
lawyer never refuses.’ Johnson: ** Why, sir, what 
dloes this prove ¢ Only that alawyer is worse, Bos- 
well is now like ‘Jack’ in the Tale of a Tub, who, 
when he is puzzled by an argument, hangs himself. 
He thinks I shall cut him down, but I'll let him hang, 
(Laughs vociferously.) Sir Joshua Reynolds, loq. : 
‘*Mr. Boswell thinks that the profession of a lawyer 
being unquestionably honorable, if he can show the 
profession of a player to be more honorable, he 
proves his argument.” Boswell’s description of a 
lawyer as one who only exhibits himself for his fee 
reminds one of Junius’ description of a great law- 
yer—‘‘his profession set his principles at auction, 
and it is reasonable that the highest bidder should 





command them.” Boswell details the following 
observation of Johnson on the appellate jurisdic- 
tion of the Lords, a question brilante so late as 
1856: ‘I mentioned a reflection having been thrown 
out against four peers for having presumed to rise 
in Opposition to the opinion of the twelve judges, 
in a cause in the House of Lords, as if they were 
indecent. Johnson : ‘ Sir, there is no ground for 
censure. The peers are judges themselves, and 
supposing them really to be of a different opinion, 
they might from duty be in opposition to the 
judges, who were there only to be consulted.” At 
this date we read in May’s Constitutional History 
that the appellate jurisdiction of the Lords was 
exercised by a single judge, Lord Mansfield, while 
three or four unlearned lords sat mute in the back 
ground. But they do not seem to have done so on 
this occasion. On the occasion of Boswell’s men- 
tioning un punier perce who were running through 
an estate in Scotland, Johnson delivered some ob- 
servations on the law of entail: “ Entails are good, 
because it is good to procure in a country a series 
of men to whom the people are accustomed to look 
up as to their leaders. But I am for leaving a 
quantity of land in commerce to excite industry, 
and keep money in the country; for, if no land were 
to be bought in the country, there would be no en- 
couragement to acquire wealth, because a family 
could not be founded there; or, if it were acquired 
it would be carried away to another country, where 
land may be bought. And although the land in 
every country will remain the same, and be as fer- 
tile when there is no money as when there is ; yet 
all that portion of the happiness of civil life which 
is produced by money circulating in a country 
would be lost.” Boswell: ‘‘ Then, sir, would it be 
for the advantage of a country that all its lands 


were sold at once ? Johnson: ‘So far, sir, as 


money produces good, it would be an advantage ; 
for, then, that country would have as much money 
circulating in it as it is worth. But, to be sure, 
this would be counterbalanced by disadvantages 
attending a total change of proprietors.” Johnson 
concluded the conversation by saying : ‘* Why, sir, 
mankind will be better able to regulate the system 
of entails when the evil of too much land being 
locked up by them is felt than we can do at present 
when it is not felt.’? Boswell makes the interesting 
observation that in Scotland entails were indefeas- 
ible, since they could not be barred by fines and 
recoveries, since in the kingdom of Scotland the 
legai fiction of fine and recovery was unknown. 
Like Horace, Johnson had views as to success at the 


bar. But, unlike modern /ucerne juris writing to 


magazines, or presiding at some convivial function, 
Johnson had no recipe for success. Johnson told 
3oswell: ‘* You must not indulge too sanguine hopes ~ 
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should you be called to our bar. I was told by a very 
sensible lawyer that there are a great many chances 
against any man’s success in the profession of the 
law; the candidates are so numerous, and those who 
get large practice so few. He said it was by no 
means true that a man of good parts and application 
is sure of having business, though he indeed allowed 
that, if such aman could appear in a few causes, 
his merit would be known and he would get for- 
ward; but that the great risk was, that a man 
might pass half a lifetime in the courts and never 
have an opportunity of showing his abilities.” 
Many years later Johnson thus delivered himself to 
Boswell on the same subject: “Sir, you will attend 
to business as business lays hold of you. When not 
actually employed you may see your friends as much 
as you do now. You may dine at a club every day, 
and sup with one of the members every night; and 
you may be as much at public places as one who has 
seen them all would wish to be. But you must take 
care constantly to attend in Westminster Hall, both 
to mind your own business, as it is almost all learnt 
there (for nobody reads now), and to show that you 
want to have business. And you must not be too 
often seen at public places, that competitors may 
not have it to say, ‘ He is always at the play-house 
or at Ranelagh, and never to be found in his cham- 
And, sir, there must be a kind of solemnity 
in the manner of a professional man. I have nothing 
particular to say to you on the subject. All this I 
should say to anyone; I should have said it to Lord 
Boswell adds to this 


bers.’ 


Thurlow twenty years ago.” 
his own observations, ‘* The profession may prob- 
ably think this representation of what is required in 
a barrister who would hope for success to be much 
too indulgent, but certain it is that as ‘the wits of 


> some of the law- 


Charles found easier ways to fame, 
yers of this age, who have risen high, have by no 
means thought it absolutely necessary to submit to 
that long and painful course of study which a Plow- 
den, a Coke, and a Hale considered as requisite. My 
respected friend, Mr. Langton, has shown me, in the 
handwriting of his grandfather, a curious account of 
a conversation which he had with Chief Justice Hale, 
in which that great man tells him, ‘That for two 
years after he came to the Inns Court he studied 
sixteen hours a day; however (his lordship added), 
that by this intense application he almost brought 
himself to his grave, though he was of a very strong 
constitution, and often reduced himself to eight 
hours ; but that he would not advise anybody to so 
much; that he thought six hours a day, with atten- 
tion and constancy, was suflicient, that man must 
use his body as he would his horse and his stomach, 
not tire him at once, but rise with an appetite.’ ” 
Johnson’s views on legal ethics would at once 
be presumed to be of interest. He expressed him- 





self on the subject with all his usual force, but 
without any of the bitterness of Junius. Jolnson’s 
language on this subject recalls the neat rejoinder 
of Cicero, in the Pro Plancio, who, when he was 
taunted with defending men whom he knew to be 
bad characters, replied, that he would rather that 
he had powers of defending men in straits than 
that others should avail themselves of those powers. 
Boswell having asked Johnson, as a moralist, if 
he did not think that the practice of the law, in 
some degree, hurt the fine feeling of honesty, the 
learned doctor replied, ‘ Why, no, sir, if you act 
properly. You are not to deceive your client with 
false representations of your opinion ; you are not 
to tell lies to a judge.” ** But what do 
you think of supporting a cause which you know to 
be bad.” “Sir, not know a 
cause to be bad till the judge determines it. | 
have said that you are to state your facts fairly, so 
that your thinking, or what you call knowing, a 


Boswell : 


Johnson : you do 


cause to be bad, must be from reasoning, must be 
from your supposing your arguments to be weak 
and inconclusive. But, sir, that is not enough. An 
argument which does not convince yourself may 
convince the judge to whom you urge it ; and, if 
him, why, then, sir, you are 
right. It is bis 
not to be 


it does convince 
business 


confident 


wrong, and he is 


to judge ; are 
in your that a 
but to say all you can for a client, 


Boswell: 


and you 


cause is bad, 
and then 
hear the judge's opinion.” “ But, 
does not affecting a warmth when yuu have no 
warmth, and appearing to be clearly of one opinion 
when you are ‘in reality of another opinion, does 


own opinion 


sir, 


not such dissimulation impair one’s honesty ? Is 
there not some danger that a lawyer may put on the 
same mask in common life, in the intercourse with 
his friends?” Johnson: “ Why, no sir. Every- 
body knows you are paid for affecting warmth for 
your client; and it is therefore properly no dissimu- 
lation; the moment you come from the bar you re- 
sume your usual behavior, Sir, a man will no more 
sarry the artifice of the bar into the common inter- 
course of society, than a man who is paid for tam- 
bling upon his hands will continue to tumble upon 
his hands when he his feet.” 
Boswell once having asked Johnson if he would not 
allow that there were men of merit at the bar who 


should walk upon 


never got practice, Johnson replied: “Sir, you are 
sure that practice is got from an opinion that the 


person employed deserves it best; so that, if a man 
of merit at the bar does not get practice, it is from 
He is not neglected. A 
horse that is brought to market may not be bought, 
though he is a very good horse; but that is from 
Boswell having 


error, not from injustice. 


ignorance, not from intention.” 
once said to Johnson that law was a subject on 
which no one could write well without practice, 
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Johnson said: ‘* Why, sir, in England, where so 
much money is to be got by practice of the law, 
most of our writers upon it have been in practice ; 
though Blackstone had not been much in practice 
when he published his Commentaries. But upon 
the continent the great writers on law have not all 
been in practice; Grotius, indeed, was, but Puffen- 
dorf was not, Burlamaqui was not.” 

The following discussion between Johnson and 
Boswell on the subject of legal morality will be read 
with some interest: ‘‘ When we had talked of the 
great consequence which » man acquired by being 
employed in his profession, I suggested a doubt of 
the justice of the general opinion that it is improper 
in a lawyer to solicit employment; for why, L urged, 
should it not be equally allowable to solicit that as 
a means of consequence as it is to solicit votes to 
Mr. Strahan 
had told me that a countryman of his and mine, 
who had risen to eminence in the law, had, when 


be elected a member of Parliament ? 


first making his way, solicited him to get him em- 
ployed in city causes. Johnson: ‘Sir, it is wrong 
to stir up lawsuits; but when once it is certain that 
a lawsuit is to go on, there is nothing wrong in a 
lawyer’s endeavouring that he shall have the bene- 
fit rather than another.’ Boswell: ‘ You would not 
solicit employment, sir, if you were a lawyer.’ 
Johnson: * No, sir, but not because I should think 
This 


was a good distinction, which will be felt by men 
of just pride. 


it wrong, but because [I should disdain it.’ 


He proceeded: ‘ However, | would 
not have a lawyer to be wanting in himself in using 
fair means. [ would have him to inject a little hint 
now and then to prevent his being overlooked.’ ” 
Johnson’s views of law reporting in his day are 
very pessimistic: ‘* The English reports in general 
are very poor; only the half of what has been said 
is taken down, and of that half much is mistaken. 
Whereas in Scotland the arguments on each side are 
deliberately put in writing, to be considered by the 
court, I think a collection of your cases upon sub- 
jects of importance, with the opinions of the judges 
upon them, would be valuable.” Talking of the 
Chancellorship, Johnson admitted that the holder 
of that office was not appointed to that office be- 
cause he was the fittest for it — but then neither was 
any other great functionary. The learned doctor 
adumbrated Kant’s view, that of all forms of des- 
potism the most endurable is that of the despotism 
of one, because, he added, ‘‘a despotic prince only 
may choose a man to an office merely because he is 
the fittest for it. 
it.” 
illustrating the pointed aphorism of a modern French 
statesmen, that the demand for final opinion is the 
essence of stupidity, are full of significance: ‘* The 
more precedents there are, the less occasion is 


Only the King of Prussia may do 
The following observations of the doctor, as 





there for laws; that is to say, the less occasion is 


there for investigating principles.” In the spirit of 
the chanson — 

Faut de l’esprit; pas trop n’en faut; 

L’exces en tout est un defaut, 

Un bon mot est l’éclair qui brille 

Son feu parfois peut effrayer ; 

On mit Voltaire a la Bastile 

Pour en avoir trop fait briller — 
Johnson once vigorously denounced a_ proposal 
mentioned to him by Boswell, of publishing the 
bons mots of Dr. Johnson. But though the following 
jeux d’esprit are related by Boswell, they are not 
Johnson’s; hence there is some excuse for calling 
attention them: “ The conversation having turned 
on bon mots, he quoted, from one of the Ana, an 
exquisite instance of flattery in a maid of honor in 
France, who being asked by the Queen what o’clock 
it was, answered, ‘What your Majesty pleases.’ 
He [Johnson] admitted that Mr. Burke’s classical 
pun upon Mr. Wilkes’ being carried on the shoulders 
of the mob, 

—— numerisque fertur 
Lege solutus, 
was admirable; and though he was strangely unwill- 
ing to allow to that extraordinary man the talent of 
wit, he also laughed with approbation at another of 
his playful conceits, which was, that ‘“ Horace has 
in one line given a description of a good desirable 
manor: 
Est modus in rebus, sunt certi denique fines, 

that is to say, a modus as to the tithes, and certain 


yo 


fines ! — Law Times. 


—_ Ee 


THE DOCTRINE OF SUBROGATION IN IN- 
SURANCE CASES. 


T is familiar law that when a contract of insurance 
operates, as in the case of marine insurance, as 
a contract of indemnity, the insurers, upon payment 
of the policy, are entitled to step into the shoes of 
the insured and claim the benefit of all remedies 
which the insured had against third parties. ‘I 
know of no foundation for the right of underwriters,” 
said Lord Cairns, C., in Simpson v, Thompson (3 
App. Cas. 284), ‘‘except the well-known principle 
of law, that where one person has agreed to in- 
demnify another, he will, on making good the in- 
demnity, be entitled to succeed to all the ways and 
means by which the person indemnified might have 
protected himself against or reimbursed himself for 
the loss.” Hence, where the subject matter of the 
insurance has been lost through the negligence of 
a third party, the insurer, on paying the insurance 
money, is entitled to sue in respect of the negli- 
gence, and to recover any damages which would 
have been payable to the insured. 
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In Simpson v. Thompson (svpra) it had been held 
by the Court of Session that this right of the insurers 
was not vested in them merely by way of subroga- 
tion, but was an independent right which they 
could assert on their own account, and quite irre- 
spective of the position of the insured in the matter. 
The circumstances in that case were curious. In 
1867 the steamship Dunluce Castle was run down and 
destroyed by the steamship Fitzmaurice. Both of 
them belonged to the same owner, Burrell, of Glas- 
gow. Burrell, as owner of the Fitzmaurice, admitted 
his liability, and, claiming the limitation of £8 per 
ton under the Merchant Shipping Acts, paid £3,590 
into court, leaving it to those who had any claim 
against him to establish it against thatsum. Claims 


were made against the fund by the owners of the 
cargo on board the Dun/uce Castle, and by the crew 
of the ship in respect of their effects lost in the col- 
Moreover, the underwriters, who had paid 
Burrell £6,000 under the insurances on the lost ship, 


lision. 


sought to rank as creditors against the fund in medio 
for that amount. The Court of Session supported 
the claim of the underwriters, on the ground that 
an independent right to recover against Burrell had 
vested in them, a right which under the Merchant 
Shipping Acts was limited to their proportion of the 
money paid into court. The property in the sunk 
vessel, it was said, passed to the underwriters upon 
their paying on the loss, and the right to recover 
damages for the loss passed also as an incident of the 
property. But in the House of Lords this theory of 
the right of the underwriters being an incident of 
property in the lost ship, and passing to them by 
virtue of a transfer effected by operation of law, was 
rejected, and Lord Cairns laid down instead the 
principle embodied in the passage quoted above. 
Inasmuch, therefore, as the underwriters were only 
entitled to succeed to the rights which the owner of 
the Dunluce Castle had against the owner of the 
‘itzmaurice, they succeeded under the circumstances 
to no rights at all. The two ships were in the same 
ownership, and the owner could not in respect of 
one maintain an action against himself in respect of 
the other. Thus the decision clearly illustrated the 
principle that the insurer only recovers by being 
subrogated to the rights of the insured, and he is 
subject to any disqualification in respect of such 
rights which is attached to the person of the insured. 
The general principle that the insurer, after pay- 
ment, is entitled to stand in the place of the in- 
sured was clearly enunciated by Lord Hardwicke, C., 
in Randal v. Cockran (1 Ves. Sen. 98). Letters of 
reprisal had been granted by the crown against the 
Spaniards in order that British subjects might com- 
pensate themselves for losses sustained. The com- 
missioners appointed to adjudicate on claims to 
prizes refused to recognize any claim on the part of 
the insurers, but only on the part of the owners, 





although these had been already satisfied for their 
loss by the insurers. But the lord chancellor held 
that the underwriters had the plainest equity to 
share in the prizes. 
sustaining the loss was the owner, but after satis- 


The person, he said, originally 


faction made to him the insurer, and anything re- 
ceived by the insured would be held by him as 
trustee for the insurer, Although, therefore, the 
commissioners had done right in looking to the 
ownership only, and in refusing to be entangled in 
matters of account between the owners and the un- 
derwriters, yet in equity the prize fund belonged to 
the underwriters in proportion to the amount paid 
by them. This is equivalent to the established rule 
that, although the insurer is subrogated to the 
rights of the insured, yet he is bound to sue in the 
name of the insured, and has no independent right 
to sue in his own name. 

A leading case in which this right of the insurer 
to sue in the name of the insured was recognized is 
Mason v. Sainsbury (3 Doug. 61). A house insured 
in the Hand-in-Hand Fire Office had been destroyed 
in the Gordon riots in 1780, and the office paid the 
loss. Subsequently the office, suing in the name of 
the insurer, brought an action under 1 Geo. 1, ec. 5, 
s. 6, to recover compensation from the hundred. 
For the hundred it was argued that, since the in- 
surer had already been paid, he had received satis- 
faction for his loss, and so had no further right of 
action. But the Court of King’s Bench, presided 
over by Lord Mansfield, rejected this view, holding 
that the primary liability was on the hundred; that 
the contract of insurance was only a contract of in- 
demnity, and that, in deciding the case as between 
the hundred and the insurer, it was exactly the 
same as if the policy moneys had not been paid. 
‘¢ The office.” said Lord Mansfield, ‘‘ paid without 
suit, not in ease of the hundred, and not 
It is, to 


tents, as if it had not been paid.”’ Consequently there 


as co- 
obligors, but without prejudice. all in- 
was no bar to recovery by the insurer against the 
hundred, though whatever he recovered would be 
held by him, upon the principle of Randal v. Cock- 
ran, in trust for the insurers, 

In Yates v. Whyte (4 Bing. N. C. 272), these two 
eases — Randal v. Cockran and v. Sains- 
bury — were treated as conclusively establishing 


Mason 


that, in an action by the insured against the wrong- 
doer whose conduct has caused the loss, the wrong- 
doer cannot deduct from the amount of damages to 
be paid by him the amount paid by the insurers in 
The point, said Park, J., ‘‘ has 
been decided ever since the time of Lord Hard- 
wicke, so much so that it has been laid down in 


respect of the loss. 


text writers, that where the assured who has been 
indemnified for a wrong recovers from the wrong- 
doer, the insurers may recover the amount from the 
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assured. In Randal v. Cockran it was said they 
had the clearest equity to use the name of the as- 
sured in order to reimburse themselves, and in 
Mason v. Sainsbury the judges were all unanimous; 
they held, indeed, that the insurers could not sue 
in their own names, but they confirmed the general 
doctrine, that the wrongdoer should be ultimately 
liable, notwithstanding a payment by the insurers.” 
Otherwise, as Tindal, C. J., in the same case pointed 
out, the wrongdoer would pay nothing, and would 
take all the benefit of a policy of insurance without 
Upon Yates v. Whyte, and 
the cases thus referred to in it, the House of Lords 


paying the premium, 


founded their decision in Simpson v. Thompson 
(supra). 

So far, then, the law is quite clear, It is assumed 
that by the fault of a third party a loss has been 
sustained which is covered by the policy. The in- 
surer pays the policy moneys, and then sues in the 
name of the insured to recover damages from the 
wrongdoer. But suppose there is a doubt whether 
the loss is covered by the policy or not, and never- 
theless, to avoid dispute with the insured, the in- 


surer pays. Is he still subrogated to the rights of 


the insured against the wrongdoer, or can the 


wrongdoer raise the point that the loss is outside 
the policy, and if he is successful in this contention 
can he resist the claim of the insurer? This ques- 
tion has arisen in the Queensland Appeal of King v. 
Victoria Insurance Co, (44 W. R. 592), decided by 
the Privy Council recently. The Bank of Australasia 
effected an insurance with the Victoria Insurance 
Company on a cargo of wool from Townsville to 
London. While a part of the wool was on a lighter 
at Townsville, waiting to be placed on board ship, 
astorm arose, and the lighter was sunk and the 
wool destroyed or damaged in consequence of the 
breaking loose of certain government punts which 
had not been properly secured. The bank claimed 
against the insurance company on the policy for a 
loss of £920. The company paid that amount, and 
took a formal assignment from the bank of all their 
rights and causes of action against the government, 
the bank stipulating that the assignment should not 
authorize the use of their name in legal proceedings. 
The insurance company thereupon sued the govern- 
ment for negligence, and obtained a judgment for 
£1,007; but the government moved to set it aside 
on the grounds that the loss was not within tie 
risks covered by the policy, and that the assign- 
ment of a mere right to recover damages was illegal. 
The Supreme Court of Queensland appear to have 
allowed the validity of the first objection, and to 
have been of opinion that the insurance company 
were not liable on the policy; but they held that 


the right to recover damages was well assigned to 





the company, and consequently the judgment was 
upheld. 

The possibility of assigning a right to recover 
damages for a tort so as to confer on the assignee 
power to sue in his own name depended on a pro- 
vision in the Queensland judicature act, identical 
with that of section 25 (6) of the English judicature 
act, 1873. Its assignability depended, that is, on 
whether it was a “legal chose in action.” This question, 
which was decided in the affirmative by the Queens- 
It has been 
denied, indeed, that a right to sue in tort is a chose 
in action at all (see Law Quarterly Review, vol. 9, p. 
315), and it has been held that an assignment of 


land court, is not free from difficulty. 


rights 
(Prosser v. Edmonds, 1 Y. & C. Ex. 
other hand, no such objection 
validity of an assignment of a claim 


against a tort feasor is absolutely void. 
41.) On the 
taken to the 
for wrongful 


yas 


conversion of goods in Cohen v. Mitchell (25 Q. B. 
D. 262). Upon this point the Privy Council pre- 
ferred not to say anything, though they accepted 
the decision of the (Queensland Court that the as- 
signment gave the insurance company a right to sue 
in their own name, which by mere subrogation they 
would not have had, 

Upon the other point, however, the Privy Coun- 
cil differed from the Queensland Court, and the 
question of the right to sue in the name of the in- 
surer became simply one of form. The subrogation 
of the insurer to the rights of the insured does not, 
so it is held, depend upon the validity of the claim 
of the It is not for the 
wrongdoer to raise in answer to the action by the 
insurer a dispute which the insurer has not chosen 
to raise against the insured. To the committee, 
said Lord Hobhouse, it seemed a very startling 
proposition to say that when insurers and insured 
had settled a claim of loss between themselves, a 
third party who caused the loss might insist on rip- 
ping up the settlement and on putting in a plea for 
the insurers which they did not think it right to 
put in for themselves, and all for the purpose of 
availing himself of a highly technical rule of law 
which had no bearing on his own wrongful act. 


insured on the insurer, 


After pointing out that the question of negli- 
gence had been as fully and fairly tried in the 
action as it could have been in an action by the 
bank, and that the government had not been in any 
way prejudiced, Lord Hobhouse said that the com- 
mittee rested their judgment on the broad and 
simple ground that a payment honestly made by 
insurers in consequence of a policy granted by 
them and in satisfaction of a claim by the insured, 
was a claim made under the policy which entitled 
the insurers to the remedies available to the insured. 
Hence the defense of the Queensland government 
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failed, and the doctrine of the subrogation of the 
insurer to the rights of the insured is shown to be 
independent of the strict liability of the insurer 
upon the policy. —Solicitor’s Journal. 


oe o—— 


Notes of Amevican Accisions. 





LIFE INSURANCE—MISREPRESENTATIONS IN AP- 
PLICATION.—A statutory provision that no imma- 
terial misrepresentation in the application shall 
avoid the policy unless it is made “in bad faith,” 
means with an actual intent to mislead or deceive, 
and does not include a 
made, through inadvertence, or even gross forget- 
(Penn Mut. Life Ins. Co, 
C. 


misstatement, honestly 
fulness or carelessness. 
v. Mechanics’ Savings Bank & Trust Co. [U. 8. 
C. of App.], 73 Fed. Rep. 653.) 

MASTER AND SERVANT—DUTY TO EMPLOY COMPE- 
TENT SERVANTS.—In an action against a railroad 
company for damages for personal injuries sus- 
tained by an employe of the company in an accident 
which some of the evidence tends to show was 
caused by the drunken condition of the engineer of 
the train, it is entirely competent to prove the en- 
gineer’s general reputation for drunkenness and 
consequent incompetency, for the purpose of show- 
ing that the railroad company was negligent in re- 
taining him in its employ. (Baltimore & O. R. Co. 
v. Henthorne [U. S. C.C. of App.], 73 Fed. Rep. 
634.) 

PuBLic 
Rev. St. §§ 
and homestead ‘ lands included 
of any incorporated town or selected as the site of a 


LANDS — VALIDITY OF PATENT.—Under 
2258, 2289, excluding from preémption 
within the limits 


’ 


city or town,” a patent issued by the land depart- 
ment for lands within the limits of a city incor- 
porated, by public act, the 
patentee’s application to enter the land, is void. 
(Burfenning v. Chicago, St. P. M. & O. Ry. Co. 
[U. 8.8. C,], 16S. C. Rep. 1018.) 

RAILROAD COMPANY — INJURY — CONTRIBUTORY 
NEGLIGENCE.—Where the jury are told that they 
must look at all the circumstances in determining 
whether plaintiff acted with due care; that if he 
attempted to cross the railroad, or approached so 
near to it that injury might have resulted, he was 
under a duty to use such care as was proportionate 


two years before 


to the danger; and, generally, that all persons act- 
ing under dangerous circumstances and conditions 
must have due regard to the dangers that surround 
them, and use a greater degree of care where there 
is much danger than where danger is but little, de- 
fendant cannot complain that the court did not 
charge further as to plaintiff's negligence in driv- 
ing so close to the railroad as to be injured by 
passing cars. (Rio Grande W. Ry. Co. v. Leak [U. 
8. S. C.], 16S. C. Rep. 1020.) 








RAILROAD MORTGAGES—PAYMENTS TO PRESERVE 
PROPERTY.—When third parties, at the request and 
for the benefit of the trustee in a railroad mortgage, 
have entered into obligations for the purpose of 
preserving the mortgaged property for the benefit 
of the bondholders, and keeping it a going concern 
and are subjected to a liability arising out of such 
obligations, such liability may properly be dis- 
charged out of the income or corpus of the mort- 
gaged property for the benefit of which it was 
incurred. (Jones v, Central Trust Co. of New 
York [U. S. C. C. of App.!, 73 Fed. Rep. 568.) 

REFORMATION OF DEEDS— Mistake.— Mistake, 
though arising from the carelessness of the parties 
themselves, and not of a scrivener, in drawing and 
signing the deed, may be proved for the purposes 
of a reformation. If the proofs of mistake are en- 
tirely plain, and satisfactory to the court, the relief 
will be granted, though the mistake is denied and 
there is a conflict of testimony. (Baidwin v. Na 
tional Hedge and Wire Fence Co,, [U. 8. C. C. of 
App.], 78 Fed. Rep. 574. 


~ — 


Hotes of English Cases. 


JomnrurE — powEr.— A will contained a power 
of jointuring in common form, except that the 
words ‘‘ by way of jointure In the 
following clause of the will the power was referred 
The will 


” 


were omitted. 


to as the ‘‘said power of jointuring.” 
also contained further powers for charging the 
estates thereby devised with portions for younger 
children and with the payment of interest thereon 
by way of maintenance. 

J., a person entitled to exercise the powers afore- 
said, by a revocable deed appointed to his wife 
during the joint lives of himself and his wife, a 
rent charge of £1,000 a and further 
charged the estates with the payment to himself, as 


year, he 
the guardian of his children, of the interest on their 
expectant portions by way of maintenance, 

Held, that prima facie a jointure was a provision 
for the wife after the death of her husband, that the 
power in the will was simply a power of jointuring, 
and that the exercise of the power in such a man- 
ner as to create a rent-charge payable to the wife 
during the life of her husband was invalid. 

Held, further, that the appointment of the inter- 
est on the expectant portions of the children, being 
within the terms of the power and for the benefit 
of the children, was a good appointment, notwith- 
standing that the instrument by which it was 
made was a revocable instrument, and that the in- 
terest was payable to the appointor. 

Henty v. Wrey (47 L. T. Rep. 231; 21 Ch. Div. 
332) considered and applied. 

(Chan. Div.; Re De Houghton; De Houghton v. 
De Houghton, 74 L. T. Rep. 613.) 
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\\ interesting question of circumstantial evi- 
yl dence, furnished by the tracking of a dog, 
has been decided in the case of State of Ohio 
v. Hall, 3 Ohio Legal News, 147. In this case 
the State called as a witness one Britton and 
offered to prove by him that he was the owner 
of a bloodhound about nine years old; that the 
dog had carefully been trained to follow the 
scent of human tracks; that it had been pre- 
viously tested and found to follow such tracks 
with success and certainty; that such tests had 
been made by putting the dog on the trail of 
had foot 
twenty to forty hours ahead of the hound to 


persons who started out on from 
see if it could follow them ; that it had also been 
tested in following tracks from places where 
crimes had been committed and that persons 
thus trailed by the dog had, in a number of 
cases, confessed their guilt; that in the case on 
trial, on Sunday evening, after the burglary on 
Saturday night, a basket filled with a part of 
the stolen property had been found under a 
freight car, about 200 yards from the place of 
the burglary; that the dog had been taken to 
the spot where the basket was found and had 
trailed from that place. 

The defendant objected to admitting as evi- 
dence anything concerning the training and 
testing of the dog and as to its alleged tracking 
The court held that 
the evidence was competent to go to the jury 


or trailing to the house. 


with other testimony as a circumstance tending 
to connect the accused with the crime, and 
cites the case of Hodge v. State, 39 Am. St. 
Rep. 17. There are many important questions 
involved in the admissibility of such evidence 
and it is interesting to note how the court treats 
this point concerning the admission of evidence 
as to the dog. 

“It is a matter of common knowledge, and, 
therefore, a matter of which courts will take no- 
tice, that the breed of dogs known as blood- 

Vor. 54 — No. 8. 


In the opinion, the court says: 





hounds is possessed of a high degree of 
intelligence and acuteness of scent, and may be 
trained to follow human tracks with consider- 
able certainty and success, if put upon a recent 
trail. In Chambers’ Encyclopedia, under the 
title ‘ Bloodhound,’ it is said of this dog, that 
‘it is remarkable for its exquisite scent and for 
its great sagacity and perseverance in tracking 
any object, to the pursuit of which it has been 
trained;’ that ‘it has been frequently used for 
the pursuit of felons and deer slayers, and, in 
America, for the capture of fugitive slaves;’ 
and the writer refers to the use of these dogsin 
border warfare, and to their importation ‘into 
Jamaica in 1706 to be used in suppressing the 
Maroon insurrection, but the terror occasioned 
by their arrival produced the effect without 
their actual employment.’ The Encyclopedia 
Britannica (gth ed.), under the title * Dog,’ bears 
this testimony to the well-known traits of this 
animal: ‘The bloodhound is remarkable for its 
acuteness of scent, its discrimination in keeping 
to the particular scent on which it is first laid, 
and the intelligence and pertinacity with which 
it pursues its object toasuccessful issue. These 
qualities have been taken advantage of not only 
in the chase, but also in the pursuit of felons 
and fugitives of every kind. According to 
Strabo, these dogs were used in an attack upon 
the Gauls. In the clan feuds of the Scottish 
Highlands, and in the frequent wars between 
England and Scotland, they were regularly em- 
ployed in tracking fugitive warriors, and were 
thus employed, according to early chroniclers, 
in pursuit of Wallace and Bruce. ‘The former 
is said to have put the hound off the scent by 
killing a suspected follower, on whose corpse 
the hound stood. For a similiar purpose cap- 
tives were often killed. Bruce is said to have 
baffled his dogged pursuer as effectually, though 
less cruelly, by wading some distance down a 
stream, and then ascending a tree by a branch 
which overhung the water, and thus breaking 
the scent. In the history of border feuds these 
dogs constantly appear as employed in the pur- 
suit of enemies, and the renown of the warrior 
was great, who, 


ace > 


sy wily turns and desperate bounds, 
Had baffled Peecy’s best bloodhounds,’ 


““Tn suppressing the Irish rebellion in the 
time of Queen Elizabeth, the Earl of Essex had 
,’ > 





114 


THE ALBANY LAW JOURNAL. 








it is said, 800 of these animals accompanying 
the army. * * * The employment of 
bloodhounds in the capture of runaway slaves, 
and in the cruelties connected with the sup- 
pression of negro insurrection, has brought the 
animal into the evil repute which more prop- 
erly belongs to the inhuman masters, who thus 
prostituted the courage, sagacity and pertinacity 
of this noble dog to such revolting pur- 
poses.’ 


“ Both history, therefore, and natural history 
testify to the exceptional keenness of scent and 
capacity for training of this variety of hound. 
Whatever may be said of the wisdom or hu- 
manity of resorting to this means of detecting 
and securing the apprehension of criminals, 
there can be no doubt that where a well trained 
dog is set upon a recent track and follows it, in 
the usual manner of such dogs in following a 
trail, up to the person or home of the accused, 
these facts may, on the plain principles govern- 
ing circumstantial evidence, be shown as tend- 
ing to connect him with the crime charged.” 


A curious case in medico-legal jurisprudence 
recently occurred in Russia and the circum- 
stances thereof are most interesting. In the 
village of Essende-Kassy a general dealer 
named Antonoff was found murdered in a sum- 
mer house adjoining his residence. His skull 
was battered and his body lay in a pool of blood. 
Beside him lay his clothes in disorder, but the 
fact that several things, among them his purse, 
were missing, led to the suspicion that robbery 
was the motive for the crime. Antonoff’s young 
wife declared that she had been with him when 
he fell asleep, but that she had then left him 
and gone to her room for the night. No one 
for a moment supposed that she had any thing 
to do with his death. Shortly afterwards, how- 
ever, the missing effects were discovered con- 
cealed in the garden. Thereupon the wife 
became confused and admitted that she had 
murdered her husband. On being questioned 
as to her motives she gave such indefinite and 
extraordinary answers that suspicion was aroused 
as to her sanity. 

The most remarkable point developed was 
that Mrs. Antonoff’s sister, who had married 
previously, had evinced a like sudden aversion 
to her husband on the night of her marriage. 








The accused was thereupon placed under medi- 
cal observation, as a result of which a report 
was made by a medico-legal expert engaged, 
declaring that she had probably committed the 
crime laid to her charge while suffering from 
Ac- 
cording to this evidence the woman, while under 


the psychological equivalent of epilepsy. 


observation, frequently suffered from such com- 
plete absences that she did not recognize those 
around her, and in these instances there was a 
complete failure of the reflex action of light 
upon the eye. Notwithstanding this expert 
evidence the woman was placed on trial by jury 
and was found guilty. It seems to be a very 
strange fact that the expert medical evidence 
offered in this case did not prevent the convic- 
tion of the accused and her subsequent con- 


demnation. 
the 


On an application recently made to 


Queen’s Bench Division for an attachment 
against the publisher of a newspaper, for con- 
tempt of court in publishing certain articles 
relative to a cause then pending, it appeared 
that the applicant, who had been sub-editor 
and manager of the paper, had been charged 
with an attempt to commit arson, and had been 
An 
was then published in the paper, alluding to the 


remanded for a further hearing. article 
fact that the property of the newspaper com- 
pany was for sale, that the applicant had been 
arrested, and that the charge of arson was still 
pending. That charge was afterwards dis- 
missed, but others were preferred, on two of 
which the applicant was committed for trial. 
While he was awaiting trial another article was 
published, stating that the paper had been pur- 
chased by one of the respondents and asking 
for support, and also alluding to the charges 
against the applicant; and shortly afterwards a 
report was published of the proceedings of a 
meeting of a county council committee, at 
which a resolution was carried that the action 
of the chief constable in obtaining legal assist- 
ance for the police in the case of the pending 
prosecution against the applicant should be 
confirmed. The application was, however, re- 
that it did 
the articles referred to in 


fused on the ground not 
pear that 
way, tended or were designed to prejudice 
the fair trial of the charges against the appli- 
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INTERNATIONAL LAW. 


The Annual Address before the American Bar 
Association. 


BY THE RIGHT HON. LORD RUSSELL OF KILLOWEN, LL.D., 
G.C.M.G., etc., Lord Chief Justice of England. 


Mr. PRESIDENT: 

My first words must be in acknowledgment of the 
honor done me, by inviting me to address you on 
this interesting occasion. You are a congress of 
lawyers of the United States met together to take 
counsel, in no narrow spirit, on questions affecting 
the interests of your profession; to consider neces- 
sary amendments in the law which experience and 
time develop; and to examine the current of judicial 
decision and of legislation, State and Federal, and 
whither that current tends. I, on the other hand, 
come from the judicial bench of a distant land, and 
yet I do not feel that I am a stranger amongst vou, 
nor do you, [think, regard me asa stranger. Though 
we represent political communities which differ 
widely in many respects, in the structure of their 
constitutions and otherwise, we yet have many 
things in common, 

We speak the same language; we administer laws 
based on the same juridical conceptions; we are co- 
heirs in the rich traditions of political freedom long 
established, and, we enjoy in common a literature, 
the noblest and the purest the world has known— 
an accumulated store of centuries to which you, on 
your part, have made generous contribution. Be- 
yond this, the unseen ‘‘ crimson thread” of kinship, 
stretching from the mother Islands to your great 
Continent, unites us, and reminds us always that we 
belong to the same, though a mixed, racial family. 
Indeed the spectacle which we, to-day, present is 
unique. We represent the great English-speaking 
communities—communities occuping a large space 
of the surface of the earth--made up of races 
wherein the blood of Celt and Saxon, of Dane and 
Norman, of Pict and Scot, are mingled and fused 
into an aggregate power held together by the nexus 
of a common speech—combining at once territorial 
dominion, political influence and intellectual force 
greater than history records in the case of any other 
people. 

This consideration is prominent amongst those 
which suggest the theme on which I desire to ad- 
dress you—namely, international law. 

The English-speaking peoples, masters not alone 
of extended territory, but also of a mighty com- 
merce, the energy and enterprise of whose sons have 
made them the great travellers and colonizers of the 
world—have interests to safeguard in every quarter 
of it, and, therefore, in an especial manner it is im- 





portant to them, that the rules which govern the 
relations of States inter se should be well under- 
stood and should rest on the solid bases of conven- 
ience, of justice and of reason. One other 
consideration has prompted the selection of my 
subject. I knew it was one which could not fail, 
however imperfectly treated, to interest you. You 
regard with just pride the part which the judges 
and writers of the United States have played in the 
development of international law. Story, Kent, 
Marshall, Wheaton, Dana, Woolsey, Halleck and 
Wharton, amongst others, compare not unfavorably 
with the workers of any age, in this province of 
jurisprudence. 

International law, then, is my subject. The 
necessities of my position restrict me to, at best, a 
cursory and perfunctory treatment of it. 

I propose briefly to consider what is international 
law; its sources; the standard—the ethical stand- 
ard—to which it ought to conform; the character- 
istics of its modern tendencies and developments, 
and then to add some (I think) needful words on 
the question, lately so much. discussed, of interna- 
tional arbitration. 

I call the rules which civilized nations have 
agreed shall bind them in their conduct inter se, by 
the Benthamite title, ‘‘ International Law.’’ And 
here, Mr. President, on the thresheld of my subject 
I find an obstacle in my way. My right so to de- 
scribe them is challenged. It is said by some that 
there is no international law, that there is only 
a bundle, more or less confused, of rules to which 
nations more or less conform, but that international 
law there isnone. The late Sir James F. Stephens 
takes this view in his “History of the Criminal Law 
of England,” and in the celebrated ‘‘ Franconia” 
case (to which I shall hereafter have occasion to 
allude), the late Lord Coleridge speaks in the same 
sense. He says: ‘‘Strictly speaking, ‘International 
Law’ is an inexact expression and it is apt to mis- 
lead if its inexactness is not kept in mind. Law 
implies a lawgiver and a tribunal capable of enfore- 
ing it and coering its transgressors.” Indeed it 
may be said that with few exceptions the same 
note is sounded throughout the judgments in that 
case. These views, it will at once be seen, are 
based on the definition of law by Austin in his 
“Province of Jurisprudence Determined,” namely, 
that a law is the command of a superior who has 
coercive power to compel obedience and punish 
disbedience. But this definition is too narrow ; it 
relies too much on force as the governing idea. If 
the development of law is historically considered, 
it will be found to exclude that body of customary 
law which in early stages of society precedes law 
which assumes, definitely, the character of posi- 
tive command coupled with punitive sanctions. 
But even in societies in which the machinery exists 
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for the making of law in the Austinian sense, rules or 
customs grow up which are laws in every real sense 
of the word, as for example, the law merchant. 
Under later developments of arbitrary power laws 
may be regarded as the command of a superior with 
a coercive power in Austin’s sense : 
principi legis vigorem habet. In stages later still, as 
government became more frankly democratic, rest- 
ing broadly on the popular will, laws bear less and 
less the character of commands imposed by a coer- 
cive authority, and acquire more and more the 
character of customary law founded on consent. 
Savigny, indeed, says of all law, that it is first 
developed by usage and popular faith, then by 
legislation and always by internal silently-operating 
powers, and not mainly by the arbitrary will of the 
lawgiver. 


Quod placuit 


I claim, then, that the aggregate of the rules to 
which nations have agreed to conform in their con- 
duct towards one another are properly to be desig- 
nated ‘‘ International Law.” 

The celebrated author of ‘‘ Ecclesiastical Polity,” 
the “ judicious ” Hooker, speakiny of the Austinians 
of his time, says: ‘‘ They who are thus accustomed 
to speak apply the name of law unto that only rule 
of working which superior authority imposeth, 
whereas we, somewhat more enlarging the sense 
thereof, term every kind of rule or cannon whereby 
actions are framed a law.” I think it cannot be 
doubted that this is nearer to the true and scientiffc 
meaning of law. 

What, then, is international law ? 

I know no better definition of it than that it is 
the sum of the rules or usages which civilized 
States have agreed shall be binding upon them in 
their dealings with one another. 

Is this accurate and exhaustive? Is there any a 
priori rule of right or of reason or of morality which, 
apart from and independent of the consent of na- 
tions, is part of the law of nations? Is there a 
law which nature teaches, and which, by its own 
force, forms a component part of the law of na- 
tions? Was Grotius wrong when to international 
law he applied the test ‘‘ placuit-ne Gentibus” ? 


These were points somewhat in controversy be- 
tween my learned friend, Mr. Carter, and myself 
before the Paris Tribunal of Arbitration in 1893, 
and [ have recently received from him a friendly in- 
vitation again to approach them — this time ina 


judicial rather than in a forensic spirit. I have re- 
considered the matter, and, after the best considera- 
tion which I can give to the subject, I stand by the 
proposition which in 1893 I sought to establish. 
That proposition was that international law was 
neither more nor less than what civilized nations 
have agreed shall be bsnding on one another as in- 
ternational law. 





Appeals are made to the law of nature and the law 
of morals, sometimes as if they were the same things, 
sometimes as if they were different things, some- 
times as if they were in themselves international 
law, and sometimes as if they enshrined immutable 
principles which were to be deemed to be not only 
part of international law, but, if I may so say, to 
have been preordained. I do not stop to point out 
in detail how many different meanings have been 
given to these phrases—the law of nature and the 
law of morals. 
them in the same sense. 


Hardly any two writers speak of 
No doubt appeals to both 
are to be found scattered loosely here and there in 
the opinions of continental writers. 

Let us examine them. 

What is the law of nature ? 

Moralists tell us that for the individual man life 
is a struggle to overcome nature, and in early and 
what we call natural or barbarous states of society 
the arbitrary rule of force and not of abstract right 
In truth, the 
initial difficulty is to fix what is meant by the law 


or justice is the first to assert itself. 
of nature. Gaius speaks of it as being the same 
thing as the Jus Gentium of the Romans, which, I 
need not remind you, is not the same thing as Jus 
inter Gentes, Ulpian speaks of the Jus naturale as 
that in which men and animals agree. Grotius 
uses the term as equivalent to the Jus stricte dictum, 
to be completed in the action of a good man or 
state by a higher morality, but suggesting the 
standard to which law ought to conform. Pufen- 
dorf in effect treats his view of the rules of abstract 
propriety, resting merely on unauthorized specula- 
tions, as constituting international law and acquir- 
ing no additional authority from the usage of na- 
tions, so that he cuts off much of what Grotius 
regards as law. Ortolan, in his ‘‘ Diplomatie de la 
Mer,” cites with approval the following incisive 
passage from Bentham, speaking of so-called natural 
rights springing from so-called natural law: 


‘* Natural right is often employed in a sense op- 
posed to law, as when it is said, for example, that 
law cannot be opposed to natural right, the word 
‘right’ is employed in a sense superior to law, a 
right is recognized which attacks laws, upsets and 
annuls it. In this sense, which is antagonistic to 
law, the word ‘droit’ is the greatest enemy of rea- 
son and the most terrible destroyer of govern- 
ments. 

“We cannot reason with fanatics armed witha 
natural right, which each one understands as he 
pleases, applies as it suits him, of which he will 
yield nothing, withdraw nothing, which is inflexi- 
ble, at the same time that it is unintelligible, which 
is consecrated in his eyes like a dogma and which 
he cannot discard without a cry. Instead of exam- 
ining laws by their results, instead of judging them 
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to be good or bad, they consider them with regard 
to their relation to this so-called natural right. 
That is to say, they substitute for the reason of 
experience all the chimeras of their own imagina- 
tion.” 

Austin, also, in his work on Jurisprudence, 
already mentioned, and referring to Pufendorf and 
others of his school, says: 

“They have confounded positive international 
morality or the rules which actually obtain amongst 
civilized nations in their mutual intercourse, with 
their own vague conceptions of international mo- 
rality as it ought to be, with that indeterminate 
something which they call the law of nature, 
Professor von Martens of Gottingen is actually the 
first of the writers on the law of nations, who has 
seized this distinction with a firm grasp; the first 
who has distinguished the rules which ought to be 
received in the intercourse of nations, or, which 
would be received if they conformed to an assumed 
standard of whatever kind, from those which are 
so received, endeavored to collect from the practice 
of civilized communities what are the rules actu- 
ally recognized and acted upon by them and gave 
to these rules the name of positive international 
law.” 

Finally Woolsey, speaking of this class of writers, 
says they commit the fault of failing to distinguish 
sufficiently between natural justice and the law of 
nations, of spinning the web of a system out of 
their own brain as if they were the legislators of 
the world, and of neglecting to inform us what the 
world actually holds the law to be by which na- 
tions regulate their conduct. So much for the law 
of nature. 

What are we to say of the appeal to the law of 
morality ! 

It cannot be affirmed that there is a universally 
accepted standard of morality. Then what is to 
be the standard? The standard of what nation ? 
The standard of what nation and in what age ? 

Human society is progressive — progressive, let 
us hope, to a higher, a purer, a more unselfish ethi- 
The Mosaic law enjoined the prin- 
ciple of an eye for an eye, a tooth for a tooth. The 
Christian law enjoins that we love our enemies, and 


eal standard. 


But more. 
Nations although progressing, let us believe, in the 


that we do good to those who hate us, 


sense which I have indicated, do not progress pari 
passu. One instance occurs to me pertinent to the 
subject. in hand. 

Take the The United 
States is to-day the only great power which has 
not given its adhesion to the principle of the Dec- 
laration of Paris of 1856, for the abolition of pri- 
vateering. The other great nations of the earth 
have denounced privateering as immoral, and as 
the cover and the fruitful occasion of piracy. Iam 


‘vase of privateering. 





not at all concerned to discuss, in this connection, 
whether the United States were right or were 
wrong. It would not be pertinent to the point; 
but it is just to add that the assenting powers had 
not scrupled to resort to privateering in past times, 
and also that the United States declared their will- 
ingness to abandon the practice if more complete 
immunity of private property in time of war were 
secured, 

Nor do nations, even when they are agreed on 
the inhumanity and immorality of given practices, 
straightway proceed to condemn them as interna- 
tional crimes. Take as an example of this, the 
slave trade. It is not too much to say that the 
civilized powers are abreast of one another in con- 
demnation of the traffic in human beings as an un- 
clean thing — abhorrent to all principles of human- 
ity and morality, and yet they have not yet agreed 
to declare this offence against humanity and moral- 
ity to be an offence against the law of nations, 
That it is not so has been affirmed by English and 
by American judges alike. Speaking of morality 


in connection with international law, Professor 


Westlake, in his ‘* Principles of International Law,” 
acutely observes that while the rules by which na- 
tions have agreed to regulate their conduct inter se, 
are alone properly to be considered international 
law, these do not necessarily exhaust the ethical 
duties of States one to another, any more, indeed, 
than municipal law exhausts the ethical duties of 
man to man; and Dr. Whewell has remarked of 
jural laws in general that they are not (and per- 
haps it is not desirable that they should be) co- 
extensive with morality. He says the adjective 
right belongs to the domain of morality; the sub- 
stantive right to the domain of law 

The truth is that civilized men have at all times 
been apt to recognize the existence of a law of 
morality, more or less vague and undefined, de- 
pending upon no human authority and supported 
by no human external sanction other than the ap- 
proval and disapproval of their fellowmen, yet de- 
termining, largely, for all men and societies of men 
what is right and wrong in human conduct, and 
binding, as is sometimes said, in foro conscientiw. 
This law of morality is sometimes treated as syony- 
mous with the natural law, but sometimes the 
natural law is regarded as having a wider sphere, 
including the whole law of morality. It cannot be 
said either of international law or of municipal 
law that they include the moral law nor accurately 
or strictly that they are included within it. 
truism to say that municipal law and international 
law ought not to offend against the law of morality. 
They may adopt and incorporate particular precepts 
of the law of morality; and on the other hand, 
undoubtedly, that may be forbidden by the muni- 
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cipal or international law, which in itself is in no 
way contrary to the law of morality or of nature. 
But whilst the conception of the moral law or law 
of nature excludes all idea of dependence on 
human authority, it is of the essence of muncipal 
law that its rules have been either enacted or in 
some way recognized as binding by the supreme 
authority of the State (whatever that authority may 
be), and so also is it of the essence of international 
law that its rules have been recognized as binding 
by the nations constituting the community of civil- 
ized mankind. 

We conclude then that, while the aim ought to 
be to raise high its ethical standard, international 
law, as such, includes only so much of the law of 
morals or of right reason or of natural law (what- 
ever these phrases may cover) as nations have 
agreed to regard as international law. 

In fine, international law is but the sum of those 
rules which civilized mankind have agreed to hold 
as binding in the mutual relations of States. We 
do not indeed find all these rules recorded in clear 
language — there is no international code. We 
look for them in the long records of customary 
action; in settled precedents; in treaties affirming 
principles; in State documents; in declarations of 
nations in conclave — which draw to themselves the 
adhesion of other nations; in declarations of text 
writers of authority generally accepted, and lastly, 
and with most precision, in the field which they 
cover, in the authoritative decisions of prize courts. 
I need hardly stop to point out the great work un- 
der the last head accomplished, amongst others, by 
Marshall and Story in these States, by Lord Stowell 
in England and by Portalis in France. 

From these sources we get the evidence which 
determines whether or not a particular canon of 
conduct, or a particular principle, has or has not 
received the express or implied assent of nations. 
But international law is not as the twelve tables of 
Mankind 
Gradual change and gradual 


ancient Rome. It is not a closed book. 
are not stationary. 
growth of opinion are silently going on. Opinions, 
doctrines, usages, advocated by acute thinkers are 
making their way in the world of thought. They 
In truth, 
neither doctrines derived from what is called the 
law of nature (in any of its various meanings) nor 
philanthropic ideas, however just or humane, nor 


the opinions of text writers, however eminent, 


are not yet part of the law of nations. 


nor the usages of individual States — none of these, 
nor all combined, constitute international law. 

If we depart from the solid ground I have indi- 
cated, we find ourselves amid the treacherous quick- 
sands of metaphysical and ethical speculation; we 
are bewildered, particularly by the French writers 
in their love for wn systeme, and perplexed by the 





obscure subtleties of writers like Hautefeuille with 
his Loz primitive and Loi secondaire. Indeed it may, 
in passing, be remarked that history records no cas¢ 
of a controversy between nations having been set- 
tied by abstract appeals to the laws of nature or of 
morals . 

But while maintaining this position, I agree with 
Woolsey when he says that if international law were 
not made up of rules for which reasons could be 
given, satisfactory to man’s intellectual and moral 
nature, it would not deserve the name of a science. 
Happily those reasons can be given. Happily men 
and nations propose to themselves higher and still 
higher ethical standards. The ultimate aim in the 
actions of men and of communities ought, and I 
presume will be admitted, to be to conform to the 
divine precept, ‘* Do unto others as you would that 
others should do unto you.” 

I have said that the rules of international law are 
not to be traced with the comparative distinctness 
with which municipal law may be ascertained — 
although even this is not always easy. [I would not 
have it, however, understood that I should to-day 
advocate the coditication of international law. The 
attempt has been made, 2s you know, by Field, in 
this country, and by Professor Bluntsehli, of Hei- 
delberg, and by some Italian jurists, but has made 
Indeed, codification 
It has been so 


little way towards suceess. 
has a tendency to arrest progress. 
found, even where branches or heads of municipal 
law have been codified, and it will at once be seen 
how much less favorable a field for such an enter- 
prise international law presents, where so many 
questions are still indeterminate. After all it is to 
be remembered that jural law in its widest sense, 


is as old as society itself; whi societas ihi jus est ; but 
i 


nternational law, as we know it, is a modern in- 
vention. 
To codify it would be to crystalize it; uncodified it 
is more flexible and more eusily assimilates new 
While agreeing, therefore, that indetermi- 


It is in a state of growth and transition. 


rules. 
nate points should be determined and that we 
should aim at raising the ethical standard, I do not 
think we have yet reached the point at which codi- 
fication is practicable, or if practicable would be a 
publie good, 

Let me give you an analogy. Amongst the most 
successful experiments in codification, in English 
communities, have been those in Anglo-India, par- 
ticularly the Penal Code and the Codes of Criminal 
and Civil Procedure. Prompted by their compara- 
tive success, Sir Roland Wiison urged the extension 
of the process of codification to those traditional 
unwritten native usages, or customary law, of Hindu 
or Mahomedan origin, still recognized in the gov- 
ernment of India by Englishmen. But the wiser 
opinion of Indian experts was, that it was better not 
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to persevere in the attempt. Many of these usages, 
by sheer force of contact with European life and 
habits of thought are falling into desuetude. The 
hand of change is at work upon them, and to codify 
them would be to stop the natural progress of dis- 
integration, 

As we are not to-day considering the history of 
international law, I shall say but a word as to its 
rise and then pass on to the consideration of its 
later developments and tendencies. 

Like all law, in the history of human societies, it 
begins with usage and custom, and unlike munici- 
pal law, it ends there. When, after the break-up 
of the Roman Empire the surface of Europe was 
partitioned and fell under the rule of different sov- 
ereigns, the need was speedily felt for some guid- 
International 
law was in a rudimentary stage; it spoke with am- 


ing rule of international conduct. 


biguous voice, it failed to cover the whole ground 
of doubtful action. It needed not only an inter- 
preter of authority but one who should play at once 
the part of mediator, arbiter and judge. The chris- 
tian religion has done much to soften and humanize 
the action of men and of nations, and the papal 
head of christendom became, after the disruption of 
the Roman Empire, the interpreter and almost the 
embodiment of international law. The popes of 
the middle ages determined many a hot dispute be- 
tween rival forces without loss of human life. Their 
decrees were widely accepted. Their action how- 
ever, at the best, could not adequately supply the 
place of a rule of conduct to which all might in- 
differently appeal. And when, later, with the re- 
formation movement, the time came when the pope 
could not command recognition as the religious 
head of a united christendom, the necessity of the 
time quickened men’s brains and, under the foster- 
ing care of the jurists of many lands, there began 
to emerge a system which gave shape and form to 
ideas generally received and largely acted on by na- 
tions. 

What Sir James Stephens has eloquently said of 
religion may truly be predicated of international law. 
The jurists set to music the tune which was haunt- 
ing millions of ears. It was caught up, here and 
there, and repeated till the chorus was thundered 
out by a body of singers able to drown all discords 
and to force the vast unmusical mass to listen to 
them. 

Although [Hugo de Groot is regarded as the father 
and founder of international law, he was preceded 
by two men born into the world forty years before 
him, namely, Ayala (the Spanish Judge-Advocate 
with the army of the Prince of Parma) and Suarez, 
(a Jesuit priest, also a Spaniard) both born in 1548, 
Whose labors ought not to be forgotten. 


Suarez in his “‘ De Legibus et Deo Legislatore” and 





Ayala in his “De Jure et Officiis Bellicis et Disciplina 
Militari” has done good work, ; 

Saurez, from the point of view of the Catholic 
theologian, assumes that the principles of the 
moral law are capable of complete and authorita- 
tive definition and are supported by the highest 
spiritual sanction. He therefore treats of the lex 
naturalis as a definite substantive law, sufficient 
and complete in its own sphere and binding on all 
men. But he regards international law as a code 
of rules dealing with matters outside the sphere of 
the natural law --matters not strictly right or 
wrong in themselves, but becoming so only by vir- 
tue of the precepts of the law which he considers to 
be founded upon the generally recognized usages of 
nations. In the following passage, which is inter- 
esting from the singular modernness of its spirit, he 
explains his view of the origin of international 
law: 

‘“‘The foundation of the law of nations lies in 
this, that the human race, though divided into 
various peoples and kingdoms, has always a certain 
unity, which is not merely the unity of species, but 
is also political and moral; as is shown by the na- 
tural precept of mutual love and pity, which ex- 
tends to all peoples, however foreign they may be 
to one another, and whatever may be their character 
or constitution. From which it follows that 
although any State, whether a republic or kingdom, 
may be a community complete in itself, it is never- 
theless a member of that whole which constitutes 
the human race; for such a community is never so 
completely self-sufficing but that it requires some 
mutual help and intercourse with others, some- 
times for the sake of some benefit to be obtained, 
but sometimes, too, from the moral necessity and 
craving which are apparent from the very habits of 
mankind. 

‘*On this account, therefore, a law is required by 
which States may be rightly directed and regulated 
in this kind of intercourse with one another. And 
although to a great extent this may be supplied by 
the natural law, still not adequately nor directly, 
and so it has come about that the usages of States 
have themselves led to the establishment of special 
rules. For, just as within an individual State cus- 
tom gives rise to law, so for the human race as a 
whole, usages have led to the growth of the laws of 
nations; and this the more easily, inasmuch as the 
matters with which such law deals are few and are 
closely connected with the law of nature, from 
which they may be deduced by inferences which, 
though not strictly necessary, so as to constitute 
laws of absolute moral obligation, still are very con- 
formable and agreeable to nature, and therefore 
readily accepted by all.” 


Nor ought we to overlook the work of a writer 
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even earlier than these. I mean Franciscus a vic- 
toria, Hall says of him that his writings in 1533 
mark an era in the history of international ethics. 
Spain claimed, largely by virtue of Papal grant and 
warrant, to acquire the territory and the mastery of 
the semi-civilized races of America. He denied 
the validity of the Papal title; he maintained the 
sovereign rights of the aboriginal races, and he 
claimed to place international relations upon the 
basis of equal rights as between communities in 
actual possession of independence. In other words, 
he, first, clearly affirmed, the juridical principle of 
the complete international equality of independent 
states, however disproportionate their power. 

Grotius undoubtedly had had the field of inter- 
national relations explored by these, amongst other 
writers who had preceded him, but to him is cer- 
tainly due the credit of evolving in his ‘* De Jure 
Belli ae Pacis” a coherent system of law for the ag- 
gregation of states. 

But I turn from t'iis interesting line of thought, 
to consider, first, the part played by the United 
States in shaping the modern tendencies of inter- 
national law, and, next, whither those tendencies 
I have already spoken of the international 
It is not too 


run. 
writers of whom you are justly proud. 
much to say that the undoubted stream of tendency 
in modern international law to mitigate the horrors 
of war, to humanize or to make less inhuman its 
methods, and to narrow the area of its consequen- 
tial evils, is largely due to the policy of vour states- 
men and the moral influence of your jurists. 

The reason why you thus early in your young his- 
tory as an independent power took so leading and 
noble a part in the domain of internationai law is 
not far to seek ;—it is at once obvious and interest- 
ing. 

In the first place, you were born late, in the life 
of the world, into the family of nations, The com- 
mon law of England you had indeed imported and 
adopted as colonists in some of the States, but sub- 
ject as you then were to the mother country, you 
had no direct interest or voice in international re- 
lations, which were entirely within the domain of 
the sovereign power. But when you asserted your 
independence, the laws of the family of nations, of 
which you then became a member, were bound up 
with and became in part the justification for your 
existence as a sovereign power, and assumed for 
you importance and pre-eminence beyond the com- 
mon law itself. Further, your remoteness from the 
conflicts of European powers and the wisdom of 
your rulers in devoting their energies to the con- 
solidation and development of home affairs gave to 


your people a special concern in that side of inter- 
national law which affects the interests, rights aud 
obligations of neutrals; and thus, it has come to 





pass that your writers have left their enduring 
mark on the law of nations touching allegiance, na 
tionality, neutralization and neutrality, although as 
to these there are points which still remain indeter- 
minate, 

It is substantially true to say that while to earlier 
writers is mainly due the formulation of rules rela- 
ting to a state of war, to the United States,—to its 
judges, writers and statesmen, we largely owe the 
existing rules which relate to a state of peace and 
which affect the rights and obligations of powers, 
which, during a state of war, are themselves at 
peace. 

On the other hand, while in Great Britain, writ- 
ers of great distinction on international law are not 
wanting, and while the judges of her Prize Courts 
have done a great work in systematizing and justi- 
fying, on sound principles, the law of capture and 
prize, it is true to say that British lawyers did not 
apply themselves, early, or with great zeal, to the 
consideration of international jurisprudence. 

Nor, again, is the reason far to seek. Great 
Britain had existed for centuries before international 
The 


The com- 


law, in the modern sense, came into being. 
main body of English law was complete. 
mon law, springing from many sources, had assumed 
It sufficed 
Neither English states- 


detinite and comprehensive proportions, 
for the needs of the time. 
men nor English lawyers experienced the necessity 
which was strongly felt on the continent of Europe 
—the constant theatre of war—for the formulation 
of rules of international conduct. 

The need for these was slowly forced upon Eng- 
land, and, it is hardly too much to say that, to the 
British admiral, accustomed to lord it on the high 
seas, international law at first came, not as a bless- 
ing and an aid, but, as a perplexing embarrassment. 

Notwithstanding all this, there is a marked agree- 
ment between English and American writers as to 
the manner in which international law is treated. 
They belong to the same school—a school distinctly 
different 
Enrope. 


from that of writers on the continent of 
The essential difference consists in this: 
Whereas in the latter, what I shall call the ethical 
and metaphysical treatment is followed, in the 
former, while not ignoring the important part, which 
ethics play in the consideration of what inter- 
national law ought to be, its writers for the most 
part carefully distinguish between what is, in fact, 
international law from their views of what the law 
ought to be. Their treatment is mainly historical. 

By most continental writers, and by none more 
than Tautefeuille, what is, and what he thinks 
ought to be law, theory and fact, law and so-called 
rules of nature and of right, are mixed up in a way 
at once confusing and misleading. 


One distinguished English writer indeed, the late 
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Sir Henry Maine, thought that he had discovered a 
fundamental difference between English and Ameri- 
can jurists as to the view taken of the obligation of 


international law. 

His opinion was based on the judgments of the 
English judges in the celebrated Franconia case, in 
which it was held that the 
jurisdietion to try a foreigner for a crime committed 


inglish courts had no 


on the high seas although within a marine league 
from the British coast. The case was decided in 
1876 and is reported in 2d vol. of the Law Reports, 
Exchequer Division, p. 63. The facts were these: 
The defendant was Captain Keyn, a German subject, 
in charge as captain, of the German steamship, 
Franconia. When off Dover the Franconia, at a 
point within two and a half miles of the beach, ran 
into and sank a British steamer, Strathclyde, thereby 
causing loss of life. The facts were sueh as to con- 
stitute, according to English Law, the crime of 
manslaughter, of which the defendant was found 
guilty by the jury, but the learned judge who tried 
the case at the Central Criminal Court reserved, for 
further consideration by the conrt for crown cases 
reserved, the question whether the Central Criminal 
Court had the 
foreigner, in respect of an offence committed by him 


jurisdiction over defendant, a 
on the high seas, but within a marine league of the 
All the members of the court were of 
opinion that the chief criminal courts, that is to say, 
the Courts of Assize and the Central Criminal Court, 
were clothed with jurisdiction to administer justice 


shore 


in the bodies of counties, or, in other words, in 
English territory ; and that from the time of Henry 
the VIII a court of special commissioners, and, 
later the Central Criminal Court (in which the 
defendant had been tried) had been invested by 
statute with the jurisdiction previously exercised 
by the L: rd High Admiral on the high seas. But the 
majority held that the marine league belt was not 
part of the territory of England, and therefore 
not within the bodies of counties, and also that 
the admiral had had no jurisdiction over foreigners 
on the high seas. The minority, on the other hand, 
held that the marine belt was part of the territory 
of England and that the admiral had had jurisdic- 
tion over foreigners within those limits. 

While I do not say that I should have arrived at 
the conclusions of historical fact of the majority, I 
am by no means clear that the judges of the United 
States, accepting the same data as did the majority 
of the English judges, would not have decided in 
the same way. But however this may be, the views 
of the majority do not seem to me to warrant the 
assumption of Sir Henry Maine that the case funda- 
mentally affects the view taken of the authority of 
international law. 

What it does incidentally reveal is a constitu- 





tional difference betweent the United States and 
Great Britain as to the methods by which the 
municipal courts acquire, at least in certain cases, 
jurisdiction to try and to punish offences against 
international law. 

An example of that difference is ready to hand. 
Improved and stricter views of neutral duties con- 
stitute one of the great developments of recent 
times. 

These views were (for reasons to which I have al- 
ready adverted) adopted earlier and more fully in 
the United States than in England. What was 
thereupon the action of the executive? No sooner 
had Washington, as President, and Jefferson, as 
secretary of State, promulgated the rules of neu- 
trality, by which they intended to be guided, than 
they caused Gideon Henfield, an American citizen, 
to be tried for taking service on board a French 
privateer, as being a criminal act, because in con- 
travention Political feeling pro- 
cured an acquittal in spite of the judge’s direction. 

Later, no doubt, Congress passed the act of 1794, 
making such conduct criminal, not (as I gather) be- 
cause it was admitted to be necessary, but simply to 
strengthen the hands of the executive. 

I can hardly doubt how the same cnse would 
have been dealt with in England. 

Assuming the doing of the acts forbidden by 
proclamation of neutrality, although infractions of 
international law, not to be misdemeanors at common 


of those rules. 


law, and not to have been made offenses by munici- 
pal statute, the judges ([ cannot doubt) would have 
said the act was yesterday legal or at least not 
illegal, and that municipal law not having declared 
it a crime, they could not so declare it. According 
to the law of England a proclamation by the execu- 
tive, in however solemn form, has no legislative 
force unless an act of parliament has so enacted. 
Parliament has in fact so enacted as to orders of 
the Queen in council in many cases. But assuming 
the law to be as I have stated, it points to no failure 
in England to recognize the full obligation of in- 
ternational law as,between States. For, notwith- 
standing isolated expressions of opinion uttered in 
times of excitement, it will not to-day be doubted 
that it is the duty of States to give effect to the 
obligations of international law by municipal legis- 
lation where that is necessary, and to use reasonable 
efforts to secure the observance of that law. 

In England we have an old constitution under 
which we are accustomed to fixed modes of legis- 
lation, and when at last we accept a new develop- 
ment of international law, we look to those methods 
to give effect to it. Indeed, that habit of looking 
to legislation to meet new needs and developments, 
even in internal concerns, a habit confirmed and 
strengthened in the current century, has done much * 
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to restrain the judges from that bold expansion of 
principle to meet new cases, which, when legisla- 
tion was less active, marked judicial utterances. 
On the other hand, with you things are materially 
different. Your constitution is still so modern that 
equally fixed habits of looking to legislation have 
not had time to grow up. 
constitution is, from time to time, assailed by still 


Meanwhile that modern 


more modern necessities, and the methods for its 
amendment are not swift or easy. The structure 
has become completely ossified. Hence has arisen 
what I may calla flexibility of interpretation, ap- 
plied to the Constitution of the United States, for 
which I know no parallel in English judicature, and 
which seems to me to exceed the latitude of inter- 
pretation observed by your 
acts of Congress. I 


judges in relation to 
refer, as examples, to the 
emanicipation of the slaves 
during the civil 
covered by the necessities of the 


by President Lincoln 
yar, Which was justified as an act 
vase and within 
the ‘war power ” conferred on the executive by the 
Constitution; and also to the judicial declaration 
by the Supreme Court of the validity of the act of 
Congress making greenbacks legal tender, on the 
ground that certain express powers as to currency, 
being vested in Congress by the Constitution, the 
power of giving forced circulation to paper flowed 
from them as a desirable, if not a necessary, impli- 
With us no such difficulties Our 
constitution is unwritten and the legislature is om- 


cation. arise. 


nipotent. With you the constitution is written and 
the judicial power interprets it and may declare the 
highest act of Congress null and void as unconsti- 
tutional. With us there can, in the strict sense of 
the words, be no such thing as an unconstitutional 
act of Parliament. 

I turn now to the consideration of what charac- 
terizes the later tendencies of international 
In a word it is their greater humanity. 

When Menelik, Emperor of Abyssinia, was re- 


law. 


cently reported to have cut off the right arms and 
feet of 500 prisoners, the civilized world felt a thrill 
of horror, Yet the time was when to treat prison- 
ers as slaves and permanently to ‘disable them from 
again bearing arms, were regarded as common inci- 
dents of belligerent capture. Such acts would once 
have excited no more indignation than did the in- 
humanities of the African slave trade before the 
days of Clarkson and Wilberforce. 

Let us hope that it is no longer possible to do as 
Louis XIV did in his devastations of the Palatinate, 
or t? do as he threatened to do, break down the 
dykes and overwhelm with disaster the low coun- 
tries. Let us hope, too, that no modern Napoleon 
would dare to decree as the first Napoleon did in 
his famous or infamous seront brulées edict of 1810. 
The force of public opinion is too strong and it has 
reached a higher moral plane. 





A bare recital of some of the important respects 
in which the evils of war have been mitigated by 
more humane customs must suffice. 

Amongst them are: (1) the greater immunity from 
attack of the persons and property of enemy-sub- 
jects in a hostile country; (2) the restrictions im- 
posed on the active operations of a belligerent when 
occupying an enemy’s country; (3) the recognized 
distinction between subjects of the enemy, combat- 
ant and non-combatant; (4) the deference accorded 
to cartels, safe conducts and flag of truce; (5) the 
protection secured for ambulances and hospitals 
and all the sick 
wounded — of which the Geneva Red Cross Con- 
vention of 1864 is a notable illustration; (6) the 


for engaged in tending and 


condemnation of the use of instruments of warfare 
which cause needless suffering. 

In this field of 
took a prominent part. 


United States 
When the civil war broke 


humane work the 


out President Linco!n was prompt in entrusting to 
Professor Franz Lieber the duty of preparing a 
mannal of systematized rules for the conduct of 
forces in the field —rules aimed at the prevention 
of those scenes of cruelty and rapine which were 
race to humanity. That manual 
has, I believe, been utilized by the governments of 


formerly a dis 


England, France and Germany. 

Even more important are the changes wrought 
in the position of neutrals in war times; who, while 
bound by strict obligations of neutrality, are in 
great measure left free and unrestricted in the pur- 
suit of peaceful trade. 

But in spite of all this who can say these times 
breathe the spirit of peace? There is war in the 
air, Nations armed to the teeth prate of peace, but 
there is no sense of peace. One sovereign burthens 
the industry of his people to maintain military and 
naval armament at war strength, and his neighbor 


does the like and justifies it by the example of the 
other; and England, insular though she be, with 


her imperial interests scattered the world over, fol- 
lows, or is forced to follow, in the wake. If there 
be no war, there is at best an armed peace. 

I take 1895. 
In Austria the annual cost of army and navy was, 


Figures are appalling. those for 
in France, 37 
millions; in Germany, 27 millions; in Great Britain, 


18 millions sterling; 


Se 


in round figures, 


36 millions; in Italy, 13 millions, and in Russia, 52 
millions. 

The significance of these figures is increased, if 
we compare them with those of former times. The 
normal cost of the armaments of war has of late 
The annual interest 
on the public debt of the great powers is a war tax. 


years enormously increased, 


Behind this array of facts stands a tragic figure. 
Tt tells a dismal tale. It speaks of over-burthened 
industries, of a waste of human energy unprofit- 
ably engaged, of the squandering of treasure which 
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might have let light into many lives, of homes 
made desolate, and all this, too often, without 
recompense in the thought that these sacrifices 
have been made for the love of country or to pre- 
serve national honor or for national safety. When 
will governments learn the lesson that wisdom and 
justice in policy are a stronger security than weight 
of armament ? 

“Ah! when shall all men’s good, 

Be each man’s rule, and universal peace, 

Lie, like a shaft of light, across the land.”’ 

It is no wonder that men — earnest men — enthu- 
siasts if you like, impressed with the evils of war, 
have dreamt the dream that the millenium of peace 
might be reached by establishing a universal sys- 
tem of international arbitration. 

It has 


echoed through all the ages, and arbitration has 


The cry for peace is an old world cry. 


long been regarded as the handmaiden of peace. 
Arbitration has, indeed, a venerable history of its 
own, According to Thucydides, the historian of 
the Peloponnesian Archidamus, 
Sparta, declared that “it was unlawful to attack 
an enemy who offered to answer or his acts before 
a tribunal of arbiters.” 


war, king of 


The fifty years treaty of alliance between Argos 
and Lacedaemon contained a clause to the effect that 
if any difference should arise between the contracting 
parties, they should have recourse to the arbitra- 
tion of a neutral power, in accordance with the cus- 
tom of their ancestors. These views of enlightened 
Paganism have been reinforced in Christian times. 
The Roman emperors fora time, and afterwards 
in a fuller measure the popes (as we have seen) by 
their arbitrament often preserved the peace of the 
old world and prevented the sacrifice of blood and 
treasure. But from time to time, and more fiercely 
when the influence of the head of Christendom less- 
ened, the passions of men broke out. the lust for 
dominion asserted itself and many parts of Europe 
became so many fields of Golgotha. In our own 
times the desire has spread and grown strong for 
peaceful methods for the settlement of international 
Men and 
nations are more enlightened ; the grievous burden 
of military armament is sorely felt, and in these 


disputes. The reason lies on the surface. 


days when, broadly speaking, the people are en- 


throned, their views find free and forcible expres- 
The movement has 
been taken up by societies of thoughtful and 
learned men in many places. The ‘* Bureau Inter- 
the fact that some 
ninety-four voluntary Peace Associations exist, of 
which some forty are in Europe and fifty-four in 


sion in a world-wide press. 


” 


national de la Paix” records 


America. Several congresses have been held in 
Europe to enforce the same object, and in 1873 


there was established at Ghent the “ Jnstitute du 








are to put international law on a scientiffc footing, 
to discuss and clear up moot points, and to substi- 
tute a system of rules conformable to right for the 
blind chances of force and the lavish expenditure 
of human life. 

In 1873 also the association for the Reform and 
Codification of the Laws of Nations was formed, 
and it is to-day pursuing active propaganda under 
the name of the International Law association, 
which it adopted in 1894. It also has published a 
report affirming the need of a system of interna- 
tional arbitration. 

In 1888 a congress of Spanish and American 
jurists was held at Lisbon, at which it was resolved 
that it was indispensable that a tribunal of arbitra- 
tion be constituted with u view to avoid the neces- 
sity of war between nations. 

But more hopeful still — the movement has spread 
to legislative representative bodies. As far back as 
1833, the Senate of Massachusetts proclaimed the 
necessity for some peaceful means of reconciling in- 
ternational differences, and affirmed the expedlency 
of establishing a Court of Nations. 

In 1890, the Senate and the House of Represen- 
tatives of the United States adopted a concurrent 
resolution, requesting the president to make use of 
any fit occasion to enter into negotiations with other 
governments, to the end that any difference or dis- 
pute, which could not be adjusted by diplomatic 
agency, might be referred to arbitration and peace- 
fully adjusted by such means. 

The British House of Commons, in 1893, re- 
sponded by passing, unanimously, a resolution ex- 
pressive of the satisfaction it felt with the action of 
Congress, and of the hope that the government of 
the 
give effect to it. 


queen would lend its ready co-operation to 
President Cleveland officially com- 
municated this last resolution to Congress, and ex- 
pressed his gratification that the sentiments of two 
great and kindred nations were thus authoritatively 
manifested in favor of the national and peaceable 
settlement of international quarrels by recourse to 
honorable arbitration. The parliaments of Den- 
mark, Norway and Switzerland, and the French 
Chamber of Deputies have followed suit. 

It seemed eminently desirable that there should 
ba some agency, by which members of the great rep- 
resentative and legislative bodies of the world, in- 
terested in this far-reaching question, should meet 
on a common ground and discuss the basis for com- 
mon action, 

With this object there has recently been founded 
‘The Permanent Parliamentary Committee in favor 
of Arbitration and Peace,’ or, as it is sometimes 
called, ‘‘ The Inter-Parliamentary Union.” This 
union has a permanent organization — its office is at 
Berne. Its members are not vain idealists. They ; 
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are men of the world. They do not claim to be re- 
generators of mankind, nor do they promise the 
millenium, but they are doing honest and useful 
work in making straighter and less difficult, the 
path of intelligent progress. Their first formal 
meeting was held in Paris, in 1889, under the presi- 
dency of the late M. Jules Simon; their second in 
1890, in London, under the presidency of Lord 
Herschel, ex-Lord Chancellor of Great Britain; 
their third in 1891, at Rome, under the presidency 
of Signor Bianchieri; their fourth in 1892, at Berne, 
under the presidency of M. Droz; their fifth in 1894, 
at the Hague, under the presidency of M. Rohnsen; 
their sixth in 1895, at Brussels, urder the presi- 
dency of M. Deschamps, and their seventh will, it 
is arranged, be held this year at Buda-Pesth. 
Speaking in this place, I need only refer, in pass- 
ing, to the remarkable Pan-American 
held in your States in 1890, at the instanee of the 
late Mr. Blaine, directed to the same peaceful ob- 
ject. 


Congress 


It is obvious, therefore, that the sentiment for 
peace and in favor of arbitration as the alternative 
for war, is growing apace. 
told on the direct action 


How has that sentiment 
far 
have they shaped their policy according to its 
methods ? 


of nations? How 
The answers to these questions are also 
hopeful and encouraging. 

Experience has shown that over a large area, in- 


ternational differences may honorably, practically 
and usefully be dealt with by peaceful arbitrament. 
There have been since 1815 some sixty instances of 


effective international arbitration. To thirty-two 
of these the United States have been a party and 
Great Britain to some twenty of them. 

There are many instances, also, of the introduc- 
tion of arbitration clauses into treaties. 
again the United States appear in the van. 
Amongst the first of such treaties—if not the very 
first is the Guadaloupe-Hidalgo treaty of 1848, be- 
tween the United States and Mexico. Since that 
date many other countries have followed this ex- 
ample. In the year 1873 Signor Mancini recom- 
mended that in all treaties to which Italy was a 


rf 


Here 


party, such a clause should be introduced. Since 
the treaty of Washington, such clauses have been 
constantly inserted in commercial, postal and con- 
sular conventions, They are to be found also inthe 
delimitation treaties of Portugal with Great Brit- 
ain, and with the Congo Free State, made in 1891. 
In 1895, the Belgian senate in a single day, ap- 
proved of four treaties with similar clauses, namely, 
treaties concluded with Denmark, Greece, Norway 
and Sweden. : 

There remains to be mentioned a class of treaties 
in which the principle of arbitration has obtained a 
still wider acceptance. The treaties of 1883 be- 





tween Switzerland and San Salvador, of 1888 be- 
tween Switzerland and Ecuador, of 1888 between 
Switzerland and the French Republic, and of 1894 
between Spain and Honduras, respectively contain 
an agreement to refer 
without exception, to arbitration. 
similar treaties with Venezuela, with the Orange 
Free State and with Hawaii. 


all questions in difference, 
Belgium has 


These facts, dull as is the recital of them, are full 
of interest and hope for the future. 

But are we thence to conclude that the millenium 
of peace has arrived —that the dove bearing the 
olive branch has returned to the ark, sure sign that 
the waters of international strife have permanently 
subsided ? 

I am not sanguine enough to lay this flattering 
Unbridled ambition — thirst 
for wide dominion—pride of power still hold sway, 


unction to my soul, 


although I believe with lessened force and in some 
sort under the restraint of the healthier opinion of 
the world. 

But further, friend as Tam of peace, I would yet 
affirm that there may be even greater calamities 
than war—the dishonor of a nation, the triumph of 
an unrighteous cause, the perpetuation of hopeless 
and debasing tyranny: 

** War is honorable, 

In those who do their native rights maintain; 

In those whose swords an iron barrier are, 
Between the lawless spoiler and the weak; 

But is, in those who draw th’ offensive blade 

For added power or gain, sordid and despicable.” 

It behooves then all who are friends of peace and 
advocates of arbitration to recognize the difficulties 
of the question, to examine and meet these difficul- 
ties and to discriminate between the cases in which 
friendly arbitration is, and in which it may not be, 
practically, possible. 

Pursuing this line of thought, the short-comings 
of international law reveal themselves to us and 
demonstrate the grave difficulties of the position. 

The analogy between arbitration as to matters in 
difference between nations, carries us but a short 
wiy. 

In private litigation the agreement to refer is 
either enforceable as a rule of court, or, where this 
is not so, the award gives to the successful litigant 
a substansive cause of action. In cither case there 
is behind the arbitrator the power of the judge to 
decree, and the power of the executive to compel 
compliance with the behest of the arbitrator. There 
exist elaborate rules of court and provisions of the 
legislature governing the practice of arbitrations. 
In fine, such arbitration is a mode of litigation by 
consent, governed by law, starting from familiar 
rules, and carrying the full sanction of judicial de- 
cision. International arbitration has none of these 


characteristics. It is a cardinal principle of the law 
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of nations that each sovereign power, however po- 
litically weak, is internationally equal to any other 
power, however politically strong. There are no 
rules of international law relating to arbitration, and 
of the law itself there is no authoritative exponent 
nor any recognized authority for its enforcement. 

But there are differences to which, even as_ be- 
tween individuals, arbitration is inapplicable —sub- 
jects which find their counterpart in the affairs of 
nations. Men do not arbitrate where character is at 
stake, nor, will any self-respecting nation readily 
arbitrate on questions touching its national inde- 
pendence or affecting its honor. 

Again, a nation may agree to arbitrate and then 
Or, 
having gone to abitration and been worsted, it may 


repudiate its agreement. Who is to coerce it? 


decline to be bound by the award. Whi is to com- 
pel it ? 

These considerations seem to me to justify two 
conclusions: —The first is that arbitration will not 
cover the whole field of international controversy, 
and the second that unless and until the ereat 
powers of the world, in league, bind themselves 
to coerce a recalcitrant member of the family of 
rations—we have still to face the more than pos- 
sible disregard by powerful States of the obligations 
of good faith and of justice. The scheme of such a 
combination has been advocated, but the signs of its 


accomplishment are absent. We have, as yet, no 


league of nations of the Amphictyonic type. 


the 
only power that rules the world?) Must we then 
say that the sphere of arbitration is narrow and con- 


Are we then to conclude that force is still 


tracted one ? 

By no means. The sanctions which restrain the 
wrongdoer—the breaker of public faith—the dis- 
turber of the peace of the world, are not weak, and 
year by year they wax stronger. They are the dread 
of war and the reprobation of mankind. Public 
opinion is a force which makes itself felt in every 
corner and cranny of the world, and is most power- 
ful in the communities most civilized. In the pub- 
lic press and in the telegraph, it possesses agents 
by which its power is concentrated, and speedily 
brought to bear where there is any public wrong to 
be exposed and reprobated. It year by year gathers 
strength as general enlightment extends its empire, 
and a higher moral altitude is attained by mankind. 
It has no ships of war upon the seas or armies in the 
field, and yet great potentates tremble before it and 
humbly bow to its rule, 

Again trade and travel are great pacificators. 
The more nations know of one another, the more 
trade relations are established between them, the 
more goodwill and mutual interest grow up; and, 
these are powerful agents working for peace. 

But although I have indicated certain classes of 





questions on which sovereign powers may be un- 
willing to arbitrate, 1am glad to think that these 
are not the questions which most commonly lead to 
It is hardly too much to say that arbitration 
may fitly be applied in the case of by far the largest 
number of questions which lead to international 
differences. Broadly stated, (1) wherever the right 
in dispute will be determined by the ascertainment 


war, 


of the true facts of the case; (2) where, the facts 
being ascertained, the rights depend on the applica- 
tion of the proper principles of international law to 
the given facts, and (3) where the dispute is one 
which may properly be adopted on a give-and-take 
principle, with due provision for equitable compen- 
sation, as in cases of delimitation of territory and 
the like—zin such cases, the matter is one which 
ought to be arbitrated. 

The question next arises, what ought to be the 
constitution of the tribunal of arbitration ? Is it to 
be a tribunal «/ hoc, or is it to be a permanent 
international tribunal ? 

It may be enough to say that, at this stage, the 
question of the constitution of a permanent tribunal 
is not ripe for practical discussion, nor will it be 
until a majority of the great powers have given in 
their adhesion to the principle. But whatever may 
be said for vesting the authority in such powers to 
select the arbitrators, from time to time, as occasion 
may arise, | doubt whether in any case a permanent 
tribunal, the members of which shall be @ priori 
In the first 
place, what, in the particular case, is the best tribu- 
nal must largely depend upon the question to be 
arbitrated. But, apart from this, I gravely doubt 
the wisdom of giving that character of permanence 
to the personnel of any such tribunal. The interests 
involved are commonly so enormous and the forces 
of national sympathy, pride and prejudice are so 
searching, so great and so subtle, that I doubt 


designated, is practicable or desirable. 


whether a tribunal, the membership of which had a 
character of permanence, even if solely composed of 
men accustomed to exercise the judicial faculty, 
would long retain general confidence, and, I fear, it 
might gradually assume intolerable pretensions, 
There is danger, too, to be guarded against from 
another quarter. So long as war remains the soie 
court wherein to try international quarrels, the risks 
of failure are so tremendous, and the mere rumor 
of war so paralyzes commercial and industrial life 
that pretensions wholly unfounded will rarely be 
advanced by any nation, and the strenuous efforts 
of statesmen, whether immediately concerned or 
not, will be directed to prevent war. But if there 
be a standing court of nations to which any power 
may resort, with little cost and no risk, the tempta- 
tion may be strong to put forward pretentious and 
unfounded claims, in support of which there may ~ 
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readily be found in most countries (can we except 
even Great Britain and the United States?) busy- 
body Jingoes only too ready to air their spurious 
and inflammatory patriotism. 

There is one influence which by the law of nations 
may be legitimately exercised by the powers in the 
interests of peace —I mean mediation. 

The plenipotentiaries assembled at the congress 
of Paris 1856, recorded the following admirable 
sentiments in their twenty-third protocol: ‘‘ The 
plenipotentiaries do not hesitate to express, in the 
names of their governments, the wish that States 
between which any serious misunderstanding may 
arise should, before appealing to arms, have recourse 
as far as circumstances may allow to the good offices 
of a friendly power. The plenipotentiaries hope 
that the governments not represented at the con- 
gress will unite in the sentiment which has inspired 
the wish recorded in the present protocol.” 

In the treaty which they concluded they embodied, 
but with a more limited application, the principle 
of mediation, more formal than that of good offices, 
though substantially similar to it. In case of a 
misunderstanding between the Porte and any of the 
signatory powers, the obligation was undertaken 
“before having recourse to the use of force, to 
afford the other contracting parties the opportunity 
of preventing such an extremity by means of their 
mediation.” (Art. 8.) Under this act Turkey, in 
1877, appealed to the other powers to mediate be- 
tween her and Russia. It is not, perhaps, to be 
wondered at, considering the circumstances, that 
the appeal did not succeed in preventing the Russo- 
Turkish war. But the powers assembled in the 
African conference at Berlin were not discouraged 
from repeating the praiseworthy attempt, and in the 
final act of that conference the following proviso 
(article 12) appears: 


‘*In case of a serious disagreement arising he- 
tween the signatory powers on any subjects within 
the limits of the territory mentioned in article 1 and 
placed under the regime of commercial freedom, the 
powers mutually agree, before appealing to arms, to 
have recourse to the mediation of one or more of 
the neutral powers.” 


It is to be noted that this provision contemplates 
not arbitration but mediation, which is a different 


thing. The mediator is not, at least, in the first in_ 
stance, invested, and does not seek to be invested, 
with authority to adjudicate upon the matter in 
difference. He is the friend of both parties. He 
seeks to bring them together. He avoids a tone of 
dictation to either. He is careful to avoid, as to 
each of them, anything which may wound their 
political dignity or their susceptibilities. If he can- 
not compose the quarrel, he may at least narrow its 
area and probably reduce it to more limited dimen- 








sions, the result of mutual concessions; and, having 
narrowed the issues, he may pave the way fora final 
settlement by a reference to arbitration or by some 
other method, 

This is a power often used, perhaps not so often as 
it ought to be—and with good results. 

It is obvious that it requires tact and judgment, 
as to mode, time and circumstance, and that the 
task can be undertaken hopefully, only where the 
mediator possesses great moral influence, and, where 
he is beyond the suspicion of any motive except de- 
sire for peace and the public good. 

There is, perhaps, no class of question in which 
mediation may not, time and occasion being wisely 
chosen, be usefully employed, even in delicate ques- 
tions affecting national honor and sentiment. 

Mr. President, I come to an end. I 
touched the fringe of a great subject. 


have but 
No one can 
doubt that sound and well-defined rules of interna- 
tional law conduce to the progress of civilization 
and help to ensure the peace of the world. 

In dealing with the subject of arbitration I have 
thought it right to sound a note of caution, but it 
would, indeed, be a reproach to our nineteen cen- 
turies of christian civilization, if there were now no 
better method for settling international differences 
May 
we not hope that the people of these States and the 
people of the mother land—kindred peoples—may, 


than the cruel and debasing methods of war. 


in this matter, set an example of lasting influence 
to the world? They are blood relations. They are 
indeed separate and independent peoples, but neither 
regards the other as a foreign nation. 

We boast of our advance and often look back 
with pitying contempt on the ways and manners of 
Are we ourselves without re- 
Has our civilization borne the true marks? 


generations gone by. 
proach ? 


‘Must it not be said, as has been said of religion it- 


self, that countless crimes have been committed in 
its name? Probably it was inevitable that the 
weaker races should, in the end, succumb, but have 
we always treated them with consideration and with 
justice ? Has not civilization too often been pre- 
sented to them at the point of the bayonet and the 
Bible by the hands of the filibuster? And apart 
from races we deem barbarous, is not the passion 
for dominion and wealth and power accountable for 
the worst chapters of cruelty and oppression writ- 
ten in the world’s history ? 
none—are free from this reproach. 


Few peoples—perhaps 
What, indeed, 
3y its fruit you shall know it. 
It is not dominion, wealth, material luxury; nay, 
not even a great literature and education wide 
spread—good though these things be. Civilization 
is not a veneer; it must penetrate to the very heart 
and core of societies of men. 

Its true signs are thought for the poor and suffer- 
ing, chivalrous regard and respect for woman, the 


is true civilization ? 
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frank recognition of human brotherhood, irrespec- 
tive of race or color or nation or religion, the nar- 
rowing of the domain of mere force as a governing 
factor inthe world, the love of ordered freedom, 
abhorence of what is mean and cruel andvile, cease- 
less devotion to the claims of justice. Civilization 
in that, its true, its highest sense, must make for 
peace. We have solid grounds for faith in the 
future. Government is becoming more and more, 
but in no narrow class sense, government of the 
people by the people and for the people. Popula- 
tions are no longer moved and manceuvred as the 
arbitrary will or restless ambition or caprice of 
kings and potentates may dictate. And although 
democracy is subject to violent gusts of passion 
and prejudice, they are gusts only. The abiding 
sentiment of the masses is for peace — for peace to 
live industrious lives and to be at rest with all man- 
kind. With the prophet of old they feel — though 
the feeling may find no articulate utterance—“ how 
beautiful upon the mountains are the feet of him 
that bringeth good tidings that publisheth peace.” 

Mr. President, | began by speaking of the two 
great divisions — American and British — of that 
English speaking world which you and I represent 
to-day, and with one more reference to them I end. 

Who can doubt the influence they possess for en- 
suring the healthy progress and the peace of man- 
kind ? Butif this influence is to be fully felt, they 
must work together in cordial friendship, each 
people in its own sphere of action. If they have 
great power, they also have great responsibility. 
No cause they espouse can fail; no cause they op- 
pose can triumph. The future is, in large part, 
theirs. They have the meking cf Iistory in the 
times that are to come. The greatest calamity that 
could befall would be strife which should divide 
them. 

Let us pray that this shall never be. Let us pray 
that they, always self-respecting, each in honor up- 
holding its own flag, safeguarding its own heritage 
of right and respecting the rights of others, each in 
its own way fulfilling its high national destiny, shall 
yet work in harmony for the progress and the peace 
of the world. 

Aiceceiessalpdbesncicin 

TAXATION OF RAILROADS—LEASE OF ROAD.—The 
acquisition by one railroad company of the control 
and operation of the road and property of another 
under a lease, after the expiration of seven months 
of the current fiscal year, and after an assessment 
and levy, which subjects such property to a lien for 
taxes from the beginning of such fiscai year, does not 
of itself render the former company primarily liable 
as a debtor of the State, for the amount of such 
tax. (Cleveland v. Spencer, [U. 8. C. C. of App. | 73 
Fed. Rep. 559.) 





Notes of Amevican Decisions. 


ALTERATION OF NOTE — MATERIALITY. — When a 
note is given by a corporation, payable to the mana- 
gers wife, for money due him for salary, and for 
expenditures made in behalf of the company out of 
funds represented by him to have belonged in part 
to his wife, an alteration of the note so as to make 
it payable to the manager himself is a material one. 
(Sneed v. Sabinal Mining & Milling Co. [U. 8. C. C. 
of App.], 73 Fed. Rep. 925.) 


CONSTITUTIONAL LAW — OBLIGATION OF CON- 
TRACTS — CORPORATE FRANCHISES.— An accepted 
act of incorporation of a private corporation is a 
contract between the State and the corporation, and 
any law of a State which destroys or impairs any 
valuable franchise granted by such an act violates 
§ 10, art. 1 of the Constitution of the United States, 
which provides that no State shall pass any law im- 
pairing the obligation of contracts, and is ineffec- 
tive, unless the right so to destroy or impair the 
franchise is reserved by the State before or at the 
time the charter is granted. (Pearsall v. Great 
Northern Ry. Co. [U. 8. C. C. Minn. ], 73 Fed. Rep. 
933.) 


CorPORATIONS — ULTRA VIRES — ESTOPPEL, — A 
bank which causes property owned by it to be con- 
veyed by a deed regular in form to a worthless cor- 
poration, organized by its own directors, and then 
loans such corporation money, takes its notes, and 
discounts them with strangers, by representing them 
as prime paper and on the strength of such cor- 
poration’s apparent ownership of such property, is 
thereafter estopped, as against the holders of the 
notes, to assert that the conveyance was wi/tra vires. 
(Butler v. Cockrill [U. 8. C. C. of App.], 73 Fed. 
Rep. 946.) 


CRIMINAL PRACTICE — HOMICIDE — FORMER AC- 
quitTaL.—A general verdict of acquittal upon the 
issue of not guilty to an indictment undertaking to 
charge murder, and not objected to before the ver- 
dict as insufficient in that respect, is a bar to a 
second indictment for the same killing. (Ball v. 
United States [U. 8. 8. C.], 16 8. C. Rep. 1192.) 


DEATH BY WRONGFUL ACT—ACTION BY WIDOW.— 
Revised Statutes, Arizona, 1887, Title 36, §§ 2145, 
2155, providing that an action for wrongful death 
may be brought, for the benefit of the husband, 
wife, children and parents of deceased, by one of 
them for the benetit of all, and that the jury shall 
divide the recovery among the persons entitled to 
the benefit of the action, does not authorize one of 
such persons, suing for the benefit of all, to remit 
damages allotted to some of the persons entitled, 
so as to reduce to nomina] damages the sums 





128 


THE ALBANY LAW JOURNAL. 





rE 





awarded to them, and defendant may complain of 
such remittitur. (Southern Pac. Co. v. Tomlinson 
[U. 8. S. C.J], 16 8. C. Rep. 1171.) 


ELECTION OF REMEDIES — RESCISSION OF CON- 
TRACcT.— A vendee who has been induced by the 
fraud of his vendor to make a contract of purchase, 
‘which contains warranties made by the vendor, has 
a choice of remedies. He may rescind the con- 
tract, restore what he has received, and recover 
back what he has paid, or he may affirm the con- 
tract, recover the damages he has sustained for the 
fraud, and also those resulting from a breach of the 
warranties of the vendor, but he cannot do both. 
(Wilson v. New United States Cattle Ranch Co. 
[U. 8. C. C. of App.], 73 Fed. Rep. 994.) 


FEDERAL COURTS — STATE AS A PARTY.— A Fed- 
eral court has no jurisdiction, on the ground of 
citizenship, of a suit brought by a State against 
either its own citizens or citizens of other States. 
(State of Minnesota v. Guaranty Trust and Safe 
Deposit Co. [U. 8. C. C. Minn.|,73 Fed. Rep. 914.) 


JUDGMENT — REVIVAL — SCIRE FACIAS. — It is 
proper to render judgment of ‘fiat eveeutio” on 
the return of *‘ Nill” to two successive writs of 
After the 
original owner of a judgment had been declared a 
bankrupt, his executrix revived the judgment by 
scire fucias proceedings: J/el//, that the assignee in 
bankruptcy having ratified the action of the execu- 
trix, by making himself a party to the proceedings 


scire fucias on the original judgment. 


and procuring a decree compelling the transfer of 
the judgment to him, the judgment defendant 
could not complain that the executrix had no power 
to revive the judgment. (Brown v. Wygant [U. 5. 
8. C.], 16S. C. Rep. 1159.) 


MASTER AND SERVANT — FELLOW-SERVANTS. — 
Where a firm of general contractors had taken a 
contract to grade a street, and had two gangs of 
laborers at work thereon, each under the charge of 
a foreman having no control over the other, but 
having power to hire and discharge his own men 
and control their operations; /eld, that the foreman 
of one gang was a fellow-servant of the laborers 
under him, so that the master was not liable for an 
injury caused to one of them by his negligence. 
(Balch v. Haas [U. 8S. C. C. of App.], 73 Fed. 
Rep. 974.) 


MASTER 
foreman of a railroad bridge gang, who is a subor- 
dinate of the superintendent of bridges, but has 
authority to hire and discharge the men under him, 
and sole power to direct and control them in their 
work, is their fellow-servant, with respect to injuries 


AND SERVANT-—FELLOW-SERVANTS, —A 


caused to one of them by his negligence in adopt- 
ing and pursuing a dangerous method of doing a 
given piece of work, such as throwing down a rail- 





way transfer shed, and the company is not liable 
therefor. (Cleveland, C. C. & St. L. Ry. Co. v. 
Brown [U. S. C. C. of App.], 73 Fed. Rep. 970.) 
E. Rep, 31.) 

SALE—TRANSFER OF TITLE—DELIVERY.—As be- 
tween the parties, delivery is not essential to the 
transfer of title in a chattel. The title passes when 
the bargain it complete, unless, by the terms of the 
contract, it is not to pass until the happening of 
some future event. (Sutherland v. Brace [U. 8. C. 
C. of App.], 73 Fed. Rep. 623.) 

SLANDER— ACTIONABLE WoRDs. — Every repeti- 
tion of a slander originated by a third person is a 
willful publication of it, rendering the person so re- 
peating it liable to an action in damages for slander 
and defamation of character. ‘‘ Talebearers are as 
bad as talemakers.” And it isno defense that the 
speaker did not originate the scandal, but repeated 
what he had heard from another, even as a rumor, 
and he in good faith believed it to be true. Nor is 
it any defence that such person gave the name of 
the author. (Harris v. Minvielle, La. 19 South Rep. 
925.) 

> 


Aew Books and New Editions. 


AMERICAN ELECTRICAL CASES. 

The fifth volume of this valuable series has just 
been issued, covering the year 1894-5, and em- 
bracing the cases from all the different Federal and 
State courts arising from the practical use of elec- 
tricity. The volume reports in full one hundred 
and thirty-one cases, and gives, in addition, in the 
notes, memoranda of over one hundred more. 

This series of cases has been, in the past, pub- 
lished at irregular intervals; but hereafter, one 
volume, commencing with Volume VI, is to be 
published each year, on September Ist. 

The cases form a practical and complete com- 
pendium of the law of a constantly increasing sub- 
ject of litigation. Published by Matthew Bender, 


Albany, N. Y. 


INSANITY AND State CuHarities LAWS OF 
THE STATE oF New York. 


Poor, 


Messrs. Cumming and Gilbert of the Albany Bar 
have added to their present enviable reputation as 
compilers of our statute law by the above volume. 

These important laws of the State of New York 
are thoroughly annotated and supplied with all the 
requisite forms, the laws themselves being presented 
in a convenient and accessible form. 

The whole is supplemented by a complete index. 

This book is of value not only to the lawyer but 


to physicians, magistrates, overseers of the poor and 
others interested in the care of the poor, insane and 
other incompetents. 

Published by Matthew Bender, Albany, N. Y. 
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Current Dopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBany Law 
JoURNAL CoMPANY.] 

HE proceedings of the recent arbitration 
conference at Washington have just ap- 
peared in print, and seem at once important be- 
cause of the subject matter as well as interesting 
because of the number of distinguished jurists 
who were in attendance. 

This conference was the most important of 
its kind ever held in the United States. The 
circular sent out from Chicago in February, 
suggesting arbitration meetings on Washing- 
ton’s birthday, perhaps prepared the way. 
Chicago would not accept the “ perhaps.” 
That wind swept city of the lake is ever ready 
to believe herself in the van of the world’s 
progress; with the result, says the envious east, 
that she is sometimes, in her own dialect, a 
little “previous.”” But in this case her circu- 
lar, now embalmed with its signatures in this 
volume, was soon followed by another from 
Philadelphia, local in character, like that from 
Chicago, and this in turn by a third from New 
York. Ultimately a call was issued for a con- 
ference in Washington, signed by the chief 
justice of the United States, by the general 
commanding the army, by Cardinal Gibbons, by 
President Dwight, of Yale College, and Eliot, of 
Harvard College, and by such eminent New 
Yorkers as Mr. Abram Hewitt, Judge Daly, 
Mr. William E. Dodge and President Low of 
Columbia college. 

When the conference assembled many other 
men of distinction were present. Senator Ed- 
munds of Vermont presided, and the list of ad- 
dresses published in this volume include the 
names of Mr. Carl Schurz, Mr. Edward At- 
kinson of Boston, President Angell of the Uni- 
versity of Michigan, Mr. Moor, professor of 
international law at Columbia, Dr. Gates, 
president of Amherst College, Massachusetts, 
and others. There will be found, moreover, 
letters of sympathy and adhesion, long or short, 
from President Cleveland, from the chief jus- 
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tice of the United States, from Cardinal Gib- 
bons, from a large number of different parts of 
the country, from Mr. Pierpont Morgan, from 
governors of States, from Bishop Potter of 
New York, from the Rev. Dr. Storrs of Brook- 
lyn, and other distinguished clergymen; from 
editors, like Dr. Lyman Abbott, from men of 
letters, like Mr. Howells, from almost all rep- 
resentative and influential classes in the com- 
munity. 

And yet, with all this wealth of membership 
and support, there is, as you turn over these 
pages and scan the debates and the addresses and 
reflect on the nature of the conference, an ele- 
ment of unreality in its proceedings. It does not 
seem, as we say colloquially, to have got a grip 
on public attention, or to have accomplished 
much toward the establishment of international 
arbitration, whether as a principle to be affirmed 
or a scheme to be put in working order. We 
commonly expect to find the sense of such a 
conference expressed in its resolutions. The 
sense, and also the sentiment, of this conference 
are expressed in that way; so fully expressed 
that the preamble and resolutions might them- 
selves be called sentimental. The same air of 
sentiment is everywhere, and except for the ex- 
press recommendation to our government to 
negotiate a treaty, there is not muchelse. The 
imperfectly practical spirit of the conference 
was plainly indicated in the first resolution, 
which was this: 

“ That, in the judgment of the conference, 
religion, humanity and justice, as well as the 
material interests of civilized society, demand 
the immediate establishment between the 
United States and Great Britain of a perma- 
nent system of arbitration, and the earliest 
possible extension of such a system to embrace 
all civilized nations.” 

The immediate establishment of a permanent 
system! Can the men who framed and the 
men who approved that phrase really have con- 
sidered what they were saying? Had they given 
to themselves any full account of the enormous 
difficulties in the way of immediate action? Did 
they appreciate the force of the word “ perma- 
nent?’”’ The word “immediate’’ suggests 
hurry, and hurry is not the road to permanence 
or stability. There is evidence enough of in- 
effectual efforts toward general arbitration, 
shown in instances of the success of specific 
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arbitrations. The conference has tried to ar- 
gue from the specific to the general, but with- 
out success. 

The two governments of Great Britain and 
the United States meantime have been engaged 
in a correspondence having for its object the 
establishment of a system of international arbi- 
tration. The correspondence has lately been 
published. It shows good will on both sides, 
and it does not show much more except that 
the two governments are as far apart as when 
Lord Salisbury wrote his first despatch, and that 
the obstacles to the agreement come out in 
clearer light than ever they did before. It is 
not a little remarkable that Lord Salisbury 
should have been the first to renew these ne- 
gotiations. The word renew is used because 
their origin goes back to a despatch of last year, 
signed by Mr. Gresham, then Secretary of 
State. That despatch was pigeon-holed in 
Downing street. A formal acknowledgment 
was sent, and nothing more. It did not inter- 
est the Foreign Office. Lord Salisbury, it is 
true, was not at the time in office, but Lord 
Rosebery was, and he is supposed to be at least 
as anxious for good relations with this country 
as the present Prime Minister. But Mr. Gres- 
ham’s despatch slumbered in its Downing street 
pigeon-hole a long time after Lord Salisbury 
took office. 

What roused Lord Salisbury’s interest in the 
subject all at once? Heretofore he has never 
been supposed to care overmuch for arbitration, 
whether specific or general. He preferred di- 
plomacy. Itwas Venezuela. The negotiations 
about Venezuela had come practically to a 
standstill. ‘There was in England, as here, 
much comment on Lord Salisbury’s stubborn- 
ness and on the dilatory nature of his diplomacy, 
He seems to have taken up the question of 
general arbitration, in order to escape the ap- 
plication of specific arbitration to the boundary 
question between Venezuela and British Guiana, 
It was, at any rate, not long after his rejection 
of the very large proposal of our government, 
that Lord Salisbury entered upon the question 
of general arbitration. It was very sudden, as 
the dates show. Anybody who has read his 
despatch of March sth will agree that what 
chiefly impressed Lord Salisbury, when he ap- 
plied his mind to this branch of the subject, 
was the immense difficulty of it, and still more, 








the necessity of proposing a scheme, hedged 
about with precautions. The precautions were, 
in truth, of a nature to make his proposal, in 
effect, though not in intention, illusory, 

Mr. Olney has examined Lord Salisbury’s 
suggestion in one of the despatches now pub- 
lished. His criticisms are acute and ingenious, 
and, on some points at least, seem to me de- 
cisive. There is, however, one extremely im- 
portant matter, with reference to which the two 
foreign ministers not only disagree but appear 
to be in conflict as to a matter of fact. Lord 
Salisbury would withdraw from arbitration ques- 
tions of national honor and of territorial in- 
tegrity. He understands Mr. Olney to agree 
with him in that, but the latter describes his 
counter-proposal as one the effect of which 
would be to make all questions prima facie 
arbitral. 

There can be no doubt that the British posi- 
tion is, in this instance, the sound one. Neither 
the United States nor any other great power is 
going to submit to the decision of any tribunal 
whatever its honor or the integrity of its national 
domain. Mr. Carl Schurz uses language in his 
address which seems to make light of questions 
of honor, as if they were something feudal or 
antiquated. If that be his meaning, he cannot 
be accepted as an authority, nor does he ex- 
press the views or feeling of his adopted country. 
A third qualification should be added to Lord 


Salisbury’s two: vital interests should be ex- 
cluded from arbitration. 

It is, however, clearly Mr. Olney’s intention 
to arrive indirectly at a conclusion similar to 
that which Lord Salisbury would lay down asa 
condition precedent to any agreement on the 


whole subject. The important part of Mr. 
Olney’s counter proposal is as follows: 

“ Provided, however, that either the Congress 
of the United States on the one hand, or the 
Parliament of Great Britain on the other, at any 
time before the Arbitral Tribunal, shall have 
convened for the consideration of any particular 
subject matter, may, by act or resolution de- 
claring such particular subject matter to involve 
the national honor or integrity, withdraw the 
same from the operation of this treaty,” 

Or, if Congress or Parliament be not in ses- 
sion, either executive may withhold any matter 
from arbitration till the Legislature has had an 
opportunity to take action thereon. 
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This is, in substance if not in words, the pro- 
posal addressed at the beginning of last year 
by the United States to Great Britain, and by 
the latter put aside without reply, or perhaps 
replied to informally. The conception of it is 
due to the President; perhaps with some hint 
from Mr. Gresham. Lord Salisbury, perhaps 
from a desire to avoid needless controversy, 
appears to pass over the fundamental objections 
to the proposal. They ought, nevertheless, to 
be plainly stated, for the proposal contains pro- 
bably the most futile and mischievous suggestion 
ever made in good faith in connection with the 
subject of general arbitration. 

It is, first of all, nothing less than a request 
to the English government to modify the sys- 
tem in which they conduct the foreign affairs 
of the empire. It has never been the English 
custom to submit these affairs to Parliament in 
the first instance, nor until the completion or 
failure of negotiation on any given subject. It 
has never been done in any single instance. 
Neither House of Parliament has any power of 
objection or of ratification. A treaty is com- 
plete without the sanction of either. If a Min- 
istry makes a bad treaty, or a treaty of which 


Parliament or the nation disapproves, it may be 


turned out and a new Ministry be putin. But 
the treaty stands. Yet, with a knowledge of 
these facts, the President proposes that Parlia- 
ment shall take jurisdiction of a grave inter- 
national matter while still under negotiation, 
and declare whether or not it ought to be with- 
drawn from arbitration. ‘This is to be done, 
apparently, upon the initiative of the Ministry. 
It is not too much to say that it would be an un- 
constitutional act, and that no Ministry would 
do it. 

But if this weighty objection could be ob- 
viated, many others not less weighty remain, 
and they apply to Congress with even greater 
force than to Parliament. 

If both houses were as fit as they should be 
for such a discussion the effects would still be 
disastrous. A foreign dispute would inevitably 
be complicated with domestic politics. Who 
believes that the Senate and House would have 
voted unanimously last December for the 
President’s Venezuelan Commission — which 
was in effect unanimously affirming his policy— 
if home politics had not been considered ? 
There would be debates on any arbitration pro- 





All kinds of violent things would be 
said. The public mind would be inflamed. 
The press would join in the discussion. The 
jingoes would raise their voices once more. It 
was found possible to maintain, last winter, 
that a boundary dispute between British Guiana 
and Venezuela infringed upon the Monroe 
doctrine and threatened the interests of the 
United States. If that could be said, anything 
could be said, and we should find Senator 
Lodge or Senator Morgan arguing that the 
national honor or national territory was in peril, 
no matter what the nature of the dispute we 
were asked to arbitrate. 

The plain effect of such a debate and such 
an agitation would be to incite war and warlike 
passions, not to promote peace, which is the 
true end of arbitration. If it ended in a reso- 
lution of Congress that the subject ought not 
to go to arbitration, that would be equivalent 
to a declaration that, should diplomacy fail to 
settle it, we must fight. But arbitration is not 
resorted to till diplomacy has already failed, 
and the President’s proposal is, therefore, 
simply a proposal to invite Congress to say 
whether we ought to go to war. Congress has 
already the power of declaring war. What is 
to be gained by multiplying its opportunities or 
by precipitating a hostile solution while yet 
there was a chance of peace? But that is the 
inevitable effect of the proposal for arbitration 
which has gone forth with the sanction of this 
government. 


posal. 


While on the subject of International Arbi- 
tration it might be well to quote a part of the 
address of the Hon. Walter S. Logan, Vice- 
President of the New York State Bar Associa- 
tion, on a working plan for a Permanent Inter- 
national Tribunal, which he delivered at the 
Lake Mohonk Arbitration Conference. Mr. Lo- 
gan, in discussing the subject, said: 

“The first great question that our race had 
to meet was how to settle individual quarrels, 
to avoid the necessity of recourse to the fist, 
the club and the sword, when settling contro- 
versies with our neighbors. “That question the 
race has solved. We have effected a practical 
disarmament of the individual. Life and prop- 
erty are tolerably secure throughout the civil- 
ized world, and one can go where he will and 
do what he will without serious danger of in- 
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jury at the hands of his fellow-men. We do 
not carry weapons when we go about our busi- 
ness or our pleasures, or when we come to the 
Lake Mohonk Conference — because weapons 
are unnecessary. We can effect the disarma- 
ment of nations only in the same way—by pro- 
viding some other method by which they can 
settle their disputes, and by making their pres- 
ent armament useless. When we came to the 
settling of private quarrels and the disarmament 
of the individual, it was found to be necessary 
for each man to give up some degree of liberty 
in order that he might have his compensation 
in a greater degree of security. The same 
thing is necessary with nations. In order that 
war may come to an end, each nation must give 
up the privilege of making war for itself, in 
order that it may be protected against the evil 
effects of war waged by other nations. 

“In fashioning our plan for an international 
tribunal, we do well to follow methods which 
civilized nations, and our Saxon race in par- 
ticular, have found to be so useful and effectual 
in the settlement of their private controversies. 
A quarrel is a quarrel whether it be between 
nations or individuals, and the methods which 
the experiences of the ages has shown to be the 
best for the settlement of private differences are 
equally applicable to the settlement of all differ- 
ences, whether they be great or small, and 
whether they be between nations or individu- 
als. The two features of a tribunal for the ad- 
ministration of justice which have been found 
to be most essential and upon which our Saxon 
race has built its jurisprudence, are the parti- 
san advocate and the impartial judge. The 
one insures a careful and fearless presentation 
of each side of the controversy; the other an 
equally careful and fearless decision. Both 
are necessary, and equally necessary, to the ad- 
ministration of justice among individuals or 
among nations. The plan proposed by the 
New York State Bar Association provides for 
both — for a permanent court with impartial 
judges before which a trained bar of partisan 
advocates can be ever ready to present the 
causes of the nations. In the settlement of in- 
dividual controversies the impartial court has 
taken the place of the ancient duelling ground, 
and the lawyer with his brief the place of the 
champion with his lance and coat of mail. 
May not we who are here assembled to-day 





hope to live to see the time when the lawyer 
with his brief and the judge with his peaceful 
decision can also take the place of the armies 
of the world, and when nations, as well as indi- 
viduals, shall cease to make war one against 
another. 

“For the reasons I have given, I think it is 
vain for us to devote our time and our proto- 
plasm to the effort to establish a permanent in- 
ternational tribunal for the English-speaking 
race—that is, for England and America only— 
and that, if our work is to be crowned with 
success, it must be directed to the establish- 
ment of a court of which the other civilized na- 
tions of the earth shall be a part. 

“But, while it is not practicable to confine 
such a tribunal to our English-speaking peo- 
ples—to England and America alone —I be- 
lieve that it is to the people who speak our lan- 
guage —to England and America — that the 
patriot and the lover of peace must look to take 
the lead in the establishment of such a tribunal 
for the civilized world. The petition of our 
New York State Bar Association was addressed 
to the President of the United States; but, at 
the same time that we presented it to him, we 
put ourselves in communication with the Bar 
Associations in England and asked them to 
present a similar petition to the government of 
Great Britain, and they have done it. Perhaps 
it would have been better to unite in present- 
ing a joint petition to both governments, and 
perhaps we may do that yet. 

“ For really it is our Saxon race that must take 
the lead in this as it is taking the lead in every- 
thing that pertains to civilization. The time has 
has come when the two nations, England and 
America, the nations and the peoples that speak 
the English language—the best and noblest lan- 
guage ever spoken by the tongues of mortal men 
— should work together. I cannot agree with 
one of the distinguished speakers of this morn- 
ing. I think language means much, very much, 
in the matter of national co-operation. I 
believe that the language spoken by us in com- 
mon with our Saxon brethren on the isles 
across the sea should be recognized as the 
priceless heritage of both nations. A hundred 
years ago the language was spoken by less than 
20,000,000 people in all the world. It is now 
spoken by more than 120,000,000. ‘Then it 
stood fifth on the list of European languages in 
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regard to the number of individuals that spoke 
it. Spanish, French, German and Russian were 
all spoken by greater numbers than English. 
Now English heads the list, with fully 50,000,- 
ooo to spare, and, at the present rate of in- 
crease, in fifty years — within the lives of some 
of us now present here to-day —it will be 
spoken by more people than all the rest put 
together ; and the time is bound to come when 
it and the civilization it exemplifies, will be the 
universal language and the universal civilization 
of the earth. It is the language of Shakes- 
peare and Macaulay and Tennyson ; of Long- 
fellow and John Fiske, and our dear brother in 
conference, Edward Everett Hale. It is the 
language of courage, of virility and of self- 
reliance ; the language of the only race that 
laid the foundation of its greatness on the 
corner-stone of individual liberty, and made 


every man the architect of his own destiny. 


But it is not on a common language alone 
that we may rely as the basis for the united 
action of England and America. We have a 
common history, a common interest in the 
present, and acommon hope for the future. It 
was our ancestors as well as yours, Mr. Pratt, 
Mr. Woodhead and Mr. Thomas, that followed 
Herman, the great Saxon, when, in the solitude 
of the German forest, he met the armies of Rome 
sent to enslave our common Saxon ancestors, 
and wiped them off the face of the earth, so 
that Augustus Cesar, in the bitterness of his 
despair, was led to exclaim, “Oh, Varus, give 
me back my Legions!” It was our ancestors 
as well as yours that stood at Runnymede and 
wrested from the unwilling hands of King John 
the great charter of liberty of the Saxon race. 
It was your ancestors and ours together that 
drove back the Spanish Armada, sent to enslave 
not simply England but the world. It was 
your ancestors and ours that fought at Marston 
Moor and Naseby ; that dared, on the other 
side of the water, to cut off the head of an un- 
worthy king who sought to destroy their 
liberties, and, on this side, to hide his judges 
when they fled to us for protection. It was 
our ancestors and yours together that, in the 
glorious year of 1688, followed William of 
Orange and helped him to establish the prin- 
ciple of representative government for all Eng- 
lish-speaking peoples that ever were to be in 


all the world. It was your ancestors and ours 








that, at Blenheim on the Danube and at the 
Plains of Abraham on the St. Lawrence won 
those decisive victories that gave the domina- 
tion of the earth to the Saxon race. It is to 
your people and ours together that the world 
now looks for everything that is best in civiliza- 
tion and highest in all that makes life worth 
living. It is to your descendants and ours 
alike that will be committed the trust of the 
civilization of the future and the welfare of 
generations to come. Join with us now, then, 
in the effort to establish a permanent tribunal 
for the settlement of international disputes —as 
we have already together established a perma- 
nent jurisprudence for the settlement of pri- 
vate quarrels — which shall be as broad as our 
civilization and as enduring as time ; and let it 
be, not England or America, but England and 
America, that declare for universal peace 
throughout all the earth, and a greater and 
better and higher civilization for all mankind. 


————__$ 


LORD RUSSELL OF KILLOWEN. 


The visit of the Lord Chief Justice of England to 
our shores would at any time be an event of some 
importance ; just now it is of exceptional interest. 
Lord Russell is to attend the conference of the Bar 
Association at Saratoga, and there deliver an ad- 
dress on arbitration. He comes as a messenger of 
international good-will, prepared to back up the 
friendly, conciliatory speeches which have made Mr. 
Bayard—with the standing exception of James Rus- 
sell Lowell—the most popular minister ever sent to 
St. James’, and to do all he can to further the 
establishment of that board of international arbitra- 
tion to which every right-thinking man, here and in 
England, would be glad to refer the settlement of 
those disputes which must occasionally arise be- 
tween two proud and powerful nations. Lord 
Russell may be sure of a hearty welcome, and a 
cordial, sympathetic hearing. More than any 
other maz, he sums up, to the American mind, all 
that is most upright, mo.t dignified and eloquent, 
in the legal profession in England. Before he 
became lord chief justice, in 1894, he was for 
twenty-five years easily the foremost member at the 
English bar. ‘‘He stands head and shoulders 
above his rivals,’ was the openly expressed opinion 
of the late Lord Coleridge ; and Lord Coleridge 
showed that he meant it by choosing Sir Charles 
Russell—as he was then—for his leading counsel 
on that unfortunate occasion when in his own court 
he was the defendant in a libel action brought by 
his son-in-law. 
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Lord Russell was born in 1833, on the outskirts 
of Newry, County Down, Ireland, near which town 
stood his father’s brewery. He comes of a fine old 
Romana Catholic stock, which can trace its descent 
in unbroken succession for over six hundred years. 
He was one of five children, of whom all except 
himself went into the church. One of his sisters 
is still, I believe, the head of the Order of Mercy in 
California, and has under her immediate control the 
care of hospitals, penitentiaries and asylums. 
Another is in the Convent of Mercy at Newry. His 
one brother isa Jesuit priest in Dublin, and the 
editor of a bright and readable paper known as the 
Irish Monthly. His uncle was also a priest of some 
literary ability. He wrote the standard life of Car- 
dinal Mezzofanti, the polygot Italian priest; he 
contributed to the Edinburgh Review in its palmy 
days, and was one of the founders of the Dublin 
Review: and he is likely to live in ecclesiastical 
history by Cardinal Newman’s reference to him in 
the Apologia as “the dear friend to whom, under 
Heaven, I am indebted for my conversion.” Lord 
Russell himself has never done much in the way of 
literature, but his wife—a Miss Mulholland of 
Belfast — attracted some attention at one time by 
her simple, touching tales of Irish peasant life. 

‘*Charley Russell, as every one called him, began 
life in the office of a solicitor’s firm at Newry, but 
left the lower branch of the profession in 1851 and 
set out for London. He supported himself at first, 
as most struggling law students do in London, by 
reporting in the press gallery of the House of Com- 
mons. In 1859, at the age of twenty-six, he was 
admitted into Lincoln’s Inn, where his immense 
energy quickly made him known. He took silk in 
1872, and in a short time he was recognized as one 
of the most skilful advocates at the bar. In 1880, 
after two unsuccessful attempts, he entered parlia- 
ment, and became in turn solicitor and attorney- 
general. As a whole, his parliamentary career was 
not a great success. It was inevitable that, with 
his brilliant reputation at the bar, the highest legal 
offices in the gift of the Gladstone government 
should be at his disposal. But though a man of 
strong political conviction, an earnest Gladstonian, 
and a warm home-ruler, he never made any great 


impression on the house. He failed in good legal 


company ; for nothing is more noticeable in English 
politics than the failure of the lawyers to attract 


the House of Commons. A village tradesman 
could not have a more fervent distrust of the local 
solicitor than Westminster has of the big-wigs of 
the bar. You would think, at first blush, that a man 
who was irresistible with a jury could not fail to 
have some effect on the House of Commons, which 
after all, is but a larger jury, more fully representa- 
tive of the nation. Mr. Russell, too, had every- 
thing in his favor —an exq? site voice, a gift of 





clear and attractive speech, and a fine commanding 
presence. I have heard him speak with marvellous 
effect on an audience whose daily oratorical food 
was the penetrating passion and pathos of John 
Bright and the calm lucidity of Mr. Chamberlain. 
But the House of Commons, even in Mr. Russell’s 
favor, would not moderate its instinctive dislike 
for lawyers. Had he been as passionate as Glad- 
stone, as biting as Salisbury, or as witty as Rose- 
bery, the house would have remained tepid. It is 
a phenomenon not easily explained, though of con- 
stant occurrence. Sir Henry James only succeeded 
in wearying the house. Even Sir Frank Lock- 
wood, with all his humor and happy knack of con- 
cise expression, has not proved a success. Thie 
house scornfully treats their finest speeches as bits 
of special pleading, their earnestness as the artifice 
of an advocate, their eloquence as the forced 
emotion of a counsel intent on a verdict. Sir 
Charles Russell never gave much of his time to 
‘“*“Common law,” he admitted some- 


’ 


parliament. 
what sadly, ‘‘ admits of no bedfellow.’ 

It was Sir George Lewis, the famous solicitor — 
who has had to give up keeping memoirs lest they 
should fall into alien hands and cause half the 
British aristocracy to leave the island— who first 
gave Russell his start. He discovered his ability, 
and for a quarter of a century poured briefs into his 
chambers. From the time of the Yelverton case on- 
wards Lord Russell’s career was a series of triumphs. 
His effect on a jury was almost magical. By nature 
he was formed to attract and captivate and sway the 
sympathies of men. His voice, if it had not the ex- 
quisite silvery cadences of Lord Coleridge’s, was 
clear, persuasive and resonant. The words were al- 
ways aided by energetic action, and by the deep 
gleaming eyes of the speaker. Somebody once said 
that Russell was the only man at the bar who could 
speak in italics. The saying was odd, but was 
nevertheless appropriate and expressive. Russell 
could by the slightest modulation of his voice give 
all the emphasis of italics, of small print or large 
print, or any other effect he might desire, to his 
spoken words. When it was a question of pathos 
or emotion, the peculiar vibration of his voice lent 
unspeakable effect to what he was saying. How 
far his emotion was genuine, and how far assumed, 
cannot even be guessed at. If it was acting, then 
it was acting of a very high order. There were 
times, as in the celebrated Parnell commission, 
when he even shed tears — genuine tears. In gen- 
eral his passion was well under control. His style 
was by no means florid or rhetorical; on the con- 
trary, it was restrained and dignified, and the salient 
characteristic of it was not so much eloquence as a 
happy, forcible directness. He relied mostly on his 
consummate skill as a cross-examiner, and it was a 
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rare intellectual treat to listen to Sir Charles when 
matched against an adequate witness. 

Sir Charles Russell’s great range of sympathies 
and capacities always gave him an advantage over 
his rivals. He is, and always has been, a many- 
sided man, with interests that lie in all directions 
and stretch through every form of work and 
pleasure. A breach-of-promise case or a commer- 
cial contract, a big society scandal or a question of 
international fishing rights, a murder trial or a 
Parnell commission—it was all the same to him. 
He had lived with all classes of people, and had 
learned to know the world thoroughly. Lord Cole- 
ridge was an extremely clever pleader, a scholar in 
a light and graceful fashion, a great reader and a 
brilliant conversationalist. He built his reputation 
not on his general knowledge of law and affairs, 
but on the wonderful acuteness with which he 
covered up his ignorance. Lord Russell is a 
stronger man than his predecessor. He is not only 
a lawyer; he is a sportsman, a politician, a business 
man, a man of the world. He could bring a special 
technical knowledge to bear upon almost any case 
submitted to him. No one but Lord Russell could 
have delivered that famous speech before the Par- 
nell commission of 1888. There has, it is almost 
needless to say, been no case of any importance 
during the last twenty years in which he has not 
been prominently concerned. The skill with which 
he could play upon the emotions of a jury made 
him almost a necessity in the great society scandals. 
The Colin Campbell case, which lasted nineteen 
days, Chetwynd v. Durham, the Crawford divorce 
case, the Wyndham lunacy petition, the great Pearl 
case, the Tanby Croft scandal, when the Prince of 
Wales was called as witness, the Bell v. Lawes 
trial, when the law courts resembled the opening 
day of the Royal Academy, and the notorious May- 
brick case were all cases after his own heart. They 
gave a wide field for advocacy, for the exercise of 
his special gifts of appeal and denunciation. A 
good many people used to say that Sir Charles 
Russell was wise in relying upon his elo- 
quence instead of upon his knowledge, and 
that his appeals to the emotions rather than 
to the intelligence of the jury served the use- 
ful purpose of concealing his ignorance of techni- 
cal law. I have no right to express an opinion, 
but I have heard Sir George Lewis declare that Sir 
Charles Russell, in addition to being the best ver- 
dict-getter in the kingdom, was also a great lawyer. 
And you have only to consult any English barrister 
to get a decided opinion on the comparative merits 
of Coleridge and Russell as lord chief justice. No 
single decision of his has so far been reversed, and 
in the one case which has called forth his great 
qualities as a lawyer and a judge—the trial of 








Jameson and his associates—he was not found 
wanting. His setting forth of the law on that oc- 
casion, apart from the dignity of its utterance, was 
trenchant and accurate, and has been indorsed by 
every competent authority. However that may 
be, in the old days his name was one to conjure 
with. His clientele was unequaled, and his fees 
and refreshers without precedent. 

The biggest fortunes in the legal profession in 
England are usually made by the men who practice 
before Parliamentary committees. But they work 
out of sight of the public eye, and but very few 
men even know their names. Sir Charles probably 
made a bigger fortune than any other man who 
practiced in open court. His average income was 
$150,000 a year. I remember in one famous murder 
trial it was calculated that his time was worth $15 
aminute. Sir Charles never spared himself. He 
met his juniors in consultation night and morning 
the lamp burned in his chambers till the early hours, 
and sometimes he would sleep there. No amount 
of work seemed to tell on him. After a heavy day 
in the law courts he would, as often as not, attend 
to his parliamentary duties, or run down into the 
provinces to address a great political meeting. The 
only restorative he allowed himself was snuff, and 
he and Sir Richard Webster used to exchange boxes 
with an air of portentous old-world gravity. But 
the Lord Chief Justice of England has laid aside 
his snuff-box; and even the bandanna handkerchief; 
so long an object of interest and amazement to the 
courts, has passed out of sight. 

There was only one opinion in 1894 as to who 
should succeed Lord Coleridge as chief justice. 
Lord Coleridge’s resignation had been too long de- 
layed. He clung tenaciously to his office in the 
hope of seeing his son Bernard elevated to the 
bench. His feeble health had thrown the business 
of the court behindhand, and the irregular sittings, 
the vexatious delays, and the grievous unpunctu- 
ality of ‘the chief” were becoming a positive 
scandal. Lord Russell reformed all that. The 
changes in procedure which Lord Russell has intro- 
duced have immensely added to his popularity 
among the bar and public. There is probably no 
other court in the world in which business is got 
through so expeditiously as in the chief justice’s 
court. Asa small proof of his intolerance of delay, 
it may be noted: that with Lord Russell the age of 
judicial ignorance has passed away. Lord Cole- 
ridge would never own up to knowing anything. 
He used to amuse the court by insisting on having 
the most ordinary expressions elaborately explained 
tohim. ‘‘Oof?” heoncesaid. ‘‘ What is oof, pray,” 
Lord Russell knows and revels in his knowledge. 
He astonished England about a year ago by show- 
ing an acquaintance with the details of betting that 
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was certainly not equaled by more than five million 
people in Great Britain. 

But Lord Russell, as I said, is far from being a 
mere lawyer. He is a thorough-going, out-and-out 
sportsman, a monarch at the whist table, a capital 
shot and fond of an occasional ‘‘flutter.”” Only a 
few months ago he was telling the Eton boys that 
he would sooner be the finest bowler in England 
than Prime Minister. Whenever he is visiting a 

“school he questions the boys about their games, and 
occasionally takes a hand in them. There was a 
description in a paper only the other day of a game 
at base ball at which his lordship umpired. The 
game must have been a great success. One of the 
teams made 350 runs, and there were seventeen 
innings. No one was put out in the first innings at 
all. In the fourth innings the bal! was lost and the 
man at the bat made ten home runs, one after 
another, and had them all counted by the umpire. 
Lord Russell is not the man to do things by halves. 
In alittle village under the shelter of Killowen 
Bay is a farmer who some forty-five years ago beat 
‘*Charley” Russell at putting the stone. He tells 
with much pride how the future Lord Chief Justice 
sat up the whole of that night practising the feat 
and beat his rival next day. 

Sir Charles Russell was one of the most familiar 
sights on English race-courses. He is a sound 
judge of horseflesh, and used to back his fancies 
regularly. That was in the days when he spent his 
vacation in Monte Carlo, and those days are past. 
Early in 1895 Lord Russell took his name off the 
lists of the Jockey Club, a suit in which the club 
was interested being likely to come before him. He 
even went further. He was asked, about a year 
ago, what he had won on the last Derby. 
made it a point, since I became lord chief justice, 
to put no money on any horse,” was the characteris- 
tic reply. There must have been a superb groan 
suppressed behind those determined words, for the 
chances were he would certainly have backed the 
winning horse of his neighbor and friend Lord 
Roseberry. Lord Russell’s country-seat, Tadworth 
Court, is in sight of the historic race-course, on the 
fringe of the breezy Epsom Downs. Great Britain 
holds no more idyllic scene than is presented at 
Tadworth Court on quiet Sundays in summer, when 
Lord Russell, fresh from his labors in Parliament or 
some great case in the law courts, tramps about the 
meadows or the farm-yard in shooting-coat and felt 
hat, looking wonderous, wise at the points of an 
alderney, or poking with forensic forefinger the fat 
ribs of a prize porker. It is all very quiet and 
peaceful; but whenever he looks towards the race- 
course a shade comes over his face, and his hand 
goes up instinctively to the plaee where his betting- 
book ought to be — and is not.—| Harper's Weekly.| 
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HISTORY. 


THE USES OF LEGAL 


A PAPER READ BY 
MONTAGUE CRACKANTHROPE, Q. C., D. C. L., 
OF THE ENGLISH BAR, 
BEFORE 
The American Bar Association, 


August 20, 1896. 


Mr. PRESIDENT AND GENTLEMEN: 

I feel much honored by being permitted, although 
almost a complete stranger to you, to address the 
members of this Association to-night on the occas- 
ion of its nineteenth annual meeting. My theme, 
as you are aware, is ‘‘ The Uses of Legal History, ” 
but I hasten to inform you that I am neither a pro- 
fessor of, nor an expert in, history of any sort, and 
that I do not, therefore, imagine for a moment that 
I shall be able to tell you anything new. The most 
I can expect to accomplish is to put before you old 
knowledge in a new light. Another reason, not 
personal to myself, why I am conscious of diffidence, 
is this: I am satisfied in some of your States the 
standard of legal education is a very high one, 
higher, indeed, than in my own country. In ad- 
dition to the legal classes held in your numerous 
colleges, you have, if Iam not misinformed, no less 
than 75 law schools, of which 68 are associated with 
Universities. The reputation of at least one of these, 
the Harvard Law School, is well known throughout 
Europe. In Baltimore, I believe, a student may 
acquaint himself with the lower branches of juris- 
prudence at the University of Maryland, and after- 
wards pursue its higher branches at the Johns Hop- 
kins University in the same city. These are solid 
testimonies to the thoroughness of your educational 
methods, and many more might be added to them. 

In London, although it is the capital of an em- 
pire and a central seat of justice, no such advan- 
tages are to be had. We have, indeed, a Council 
of Legal Education, chosen by the four Inns of 
Court, which works conscientiously and well. But 
the limits assigned to it by the Inns do not admit 
of its doing much more than instil elementary 
knowledge, and that for the most part of a strictly 
business description. The only university London 
possesses is not a teaching university at all, but a 
mere examining board—a defect which has of late 
occupied the attention of many educational reform- 
ers and two royal commissions. The latter of these 
commissions reported two years ago in favor of 
making the so-called “ University of London” 8 
teaching as well as an examining university, and 
to that end recommended the appointment of a 
statutory commission armed with power to carry 
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out a definite scheme of which they furnished an 
outline. Iam happy to say that early in last July 
a bill was introduced into Parliament by the pres- 
ent government for the appointment of such a sta- 
tutory commission. The state of business in the 
House of Commons during the session which closed 
last week necessitated the postponement of further 
progress with this measure until next year, but 
there is good ground for hoping that before long 


the singular aromaly, almost amounting to a scan- 
dal, that London should alone of all the great cities 
. 


of the world, be without a teaching university, 
will have been done away with. 

The condition of our legal education being what 
I have described, it is not surprising that English 
lawyers, bred like myself amid the turmoil of the 
courts, should be reproached. by continental observ- 
ers with knowing little about the science of law, 
or the relation which the English system of juris- 
prudence bears either to those that have preceded it 
or to those that now prevail in other parts of the 
civilized globe. England, we are told, produces 
many first-rate advocates, occasionally very great 
judges, but rarely a scientific, or a comparative jur- 
ist. The imputation is, Iam bound to admit, not 
wholly unfounded. With some of our judges and 
practitioners the very word ‘‘Jurist” is in bad 
odor. “I will tell you what a jurist means,” said, 
not long ago, a distinguished member of our bench, 
prematurely, alas, taken away from our midst, “a 
jurist isa man who knows a) little of the law of 
every land except his own.” That the saying 
should have survived is prima facie evidence that 
our continental critics are right. It survived be- 
cause it was thought to be witty, and there can be 
no real wit without a grain of truth, or at least 
what is deemed to be truth by those who regard it 
as wit. 

So long as legal principles lie embedded in masses 
of reported cases, not always to be reconciled with 
one another, it is hopeless to expect that English 
law can be looked upon from the scientific point of 
view by those who pursue it professioually. A col- 
lector of herbs is not a true botanist, skilled though 
he may be in the knowledge of specific plants. Un- 
less he understands how to classify them, unless he 
can tell us something of their native habitats and 
their family relationships, he is a collector and noth- 
ing more. So of most of our practising lawyers. 
They have at their fingers’ ends a large number of 
authorities, which they manipulate, discuss, and ap- 
ply according to the exigencies of the hour; but 
case-knowledge is not scientific knowledge, any 
more than the particular is the general. 

As is the common run of legal practitioners, so is 
the common run of our legal text-books. We have 
in our libraries a number of monographs, dealings 











with the sub-heads of Law in minute-detail—books 
on Torts and Contracts, on Settlements and Wills, 
on Purchases and Sales, on Specific Performance, on 
Negotiable Instruments, and so forth. We have 
also many valuable compendia, or institutional 
treatises, dealing with the law as a whole. Each 
and all of these bear witness to the disjointed 
character of our jurisprudence. The numerous 
monographs overlap and jostle each other, like rud- 
derless boats tossing at random on the surface of a 
wind-swept lake. The institutional treatises, in 
their endeavor to be exhaustive, faii in a point of 
logical arrangement, as vessels overladen with a 
mixed cargo fail to get it properly stowed away in 
the hold. Some day, perhaps, we shall produce a 
corpus juris which will reduce this legal wilderness 
to order. But if we would lay bare the living for- 
est we must first grub up the decayed trees. We 
have already digested with success portions of our 
civil law, notably that relating to bills of exchange 
and a part of that relating to partnership and trusts. 
These experiments will doubtless be renewed from 
time to time until ultimately we shall get a civil 
code as complete as that which has just been pro- 
At present we have not 


mulgated in Germany. 
even a criminal code such as you have in the State 
of New York and as is to be found in most con- 
tinental countries, all that has been done in that 
direction being to pass five consolidating statutes 
dealing with larceny and a few other common of- 
fences. (N. P.) But I am disgressing at the very 
outset of the journey, and I must return to the main 
track, 

To insist before un audience like this on the ab- 
stract value of legal history is,of course, wholly need- 
less; I shall, therefore, assume that point and confine 
myself to illustrating it. Before proceeding further, 
however, I should like to say a word or two on the 
analogy between an inquiry into legal history and 
an inquiry into the origin of language. How, asks 
the scientific philologist, did language come to be 
at all? Was ita heaven-sent gift, born in an in- 
stant of some divine afflatus, or was it elaborated 
slowly and painfully from the rude articulation of 
reasoning beings ? Which was the first language, 
or, if there was no first language, how many centres 
of language were there, and what were the pro- 
cesses of their several developments ? A compara- 
tive review of different tongues in different ages 
can alone furnish the true answer. So, also, as re- 
gards jurisprudence. Whence, asks the legal his- 
torian, came the ideas which are now part and 
parcel of every system of law? What is the origin 
of property ? What the early conception of con- 
tract 2? How far was the right of testamentary dis- 
position recognized by primitive societies ? Whence 
came the notion of crime as an offence against the 
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State? Whence the idea of a corporation, as dis- 
tinct from the individual members composing it ? 
Questions these as deep and absorbing as the prob- 
lems of primitive language, and like them, only to 
be solved by recourse to the historical method. 
Again, when we pass from the consideration of 
the origin of legal ideas to their process of devel- 
opment, language furnishes us with an analogy. 
The student of language does not confine himself 
to speculations on the origin of speech, or the 
canons of phonetic change, such as Grimm’s law 
and the like. He loves to investigate the dialectic 
varieties of some particular language with which 
he is already familiar. He wants to know all about 
the different elements which compose it, and how 
The 
better he succeeds in doing this, the more he en- 
hances his own literary enjoyment. 


much of it is derived from foreign sources. 


For language, 
thoroughly understood, is interesting as lauguage, 
apart from the thoughts it clothes, and the prosiest 
prose or the tamest poetry may be redeemed from 
the commonplace by the 
phraseology calls up. 


memories which mere 

A corresponding pleasure —I do not now speak 
of profit, I shall have a word to say on that, too, 
later on — may be derived from the study of early 
English law. With the aid of historical 
what at first sight seemed dead wili kindle into life, 
and even old and withered forms of legal pleading 
will revive and blossom as the rose. 


research, 


And here let me administer a caution to the no- 
vice as to the attitude of mind he should observe 
His 
He 
must shake himself free from all modern precon- 


when he enters on the study of legal history. 
attitude should be essentially a neutral one. 


ceptions. 
into the remote past by an effort of imagination, 


He must be prepared to throw himself 


He must realize, as intensely as he can, the scenes 
which the drama of humanity was then unfolding, 
to the world-scenes on which the great stage-mana- 
ger, Time, has long let the curtain fall. 

Take, for example, the early history of contract. 
It is easy for all of us here present to see that the 
essence of a contract consists in the assent of two 
wills to the same subject-matter, and that the obli- 
gation to perform a promise is a thing binding in 
law, provided there is good or valuable considera- 
tion for it. 
thus know it, is of comparatively modern growth; 
powerful states having existed and flourished which 
paid very small attention to contract. 
of this is ahistoricalone. Contract, in its simplest 
form, implies the free agency of two individuals. 
But in the patriarchal period of society, individuals 
were not free, were scarcely individuals at all as we 
now understand that word. The rules they obeyed 
were derived, first, from the station into which they 


Yet the conception of contract, as we 


The reason 


were born, and next from the imperative commands 
addressed to them by the chief of the household of 
which they formed an integral part. This is only 
one illustration out of many that might be given. 
In point of fact, the ancient legal conceptions no 
more correspond to the modern than the morality 
of the olden time corresponds to the morality of to- 
day. 
immoral for a Jacob to supplant an Esau by practis- 
ing a trick on his blind and aged father, nor for a 
Jael to slay a Sisera when sleeping peacefully in her 


In the patriarchal period, it was not thought 


husdand’s tent. The age of Homer was an age of 





heroes animated by high courage and devotional 
piety; yet in the Homeric literature, as Sir Henry 
Maine has pointed out, the deceitful cunning of 
Ulysses appears as a virtue of the same rank with 
the prudence of Nestor, the constancy of Hector, 
and the gallantry of Achilles. 
dary between law and morals shifts as the sands of 
The 
tendency of civilization is to enlarge the first at the 


Even now the boun- 
the sea shift with the ebbing and flowing tide. 


expense of the second, to convert the voluntary 
morality of one generation into the obligatory law 
Instances of this will at once occur to 
One of 
Fraud 


of the next. 
you, both in the civil and the criminal law. 
them is furnished by the doctrine of Fraud. 
may be a moral delinquency, a civil tort, or a crime. 
For a tradesman to pass off his goods as another's 
was at one time a moral delinquency only. It is now 
a civil tort, which may be restrained by injunction 
or redressed by damages. Every fresh remedy 
given by the civil courts against fraud trenches 
pro tanto on the field of morals and enlarges the 
field of positive law. Every statute which creates 


The 
English criminal law amendment act of 1885, the 


a fresh crime does precisely the same thing. 


act for the punishment of fraudulent trustees, the 
public 
criminal 


provisions of our merchant shipping and 
into 
offences what were at most actionable wrongs, are 


health acts, which have converted 
instances in point. 

Passing on from the general inquiry into the 
nature of legal conceptions, the next question which 
attracts the legal historian is, how have these con- 
ceptions become interwoven into the particular 
system of law which he desires to investigate ? Let 
us suppose that this system is our own and confine 
ourselves to that. 


American law, that is to say, of that large body of 


What is the origin of Anglo- 


jurisprudence whiclr your country and mine possess 


in common ? 
ticipated. 
itself. Its staple is unquestionably 
Saxon, but there 


The answer you will have already an- 
Its origin is composite like that of the 
race Anglo- 
is a large admixture besides. It 
or Celtic 
element concealed in some unknown form which 
has hitherto eluded our vision. It is certain that it 
contains a Scandinavian element imported by the 


may, for all we know, hold a British 
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Danes, and a Frankish element imported by the 
Normans, The extent to which the Roman law 
has also entered in is a matter on which there is 
much difference of opinion. That it did enter in, 
to a large extent, without becoming, so to speak, 
naturalized amongst us, I, for one, fully believe, 
and with your permission I will shortly state my 
They may be taken as supplemental to 
those furnished by Mr. Howe, of New Orleans, in 
the able paper which he read to this association at 
Detroit last year. 

We start with the undeniable fact that for more 
than three centuries Britain was entirely a Roman 
province, and was occupied by Roman legions for 
more than five centuries. Papinian, one of the most 
famous of Roman Jurisconsults, dispensed justice 
in the forum of York, if we may trust Dion Cassius, 
writing in the third century ; and according to a 
tradition current at the time of the Commonwealth, 
aud which is vouched for by John Selden, no 
mean antiquarian authority, Ulpian and Paulus, 
venerable names familiar to every student of the 
civil law of Rome, exercised the functions of 
assessors in other parts of the island. Now, just 
as the characteristic of ancient Greece was a love of 
art, so the characteristic of ancient Rome was a love 
of law and order. It would, therefore, be, indeed, 
strange, if Roman jurisprudence, though planted 
originally in Britain by force of arms, had not left 
its mark behind long after the victorious legions 
had been withdrawn. 

I am aware that Sir Frederick Pollock and Dr. 
Maitland, in their monumental work on the History 
of English Law, published in. 1895, contend the 
contrary of this, and maintain that at no time was 
Roman law introduced into England firsthand, at 
least on any appreciable scale. They admit, how- 
ever, that it found its way there as early as the 8th 
or 9th century at a second remove, and that this in- 
troduction was affected through the English clergy 
who brought with them Latin forms and phrases 
primarily intended for ecclesiastical affairs, but 
They also 
admit that with the Norman invasion a further im- 


reasons. 


capable of adaptation to affairs secular. 


portation of Roman law took place, the Dukes of 
Normandy having adopted the official machinery of 
the Frankish government, including, of course, 
whatever Roman elements had been taken up by 
the Franks. They observe further that ‘‘in this 
way institutions which have now-a-days the most 
homely and English appearance may be connected 
through the customs of Normandy with the system 
of government elaborated in the latter centuries of 
the Roman empire.” 

These statements, coming from so authoritative a 
quarter, are unimpeachable testimony to the exist- 
ence of the Roman law in England long before the 





middle of the 12th century, when the Roman Di- 
gest first began to be regularly expounded in Italy. 
After that date its influence became, as is well known, 
more marked. The powerful school, or university, 
formed in Bologna about the year 1150, attraeted stu- 
dents of Roman law from all parts of western Europe, 
including the British isles, and such seeds of it as had 
already taken root on British soil thenceforward 
acquired fresh force and vitality. About the same 
time the Canon Law of Rome (which was deeply 
impregnated with the Roman law, although it had 
an independent origin) reared its head throughout 
the continent, greatly strengthened, as it was, by 
the publication of the collection of Conciliar and 
Papal decrees known as the ‘‘ Decretum Gratiani.” 
This Canon Law was administered in Britain by 
the bishops, side by side with the secular law of the 
King’s Court, as is shown by the fact that the con- 
stitutions of Clarendon provided, in the year 1164, a 
ready method of settling any conflict between the 
two jurisdictions. Much of this canonical juris- 
prudence still survives in the law relating to wills 
of personalty, and down to quite recent times it 
was an important factor in the law relating to mar- 
ried women. In England divorce acts and married 
women’s property acts have, of late, ‘‘ changed all 
that,” and the advent of the new woman has 
stamped the change as irreversible. 

The argument in favor of the influence of the 
Roman law upon our own is greatly strengthened if 
we turn to the work attributed to Henry de Bracton, 
Justice of the King’s Bench in the reign of Henry 
III. Bracton’s method (like that of Azo of Bologna 
from whom he largely borrowed) is the same as that 
of Justinian’s Institutes, and numerous passages 
from the Digest and the Code are scattered through- 
To determine the precise extent to 
or 


out his pages. 
which Bracton ‘‘ Romanized the English Law’ 
** Anglicized the Roman Law ” is, however, by no 
means easy. Opinions on the point greatly differ. 
They were collected some time ago by my friend 
Mr. T. E. Scrutton in a paper which he contributed 
to the English Law Quarterly Review and I have his 
leave to reproduce them here. 

Mr. Reeve, the well known legal historian, thinks 
that the Roman law was only used by Bracton as an 
illustration and an ornament, and was not regarded 
as an authority. Mr. Houard, on the other hand, 
is so struck with Bracton’s Romanizing tendencies 
as to omit him entirely from his collection of Anglo- 
Norman legal sources, as being a corrupter of the 
law of England. Sir Henry Maine speaks of the 
‘‘plagiarisms of Bracton ” and considers it one of 
the most hopeless incidents in the history.of juris- 
prudence that an English writer of the time of 
Henry III shonld have been able to put off on his 
countrymen as a compendium of pure English law. _ 


J 
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a treatise of which the entire form and a third of 
the contents were directly borrowed from the Di- 
gest. Biener, like Reeve, holds that Bracton al- 
though citing much Roman attributed no 
authority to it. Spence, on the other hand, de- 
clares that there is scarcely a principle of law stated 


law, 


in Bracton which may not be traced back to the 
Digest or the Code. 

Mr. Scrutton’s own view, in which I venture to 
concur, strikes a mean between these opposite con- 
‘clusions. As regards the first part of Bracton’s 
work which deals with the law of persons, the dif- 
ferent modes of acquisition, and the nature of con- 
tracts, this, probably, was copied directly from 
Roman sources, and, as English law, was new; while 
the second part, which deals with donations, pos- 
session, inheritance and the theory of actions, was 
partly old English law, and partly law derived from 
the Roman which the decisions of a long line of 
clerical judges had made law of the land. 

Let me now push the argument a little further by 
enumerating a few instances of the way in which 
our early jurisprudence closely resembles that of 
Rome. 

I will begin with the ideas which lie at the root 
of English real property. No lawyer will deny that 
if we wish to understand the elements of real prop- 
erty law, we must study the feudal system. Feuds 
are the fountain whence our notions of proprietary 
right in the realty originally flowed. Thither the 
student in conveyancing must still resort for, the 
principles, and even the practice, of his art. Other 
branches of jurisprudence may be taught, without 
quoting obsolete usages; but it is not so with the 
law of real property. The elements of that law lie 
remote in the annals of the fiercest and darkest 
period, a period of lawless chiefs, and armed re- 
tainers, dwelling under a system, turbulent in its 
vigor, and corrupt in its decline, yet destined even 
when in ruins to influence the habits and mould the 
institutions of the most enlightened nations of 
Europe. 

At first sight this feudal system and the incidents 
of land tenure which were part of it, appear to be 
peculiarly Teutonic, but even here an affinity with 
Roman practice, if not the direct influence of Rome, 
may be clearly discerned. A close analogy exists 
between the well-known relations of the feudal 
lord to his vassal and that of the Roman patron to 
his client. The Roman client was bound to treat 
his patron with reverence, to furnish him with aid 
to marry his daughter, and to redeem him when 
taken captive —incidents these inseparable from 
the feudal relationship, and expressly reserved to 
the feudal lord by the Magna Charta of King John. 
‘The patron,” says Dionysius of Halicarnassus, 
‘‘ was the legal adviser of the client. He was the 





client’s guardian and protector as much as he was 
the guardian and protector of his own children. 
He maintained the suit when he was 
wronged, and defended him when he was charged 
The client in return 


client’s 


with having wronged another. 
for these services was bound to accompany his 
patron to war.” Compare with this description the 
relation between the feudal lord and the feudal 
What was the principle of a fief? A 
It laid on 


vassal, 
mutual contract of fidelity and support. 


the lord the obligation of protecting iis vassal; it 
imposed on the vassal the duty of military service 


towards his lord. 

But this is not all. 
records the fact that a practice had grown up in his 
day of committing to the care of Roman veterans, 
or to the Gallic or German tribes, that part of the 
public domain which was on the extreme frontier, 
to be held by them and their descendants on the 
condition of their performing soldier service for the 
State. The title to the lands thus granted, which 
were known as agri limitrophi, passed by delivery 


Tacitus in his Germania 


of possession. There is surely here more than an 
accidental resemblance to the tenure of land in 
force in England until the 12th of Charles II, and 
to the ‘‘livery of seisin” in general use there as 
late as 1845, and which has never been formally 
abolished. 

Again, the characteristic distinction between the 
legal and the equitable ownership of land finds a 
precise correspondence in that which subsisted at 
Rome between property held Jure Quiritinm and 
property held in bonis, The anaiogy is the more 
significant because such a severance of law and 
equity is by no means general. Gaius notices it as 
a peculiarity of thes Roman system, and contrasts 
it with the absolute ownership which alone was 
elsewhere recognized. 

Another point of contact with 
doctrine of 
actually derived 


Rome is to be 


found in the English ‘fuses” and 


trusts.” How far these were 


from Roman law has been much debated and will 
continue to be so. Ingenious have been the con- 
jectures started by the anti-Romanists in their 
efforts to find for them an independent origin, 
We are told by some, and your own countryman, 
Mr. Justice Holmes, whose great learning commands 
my deepest respect. was, I think, the author of the 
discovery — that the feoffee to uses corresponds 
point by point tothe Salman of the early German 
law as described by Beseler in his Hrbvertrdgen some 
sixty yearsago. The Salman was unquestionably a 
person to whom land was transferred in order that 
he might make a conveyance according to the 
grantor’s direction, but the conveyance was gene- 
rally only to take effect after the grantor's death, 


the grantor reserving to himself the employment 
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of the land during his life. Notwithstanding this 
posthumous character of the Salman, Mr. Justice 
Holmes considers that his likeness to the feoffee 
to uses is such as to warrant the inference 
that the latter was but the former transplanted. 
I confess to be old-fashioned enough not to 
be convinced by this reasoning —TI prefer to 
assign the ‘‘use” to a still older foster-parent than 
the Lex Salica, viz., to that to which, for aught we 
know, the Lex Salica may have been itself indebted, 
I mean the jideicommissum of the later empire. 
Fidei-commissa, as every student of Roman law 
knows, were originally introduced in connection 
with the law of wills. At first they were precarious, 
depending entirely on the honor of the trustee, but 
they were ultimately placed under the protection of 
an established public functionary, the Praetor Fidei- 
commissarius. The object of imposing the jidei- 
commissum was to evade the strict rules of the civil 
law by transmitting property to aliens and others 
who were legally incapacitated from taking any- 
thing directly under the will of a Roman citizen. 
No one looking at the early history of Euglish 
equity can fail to see the parallel. The observance 
of the ‘*‘ use” or ‘*trust” was enforced by the 
early clerical chancellors precisely in the same way 
as the fidei-commissum was protected by the Roman 
Praetors. Its object, too, was strictly analogous, 
namely, to evade the strict rule of the statute law, 
which prohibited alienation in mortmain. 

The catalogue of points of resemblance between 
the Roman system and the English might, if time 
permitted, be greatly extended. 
tion a few more items. 


I will only men- 
Every one must agree that 
our law of easements owes its origin to the Roman 
servitudes, and Lord Holt’s judgment in the cele- 
brated case of Coggs v. Bernard shows how much 
our law of bailment coincides with, if it was not 
derived from, the Roman learning on the same sub- 
ject. The distribution of an intestate’s personalty 
under the statute of Charles II is based on the 
Novellze of Justinian, and so is our mode of reck- 
oning degrees of kindred. The Donatio Mortis 
causa, the Cesssio bonorum, the doctrine of the pro- 
perty, or absence of property, in ferw nature, were 
all directly borrowed from the law of Rome, the 
very names of the things borrowed having survived 
to bear witness to that fact. 

I now pass on to say a few words upon another and 
distinct branch of the history of our jurisprudence, 
viz.: its internal development. Just as the annals of 
the language of a country cannot be regarded as com- 
plete which do not tell us something of the growth 
of its literature and mark the epochs of its greatest 
writers; so, no legal history can be perfect which 
does not show us how our domestic law has ad- 
justed itself by slow degrees to the social wants of 





effective laws of a country are only an expression 
of the national tone and temper for the time being. 
Legislation can never ‘‘ force the pace;” it must 
always lag behind, rather than precede, the popular 
demand for it, The connection which subsists be- 
tween the outward circumstances of society in any 
particular age and the legal characteristics of that 
age may not, indeed, be always clear, but it is cer- 
tain that the more we know of the antecedent his- 
torical facts, the more thorough is the insight we 
gain into the law which is their product. As Mr, 
E. J. Phelps, speaking in Edinburgh, said some ten 
years ago, ‘“ Law, however fundamental, is but the 
reflex of public opinion, and in the long run in a 
free country must be maintained by that opinion or 
must perish.” 

Again, just as law is modified by history, so is 
history, in some degree, modified by law, and even 
by legal forms. Of this truth there are many illus- 
trations, from which I will only select two. 

Consider the effect which the Norman form of 
tenure had on the powers of the crown. Accord- 
ing to continental feudalism, the vassal owed alle- 
giance to his immediate lord, and not to the lord 
paramount, who was, in England, the king. Hence, 
whenever the king and the immediate lord hap- 
pened to be in opposition to each other, continental 
feudalism strenghthened the hands of the lord and 
weakened the hands of the king. The conqueror 
wisely insisted that (contrary to the feudal prin- 
ciple) allegiance should be owed direct to the king 
and not to the immediate lord. This innovation 
colored the course of our constitutional history right 
down to the time of William and Mary. Consider, 
again, the effect of the arbitrary and cruel forestal 
laws which the conqueror introduced to protect 
his favorite diversion of hunting. These forestal 
laws were the occasion of many of the terrible dis- 
orders of those times, and had an important bear- 
ing on our early social history. 

Consider, again, how legal changes helped to 
work social changes during the stirring wars of the 
roses, Then was introduced the fiction of the com- 
mon recovery which dealt a fatal blow to family en- 
tails, and, by rendering the lands of the nobility 
forfeitable for treason, caused them to be subdivided 
amongst the wealthier members of the middle class, 
The frequent conveyances to uses to be met with at 
this period were due to the same increasing desire 
to shake off the feudal yoke, and to escape the con- 
sequences of attainer. Indirectly, these same “ uses ” 
had a much more far-reaching result than was ori- 
ginally contemplated. The plasticity of the equit- 
able estate, through the medium of the use, favored 
and developed the operations of commerce, which 
was then in its infancy, and was only beginning to 





the people. We must not forget that, after all, the 






form an element in our national life. 
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Time does not admit of any following out this 
train of thought, as exemplified in more recent times 
and I return to the internal development of our juris- 
prudence and the interesting field of inquiry which 
it presents to the legal historian. In the depart- 
ment of common law, we may investigate the growth 
of our mode of trial from the inquisitors of the 
Frankish kings, through the recognitors of the 
Anglo-Norman period, down to the jurors of our 
own day—the histories of the actions of debt, as- 
sumpsit and case —the gradual simplification of 
pleading—the development of the law relating to 
promissory notes and bills of exchange—the syste- 
matization of the law of insurance—the successive 
alterations of the rules of evidence from the time 
when no interested person could, even in a civil 
cause, be called as a witness on his own behalf, 
down to the passing of several measures in the 
United States and the Australian colonies (England 
herself cannot yet be included) vy which such evi- 
dence is admissible in all cases, whatever the cause 
of action or the nature of the crime charged. 

In the department of equity we may trace the 
stages by which the chancellor emerging from his 
original position as secretary to the king, came to 
be the head of an independent court, administering 
relief in cases not within the jurisdiction of the 
ordinary courts. We may watch the long line of 
clerical chancellors from the reign of Richard II to 
the 21st of Henry VIII conspiring to form a distinct 
code of rules, by which the enjoyment and alienation 
of property should be regulated on principles vary- 
ing in many essential particulars from the system 
recognized by the lay judges of the king’s bench or 
common pleas. We may distinguish the different 
means by which in spite of the statute of uses, the 
jurisdiction of the court of chancery continued un- 
impaired, and note how the judges who promul- 
gated the dogma that ‘‘there could be no use on a 
use ” completely defeated their own ends. 

We may watch the notion of the existence of a 
general equity in a mortgagor to redeem the mort- 
gage after forfeiture, gradually but surely gaining 
ground from the middle of the 14th century until 
it became completely established in the reign of 
CharlesI. We may notice in the reign of James I 
the earlicst recognition of the capacity of the wife 
to enjoy property apart from her husband by virtue 
of an ante-nuptial deed, and the independence thus 
gained further secured by the restraint on anticipa- 
tion said to have been invented by Lord Chancellor 
Thurlow in the reign of George III. The doctrines 
of specific performance, of the relief against penal- 
ties and forfeitures, of mistake, of election, of ex- 
ecutory trusts, and numerous others, we can refer 
in like manner to their original sources; and so 
estimate the value of the labors of a Nottingham, 





a Hardwicke, and an Eldon, according to the con- 
tributions they each have made to the fabric of our 
equity jurisprudence. 

Again, in the history of the way in which devises 
came into vogue we shall find the only true theory 
of wills of realty, from their first legislation in the 
reign of Henry VIII to their assimilation in England 
to wills of personalty at the commencement of Queen 
Victoria's reign. We may note how the Statute of 
Wills gave effect at law to what had previously 
been mere declarations of uses in equity, and how 
precedents which before the statute was passed had 
served for the latter purpose only were resorted to, 
after the statute, for disposing of the legal estate 
upon death. From this two important consequen- 
ces will be seen to follow. The first was that the 
will was regarded as a present conveyance of land 
limited to take effect at a future date, and therefore 
not to include after acquired property, a view which 
prevailed in England down to 1837, and in Scotland 
for many years later; the second that the legal lim- 
itations of devises came to be interpreted with the 
same latitude as the uses from they had 
sprung. This is the explanation of the fact that 
wills of lands retained their elastic character 
after they had been taken out of the exclusive 
dominion of equity, and continued subject to a 
different code of rules from that which by the rigor 
of the feudal system was required for the construc- 
tion of deeds. 

Studying our law in this way, first in its general 
outlines, then in its special departments, we shall be 
studying English history as well. We shall also be 
liberalizing and expanding our ideas. If engaged 
in the practice of our profession, we shall escape 
being made its slave; if about to enter it, we shall 
be laying a broad foundation, which will aid us in 
grappling with its details, because the historic clue 
will be in our hands. Each principle we apply will 
carry with it the association of the time when it was 
first enunciated, while an insight will be gained into 
the social and political life of the past as reflected 
in the mirror of the present. For in the world of 
law, as in the physical world, every commotion and 
conflict of the elements has left its mark behind in 
some break or irregularity of the strata. Every 
struggle which ever rent the bosom of society is ap- 
parent in the disjointed condition of the field of law 
which covers the spot, and the several products of 
the several ages of English history may be seen there 
side by side, not interfused but heaped one upon 
another, as many different ages of the earth 
may be read in some perpendicular section of its 
surface. 

With this expressive simile, which I am indebted 
to John Stuart Mill, I might well conclude, but 
there is one other aspect of legal history which we 
cannot leave out of sight since it confronts us on 
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the path which, as professional men, we are called 
upon to tread. 


[t is the boast of some English practitioners, and 
it may be the boast of some Americans also, that 
they want to know the law of to-day, and that they 
do not care to trouble themselves about the law as 
it was centuries ago. Well, but is not our legal 
system a system of government of the living by the 
dead, and is it possible fully to understand the law 
of to-day without some knowledge of ancient law ? 
Once we admit that we have to be guided by au- 
thority, we must also admit that we cannot read 
authority aright unless we can truly estimate the 
conditions and qualifications under which alone it 
can be safely applied. These conditions and quali- 
fications can only be known by going back to the 
source of authority, by considering the material or 
social needs which called it into existence. Take 
any legal doctrine that has come down to us 
through the ages, crystallized, perhaps, into a phrase. 
Nothing is easier than to accept such a phrase as 
settling a disputed point out of hand, and nothing 
more dangerous. Half one’s time as an advanced 
practitioner is spent in mastering the limitations of 


Jormule which as students we swallowed whole and 


retained undigested. When we have tracked a 
principle home, we find very often that it has to be 
restated, and that when so restated it throws quite 
a different light on the matter in hand, or else (no 
uncommon discovery) that it has no bearing at all. 

Let me demonstrate the practical value of archaic 
law by one or two examples. 

The English system of common law pleading was 
finally swept away by the English judicature act of 
1873. It had been encumbered with obsolete 
learning and had been terribly abused by the in- 
genuity of pleaders during centuries of adroit 
manipulation. The abuses, were not, I think, or- 
ganic, and much had been done to remedy them; 
but the system had fallen into discredit, and had 
become the scape-goat for the sins of the profession. 
It was determined that it should no longer be 
necessary to plead formal causes of action, but that 
each party should tell shortly his plain tale unfet- 
tered by technicalities, or, as the rules expressed it, 
that his pleading should contain, and contain only, 
a summary statement of the material facts on 
which he proposed to rely. The’ change was of 
enormous historical importance. The old system 
had been the mould upon which the whole common 


law had been gradually formed. All legal concep- 


tions had been defined, analyzed and formulated 
through the operation of that elaborate machinery. 
It provided a natural classification of the law, sav- 
ing it from absolute chaos, so that students learned 
their principles as they went along by mastering 
Declarations, pleas and demur- 


their procedure. 





rers have now become matters of antiquarian inter- 
est, so far as actual practice is concerned. But, 
until the whole system of English law shall be re- 
cast and codified, the old learning respecting them 
will be indispensable to all who wish to be sound 
common lawyers. Without it a great deal of quite 
recent authority will remain obscure, and the old 
books in great measure unintelligible. Even in so 
simple a matter as an action of contract, it is neces- 
sary to know the peculiar and not unromantic, his- 
tory of the action of assumpsit. In an action for 
injuries against a carrier, we must. still be familiar 
with the distinction between a breach of the duty 
to carry safely and a breach of the contract to 
carry, though we are no longer put to a choice be- 
tween the one and the other form of action. And, 
so long as written pleadings remain, the best mas- 
ters of the art will be they who can inform the 
apparent license of the new system with that spirit 
of exactness and self-restraint which flows from a 
knowledge of the old. 

Let me take, as asecond illustration, a case which 
occurred in England a few yearsago. Nothing at 
first sight seems simpler than the maxim, ‘ Quie- 
quid plantatur solo, solo cedit.” Tt is first met with, 
so faras I am aware, in this precise form in Went- 
worth’s Office of Executor, published in 1641, but 
it is to be found both in Gaius and Digest, though 
in slightly different terms. The statement in the 
Digest is this: 

‘* Cum in suo solo aliquis aliend materia aedificaverit, 
ipse dominus intelligitur aedificii, quia omne quod in- 
aedificatur solo cedit.”” But under what circumstances 
is the rule applicable and are there any exceptions 
to it? This was the very question that arose in the 
case I am about to mention. 

The plaintiffs were land owners in one of the 
mining districts of Derbyshire, the defendants were 
owners of a lead mine situate under the plaintiff's 
soil, and they had the right, by a local statute, to 
search there for veins of ore. The defendants had 
erected buildings on the plaintiffs’ land in aid of 
their mining operations, but when the mines proved 
unremunerative they pulled these buildings down 
and sold the materials. The action was brought by 
the owners of the surface to recover the value of 
these materials on the plea that, as soon as the 
buildings were erected, they, and all that was fixed 
to them, became the property of the surface-owner. 
The maxim I have quoted was relied on as establish- 
ing this. The case was fought in three courts and 
in each the plaintiffs failed. The House of Lords, 
which finally decided it, pointed out that what the 
Digest really said was that where one man built on 
his own soil with another’s materials the latter be- 
came for the time being part of the soil on which 
the building stood, but that as soon as the materials 
became chattels by the destruction of the building 
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the property in them revested in their original 
owner and was divested out of the owner of the 
soil. In short, the authority relied on by the plain- 
tiffs, when examined with the contest, proved the 
exact contrary of that for which it was cited, and 
absolutely destroyed the claim it was assumed to 
support. 

The last illustration I shall trouble you with is a 
case of my own which was heard in the English 
Court of Appeal in the spring of the present year. 
I know it is dangerous to refer to one’s own cases, 
because one is apt to magnify their importance, but 
this one is, I think you will say, pertinent to the 
argument Iam urging. The question was whether 
a strip of land, part of the original bed of the 
Thames but from which the water of the river had 
receded, belonged to my client, tne defendant, as 
owner of the bed, or to the plaintiffs as proprietors 
of the land and bank in close proximity to which 
the strip lay. The limits of the plaintiff's land, as 
defined by his bank and the trees growing on the 
edge of it, had never altered physically, but it was 
contended on their behalf that the jus a//uvionis ap- 
plied, and that the dry bed had, in law, become 
annexed to the bank, although lying six feet below 
it. On the other hand, it was contended on the 
part of the defendant, for whom I was counsel, that 
when the original boundary of the property in dis- 
pute conld, as here, be clearly ascertained by in- 
spection of the ground, the jus alluvionis had no 
application. In support of this latter proposition 
reference was made to Bracton, Britton, Fleta and 
Lord Hale, as well as to a case decided in the 22 
Ed. III which weunearthed from the dusty archives 
of the Year Books. As the court was against the 
plaintiffs on grounds immaterial for the present 
purpose, but sufficient to dispose of the case, our 
contention with regard to the limitations of the jus 
alluvionis did not come up for actual decision. There 
was, however, a clear inclination of judicial opin- 
ion in its favor. Lord Justice Lindley agreed that 
the defendant’s proposition might be true “if the 
boundary were a wall or something so clear and 
visible that it was easy to see whether the accre- 
tions as they became perceptible were on one side 
of the boundary or on the other;” while Lord Jus- 
tice Smith was of opinion that the authorities cited 
pointed to the conclusion that wherever the metes 
and bounds were defined, as they were in the pres- 
ent case by a bank six feet high, the doctrine of 
accretion relied on by the plaintiffs could not be 
successfully invoked. 

Now mark this curious fact. The passage in 
Bracton on which we, on the part of the defendant, 
relied, is taken straight from Azo, and is in these 
words: ‘* Jn agris limitatis locum non habet jus al- 


luvionis.” Now, ‘‘ ager limitatus” was a technical 





term for land which had been assigned to individ- 
uals by a public authority where a fresh territory 
was captured or a new colony founded. It was laid 
out by the agrimensores, and its limits were de- 
fined by boundary stones ealled termini, usually 
named after a Roman emperor. The antithesis to 
it was the “ager arcifinius,” boundaries of 
which were either natural, as mountain ridges or 
rivers, or artificial, as water conduits, ramparts of 


the 


earth, and so forth. 

This distinction once appreciated, it is plain that 
the plaintiffs’ land, the natural boundary of which 
was the bank, was rea!ly ‘ ager arcifinius,” and not 
‘*ager limitatus” at all. It is equally obvious that 
since there is no ‘* ager limitatus” in England, in 
the only proper sense of that term, the passage in 
Bracton (assuming that writer to have understood 
it himself, Which Dr. Maitland doubts) forms no 
part of English law. Does not this show the im- 
portance of not trusting blindly to the dictum of a 
text-writer, however eminent he may be, and of 
going to the root of the matter in every case with 
which, in our daily practice, we may have to deal ? 

Gentlemen, I have now finished. I am not going 
to indulge in any more personal reminiscences, or 
any more professional confidences. I have not, as 
I intimated at the opening, put these thoughts on 
paper with the object of imparting instruction. 
My aim has been rather to stimulate — to stimulate 
the younger men to pursue legal history side by 
side with their strictly professional work, and to 
prove to any older ones who may be disposed to 
look at law only from its money-making side, that 
there are more things in heaven and earth than are 
dreamt of —I must not say in their philosophy, for 
they would probably scorn the word — but in their 
actual experience, I will not now detain 
longer. I will only thank you all for giving me so 
attentive a hearing, and crave the indulgence of 
such of my legal brethren as may desire to ex- 
change the forced attitude of listener for the fasci- 
nating réle of candid critic. 


you 


~ — 


Aotes of Amevican Decisions. 


REPLEVIN—TITLE TO SUPPORT. — In order to main- 
tain replevin, plaintiff must show that he was the 
sole owner of the property claimed. Jn replevin for 
property taken under attachment against plaintiff's 
husband and another, where plaintiff had filed a 
certificate that she was carrying on business asa 
married woman, on her own account, and defendant 
claimed that the property belonged to plaintiff and 
her husband jointly, testimony of the husband tend- 
ing to show the relations of plaintiff and her hus- 
band respecting the business and property attached 
was admissible. (Bray v. Raymond [Mass.], 44 N. 
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|" is always pleasing to chronicle the success 

of a lawyer in the business world or in the 
political field. The recent nomination by the 
Republicans of this State of Hon. Frank S. 
Black for governor is the recognition of a dis- 
tinguished and learned member of the bar of 
New York. 

Frank S. Black was born March 8, 1853, in 
the town of Limington, York county, Me. His 
father was Jacob Black, a respected farmer of 
that township, whose death occurred about 12 
years ago. Frank S. Black was one of the 11 
children born to Jacob Black and his wife, 
Charlotte B. Black. and he received only those 
advantages which fall to the lot of a son of a 
poor New England farmer. 

He taught his first school when he was only 
17 years of age, and in the year following, with 
the money thus earned, together with other 
money secured by working on a farm, he en- 
tered Dartmouth college, at Hanover, N. H., 
with the class of 1875, scarcely more than a 
boy. Among his fellow students were George 
Fred. Williams and Samuel McCall, now con- 
gressmen from Massachusetts, and Charles R. 
Miller, now managing editor of the Vew Vork 
Times. 

Immediately after his graduation Mr. Black 
went to Johnstown, Fulton county, where he 
began the study of law. The necessity for 
gaining a livelihood forced the young student 
to accept the management of the /ohustown 
Journal. Mr. Black conducted this paper for 
several months, but an editorial slip, which 
committed the paper to a candidate in opposi- 
tion to the political interest of the proprietor, 
abruptly terminated the young editor’s journal- 
istic career in Johnstown, and shortly afterward 
he found himself in ‘Troy. 

In Troy, Mr. Black became a reporter on the 
Troy Whig. For a time Mr. Black was con- 


postoffice. The old determination to become 
a lawyer was still with him, and shortly after 
his arrival in Troy, and when only 22 years of 
age, he became a student in the law office of 
Robertson & Foster, and in 1879 he was ad- 
mitted to the bar. In the year following, Mr. 
Black, with the late Albert Smith and George 
B. Wellington, formed the firm of Smith, Wel- 
ington & Black. This partnership continued 
only a year, Mr. Black retiring. 

One of Mr. Black’s rules as a lawyer has 
been, never to take a criminal case, and only 
once has he appeared in a divorce trial. He 
was a stranger to all criminal proceedings until 
the Robert Ross tragedy, and his services in 
the inquest relative to the death of Ross 
brought him to the front as a prosecutor. Mr. 
Black was one of the speakers at the indigna- 
tion meeting at the Second Presbyterian church, 
and appeared as counsel for the Troy Com- 
mittee of Public Safety, and the hearings be- 
fore the governor. 

Mr. Black is attorney for the receivers of the 
Troy Steel and Iron Company, and prepared 
the papers in the proceedings which effected 
the receivership. He also acted in the same 
capacity at the time of the appointment of a 
receiver for the Gilbert Car Company. 

The industry and intelligent work which 
have marked Mr. Black's life, make him an in- 
teresting personage in the legal-political world. 


We have read and re-read the address of 
Lord Russeil at Saratoga and have each time 
gained added pleasure and information, while 
we have been greatly impressed with the easy, 
charming style in which the article is written. 
Among the distinguished and well known law- 
yers who gathered at Saratoga Lord Russell 
was a person of particular interest on many 
accounts. 

Whatever opinion one may in other respects 
entertain of the address of the Lord Chief 
Justice of England before the American Bar 
Association, no competent and careful reader 
will be disposed to deny that it accounts for its 
author’s positlon at the head of the British bar, 
which in its turn accounts for his primacy on 
“the bench of British Themis.” It is a very 
rare skill that can compress into the limits of 





nected with the registry department of the Troy 


Voi. 54 — No. 10. 


an address at once so comprehensive a histori- 
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cal account of so great a subject as [nterna- 
tional Law and so lucid an exposition of the 
principles upon which it rests. The orator 
who can do this possesses the qualities which 
lead to eminence in the legal profession in any 
country. 

Within the compass of the page of a news- 
paper Lord Russell has produced what is, in 
fact, a manual of international law. ‘The for- 
mal treatises on the subject do little more than 
to expand and to specifically apply the princi- 
ples which he lays down. It is possible that 
if he had been speaking in his own country, he 
would not have thought it necessary to pay 
the compliment he did to the American writers 
on this subject; and yet the compliment did 
not go beyond the bounds of strict accuracy. 
The American publicists have done as much 
for the fixing of the principles of international 
law and the application of those principles in 
the nineteenth century, as the continental 
writers did in the seventeenth, who were really 
its first law-givers. International law may be 
called the codification, at any given time, of the 
opinion of mankind upon the lengths to which 
nations may go in the furtherance of their in- 
terests or their ambitions. International law 
is thus the defence of the weak against the 
strong, of the peaceable against the quarrel- 
some. It is among the weak nations and the 
peaceable nations that we should expect inter- 
national law to be established and expanded. 
We are, in a military sense, a weak nation, 
enormous as is our potential strength, and we 
have been a peaceable nation, having through- 
out our history been much oftener and more 
persistently interested in the rights of neutrals 
than in the rights of belligerents. So it is as 
natural that the chief authorities on interna- 
tional law during the nineteenth century should 
be American as it was that, during the seven- 
teenth, they should be the Dutchman Grotius, 
the Swiss Vattel, and the German Puffendorf, 
of the kingdom of Saxony, at a time when the 
only German-speaking first-class power was 
Austria. 

The most immediately interesting part of 
Lord Russell’s address was of course that which 
bore upon arbitration. Upon this he spoke 
with a prudent reserve, as beseems a judge of a 
question which must be decided by the politi- 
cal branch of his government, and he followed 





in the main the line taken by Lord Salisbury, 
especially as to the withholding of questions 
not arbitrable. He followed Lord Salisbury 


also in classing among these questions affecting 


the ‘‘ national honor. ” The phrase is so vague 
and elastic that it may be made to cover almost 
anything which is held to be desirable that it 
may cover. But it is worth while to recall that 
under the kind of arbitration which is a substi- 
tute for private war, and the rules of which are 
fixed by the duelling code, a principal puts his 
honor in the hands of his seconds, and is bound 
by their decision. A treaty of arbitration, like 
any other treaty, can be annulled. The chief 
use of itis to make the refusal to arbitrate in 
any given case a more solemn and _ responsible 
We 
must give up any of our ideas which we may 
Hold that the judgment of arbitrators can be 
compelled by force and we must look to the 


national act than it would otherwise be. 


moral effect of the refusal to comply with the 
terms of the decision in the making of future 
treaties, international agreements and reciprocal 
tariff rates. But to return to Lord Russell, we 
feel we must give our acknowledgment of the 
pleasure of having him grace our great legal 
national meeting of lawyers and give aid to the 
universal expression of satisfaction which we 
have had in reading his address. 


Just before leaving London on his way to 
this country, Lord Russell, sitting as a trial 
judge in the Queen’s Bench Division of the 
High Court of Justice, rendered an interesting 
decision relating to the validity of search war- 
rants, in a case which was tried before him 
without a jury, in June, and then taken under 
advisement. 

The suit was against a magistrate to recover 
damages for having issued a search warrant 
without authority of law. The person whose 
effects were searched under this warrant was a 
butler, and the warrant had been obtained 
against him by his master, who accused the 
man of theft at the time he was about to leave 
the master’s employment. Nothing was found 
that could be proved to have been stolen, and 
the butler was acquitted of the charge of lar- 
ceny. He then sued the justice of the peace 
who issued the search warrant, alleging that the 
instrument was fatally defective because there 
was no averment or proof before the magistrate 
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that anything had actually been stolen, and 
because neither the warrant nor the complaint 
upon which it was granted specified the goods 
to be searched for. 

In his judgment, delivered on the fifth of 
August, the Lord Chief Justice overruled both 
these objections and decided that the search 
warrant was valid and afforded ample protec- 
tion to the defendant. 

It is not necessary under the existing English 
law, according to Lord Russell, to allege the 
actual commission of a felony in order to give 
the magistrate power to issue a search warrant. 
It is enough if the written information which 
constitutes the complaint in this class of cases 
sets out reasonable grounds for the belief that 
the goods are being feloniously dealt with by the 
defendant. As to the failure’of the warrant in 
this particular proceeding to indicate just what 
property was to be searched for, the lord chief 
justice says: “TI cannot find it anywhere laid 
down that a search warrant must specify the 
goods, and, indeed, it is easy to suggest many 
cases where it might be impossible for the per- 
son laying the information to do so. Probably 
in most cases there is no difficulty, and for that 
reason the usual forms for the information and 
the warrant are drawn up in that way.” 

As to this second point, the general rule in 
the States of the American Union is quite dif- 
ferent. The thing for which the search is to 
be made must be specified or described as 
nearly as may conveniently be done. There 
are constitutional provisions to this effect in 
some of the States ; and in New York the Code 
of Criminal Procedure expressly provides that 
asearch warrant can only be issued “upon 
probable cause, supported by affidavit, naming 
and describing the person, and particularly 
describing the property, and the place to be 
searched.” ‘The form prescribed for the search 
warrant, in the same Code, requires the prop- 
erty for which the officer is to search to be 


described therein ‘ 


‘with reasonable particu- 
larity.” 

Under our law, the search warrant upheld 
by Lord Russell 
deemed valid. 


could hardly have been 


We noted that Lord Chief Justice Russell was 


intensely amused while listening to the annual 
review of legislation in the several States by 





President Storey, of the American Bar Associa- 
tion, to hear that the intellectual test of voters 
in South Carolina was to be able not only to 
read the Constitution but also to understand 
The chief justice doubtless 
realized that the serious application of such a 


and explain it. 


test might result in disfranchising half the law- 
yers and many of the judges throughout the 
country, to say nothing of laymen whose gen- 
eral intelligence is not open to question. 

There is an old legal saw that no man can 
tell what a Constitution or a statute means until 
a court interprets it, and then in many cases 
not even the judges agree as to its meaning. 
As everybody knows, it is but a short time since 
the United States Supreme Court first declared 
that the Constitution did and then that it did 
not empower Congress to levy an income tax, 
and in each instance the judges were as nearly 
evenly divided as it was possible to be. The 
same tribunal, by a divided vote, once held that 
Congress had no constitutional power to make 
greenbacks a legal tender, and soon after de- 
clared that it had power to make anything a 
legal tender. The official reports of every court 
bristle with dissenting opinions, showing that 
one or more of the judges do not agree with the 
rest as to the meaning of the Constitution, State 
or Federal. 

Knowing all this, full well, it was quite natu- 
ral that Lord Russell should be highly amused 
at the South Carolina test of literacy and con- 
stitutional understanding. 


The Right Hon. Sir William Robert Grove, 
D.C. L., LL. D., P. C., F. k. S., died in Lon- 
don on Sunday. He was born in Swansea, 
Wales, on July r1, 1811. He was educated at 
Brasenose College, Oxford, taking the degree 
of A. M. in 1833. 


vented him pursuing the legal profession when 


Ill health temporarily pre- 


called to the bar at Lincoln’s Inn two years 
later, and he interested himself in electricity. 
In 1839 he invented the powerful voltaic bat- 
tery which bears his name, and the gas battery. 
From 1840 to 1847 he was professor of expe- 
rimental philosophy at the London Institution, 
and as member of the council in the last named 
year he took part in the reform of the Royal 
society's constitution. Becoming a Q. C. in 
1853, Mr. Grove was for some years the leader. 
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of the South Wales and Chester circuits. He 
was during the same period a member of the 
metropolitan commission on sewers, and one of 
the royal commissioners on patent law and 
on Oxford University. In his address as 
president of the British association at Notting- 
ham, in 1866, his subject was the “ Continuity 
of Natural Phenomena as Evinced by the Pro- 
gress of Science,” his object being to show that 
the changes in the inorganic world, in the 
.succession of organized beings, and in the 
progress of human knowledge, result from 
gradual variations. He was knighted on Feb. 
21, 1872, shortly after his elevation to the bench 
as a justice of the Common Pleas. He held 
that office until November, 1875, when, through 
the operation of the Judicature act, he became 
a judge of the High Court of Justice. When 
he retired, in 1887, he was made a member of 
the Privy Council. Several important dis- 
coveries in electricity and optics were made by 
Sir William, and in a lecture delivered in 1842 
on the “‘ Progress of Physical Science Since 
the Opening of the London Institution,” he 
first advanced the theory of the mutual con- 
vertibility of the various natural forces — heat, 
electricity, etc., and of their all being modes 
of motion, or forms of persistent force. This 
theory was further developed in his essay “ On 
the Correlation of Physical Forces,” written 
the following year, which in 1874 reached a 
sixth edition. It has been translated into 
French and German, and reprinted in this 
country. He received the medal of the Royal 
Society in 1847 for his Bakerian lecture on 
“Voltaic Ignition, and on the Decomposition 
of Water into its Constituent Gases by Heat.” 
He was a Fellow of the Royal Society, and a 
member of the academies of Rome and Turin; 
Knight of the Order of the Rose, Brazil, etc. 


The growing practice of citing American re- 
ports in England is exciting much adverse criti- 
cism, upon which the Solicitor’s Journal re- 
marks : 

“The American Reports have this month at- 
tained the dignity of a place in a headnote of 


the Law Reports. The headnote to Kennedy 
v. Trafford (1896, 1 ch. 763), says: ‘ Van Horne 
v. Fondu (5 Johns. Ch. [N. Y.] 388), not fol- 


,owed.’ A decision of Chancellor Kent is cited 





as authority to the English Court of Appeal, 
and is not followed. Why not? Because, in 
spite of the great attainments, judgment and 
skill in the application of principles of Chan- 
cellor Kent, the English Court of Appeal did 
not know how far the law of the State of New 
York and the law of England were alike in 
these matters. And surely it is not their busi- 
ness to know. It is quite bad enough to cite 
foreign decisions arguendo and by way of anal- 
ogy, unless the foreign law is proved as a fact; 
the citation is even then fairly useless. But the 
citation of such foreign decisions as authorities 
in an English court should be repressed with 
severity as both dangerous and misleading. 
On this point we cannot do better than recall 
the strong remarks of Lord Halsbury and Cot- 
ton and Fry, L. JJ., In re Missouri Steamship 
Co. (42 Ch. Div. 321, 330). On counsel pro- 
ceeding to read the judgment of the Supreme 
Court of the United States inthe Montana case, 
Lord Halsbury, C., said: ‘We should treat with 
great respect the opinion of eminent American 
lawyers on points which arise befure us, but 
the practice, which seems to be increasing, of 
quoting American decisions as authorities, in 
the same way as if they were decisions in our 
own courts, is wrong. Among other things, it in- 
volves an inquiry, which often is not an easy 
one, whether the law of America on the subject 
on which the point arises is the same as our 
own.” Fry, L. J., said: ‘I also have been struck 
by the waste of time occasioned by the grow- 
ing practice of citing American authorities.’ 
And Cotton, L. J., added: ‘I have often pro- 
tested against the citation of American authori- 
ties.” If the practice gets thoroughly estab- 
lished we shall soon have counsel contending 
that a well-considered decision of an English 
judge was wrong because some out-of-the-way 
American case was not cited to him or that 
another case has been overruled by an Ameri- 
can court. We have such an abundance of 
case law on every subject in our own reports, 
that principle has very seldom an opportunity 
of coming to the front. When, however, that 
case does arise, for the law’s sake, do not let us 
allow English principle to be stifled by foreign 
competition.” 


The recent action of the clearing houses of 
the country in regard to the exclusion of paper 
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bearing restrictive indorsements has caused 
many to ask the question, what indorsements 
are restrictive? According to the definition of 
one author, “a restrictive indorsement means 
that the indorsee is deputed by the indorser to 
be his agent in collecting the bill or note, or 
else that the title is vested in the indorsee as a 
trustee or for the use or benefit of a third per- 
son. The rulings of the courts, as given by 
The Legal Adviser, are interesting to note, and 
are as follows : 


“For collection ’’ is a restrictive indorsement 
as “it does not transfer the ownership of the 
note or its proceeds.” (Sweeny v. Easter, 1 
Wall. 166, 173; Nat’l City Bank v. Westcott, 
118 N. Y. 468.) 


“For account”’ is also a restrictive indorse- 


ment. ‘*It does not purport to transfer the 
title of the paper, or the ownership of the 
money when received.” (White v. Nat'l Bank, 
102 U.S. 658, 661; Treuttll v. Barandon, 8 
Taunt. too.) 

“Pay to P. or order only” has been held to 
be restrictive in Power v. Finnie (4 Call. 411). 

“Credit my account” is restrictive. (Lee v. 
Chillicothe Branch Bank (1 Bond. 387). 

“For deposit’ or “for deposit to the credit 


of.” There is a conflict of authority in regard 


to these common forms of indorsement. In 
Freeman v. Exchange Bank (87 Ga. 45), the 
court held that the payee of a bill of exchange, 
by indorsing it (otherwise in blank) ‘‘ For de- 
posit to the credit of” himself retains owner- 
ship not only of the bill but of its proceeds 
until they are deposited, and, therefore, when 
the money is in the hands of a disinterested 
bank, through whose agency the collection is 
made, it is subject to garnishment as assets be- 
longing to such indorser. In Beal v. City of 
Somerville (50 Fed. Rep. 647), checks indorsed 
“for deposit ” by a city treasurer were deposited 
by him in a bank and were immediately credited 
to him on his pass-book, though not in pursu- 
ance to any agreement to that effect. He had 
been a depositor in that bank for some years, 
but had no agreement that his checks should 
be treated as cash or that he should draw 
against them before collection. ‘The bank be- 
came insolvent before the checks were collected 
and the proceeds passed into the hands of a 
receiver. The court held that no title passed 





to the bank except as bailee, and that the de- 
positor was entitled to the proceeds. 

Contrary to these decisions is that in National 
Commercial Bank v. Miller (77 Ala. 168), where 
it was held that when a customer has a deposit 
account with a bank in which he is accustomed 
to deposit checks payable to himself, which are 
entered on his pass-book, and to draw against 
such deposits, an indorsement of the words 
“for deposit’ on a check so deposited, “is, in 
the absence of a different understanding, pre- 
sumptive of more than a mere agency, or au- 
thority to collect’ —it is a request and direc- 
tion to deposit the sum to the credit of the 
customer, and gives the bank authority, not 
only to collect but to use the check in such 
manner as, in their judgment and discretion, 
having reference to the condition and necessi- 
ties of their business, may make it the most 
available to their protectign. Also in Ditch v. 
Western National Bank (29 Atl. Rep. 72), the 
court held (three justices dissenting) that when 
a person deposits a check payable to his order, 
indorsed “for deposit to the credit” of the 
payee, which is placed to his credit as cash, 
the title thereto is vested in the bank, though it 
has been its custom to charge dishonored checks 
to the depositor, instead of proceeding against 
the drawee. In the strong dissenting opinion 
in this case (29 Atl. Rep. 138), written by Fow- 
ler, J., and concurred in by Robinson and 
Roberts, J J., it was held that the indorsement 
did not pass title to the bank, but was restrict- 
ive, at least until the proceeds thereof had been 
collected. As it was the custom of the bank to 
charge such dishonored checks to its depositors, 
the mere fact that the amount of the check was 
credited on the depositor’s pass-book and on 
the books of the bank was immaterial. 


The Circuit Court of Appeals for the Second 
Circuit has recently decided, in Press Publish- 
ing Co. v. Monroe, 73 Fed. Rep. 196, that the 
passage of the copyright statutes has not abro- 
gated the common law right of an author to 


his unpublished manuscript. The facts of the 
case were as follows: The plaintiff wrote a 
poem, in pursuance of an agreement entered 
into by her with the managers of the World’s 
Columbian Exposition, and submitted it to 
them. They accepted it, and paid her the price 
agreed, and she gave them a receipt “in full _ 
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payment of ode composed by me,” which re- 
ceipt also provided that the exposition company 
should have the right to furnish copies to the 
press for publication, and to publish the poem 
in the official history of the dedication ; sub- 
ject to which the plaintiff reserved her copy- 
right therein. After this, and before the plain- 
tiff or the company published the poem in any 
way, the defendant obtained a copy of the 
poem, and published it in its newspapers, with- 
out the consent and against the will of the plain- 
tiff and the company. ‘This was held to be an 
infringement of the common law right of the 
plaintiff to control the publication of her poem, 
for which she could recover, and that this right 
was in no way affected or abrogated by the 
copyright laws; and that the defendant having 
knowingly and wantonly published the poem 
against the will of the plaintiff and the exposi- 
tion company, liable 
damages. 


was, for exemplary 

In ill. Cent. R. R. Co. v. State of Illinois, 
16 Sup. Ct. Rep. 1,096, the Supreme Court of 
the United States has recently reversed the de- 
cision of the Supreme Court of Illinois (33 N. 
E. Rep. 173), under the statute of that State 
(Rev, Stat. Ill. 1889, c. 114, § 88), providing 
that all regular passenger trains shall stop a 
sufficient length of time at the railroad stations 
and county seats to receive and let off pas- 
sengers with safety, which compelled a fast 
mail train, carrying interstate passengers and 
the United States mail from Chicago to places 
south of the Ohio river, over an interstate high- 
way established by authority of Congress, to 
turn aside from the direct interstate route, and 
run to the station in Cairo, three and a half 
miles away from that route, and back again, in 
order to receive and discharge passengers at 
that station, though the company had provided 
other and ample accommodation for interstate 
travel to and from that station; reversing it on 
the ground that the statute, so construed, was 
an unconstitutional obstruction of interstate 
commerce, and of the passage of the mails, and 
could not be considered as a valid police 
regulation. 


In Chillingworth v. Chambers [1896]. « Ch. 
685, the plaintiff and defendant, who were 
trustees of a will, invested trust funds, part of 
the trust estate, in securities authorized by the 





will. While thus a trustee, the plaintiff became 
also entitled to a share of the trust estate as a 
beneficiary. 
were made before and some after the plaintiff 


The investments, some of which 


became a beneficiary, turned out insufficient, 
and the plaintiff and defendant were declared 
jointly and severally liable to make good the 
loss. The whole of it was made good out of 
the plaintiff’s share of the trust estate, which 
share exceeded the loss; and he then applied 
for contribution from the defendant. But the 
Court of Appeal held, affirming the decision of 
North, J., that the plaintiff had no right of 
contribution such as ordinarily exists between 
co-trustees for losses to the trust estate due to 
a breach of trust for which both are equally to 
blame; for that rule does not apply wnen one 
of the trustees is also a beneficiary. In such a 
case, the rule is that the share of a cestut que 
trust who has assented to and profited by a 
breach of trust must bear the whole loss; and 
consequently a trustee benficiary who has joined 
in a breach of trust must indemnify his co- 
trustee to the extent of his share or interest in 
the trust estate, and not merely to the extent 
of the benefit he has received. 

The appellate division of the Supreme Court 
has rendered an interesting opinion as to the 
right of cabs and carriages to stand in the 
street in front of or near a hotel. The ques- 
tion arose on a motion for a mandamus to com- 
pel the Commissioner of Public Works to 
prohibit such use of the streets adjoining the 
Hotel Waldorf and the Holland House. The 
hackmen had been licensed to stand there, and 
also had the permission of the hotel proprie- 
tors. 

The court refused to grant a 
while admitting that streets are primarily for 
the use of the public for travel and transpor- 
tation; and that as a general rule, any obstruc- 
tion or encroachment which interferes with 
such use, is a public nuisance. Yet it holds 
that this rule is not to be enforced too strictly 
in the case of hacks occupying a street for the 
convenience of the guests of a hotel. 

“A certain use of the streets by carriages,” 
says Judge O'Brien, “either in front of private 
residences or in front of hotels, clubs, theatres, 
churches and similar buildings,is a legitimate 
use of the streets as such, and when they are 
occupied temporarily and reasonably by licensed 
cabmen or by private carriages, the practice 
does not amount to a nuisance.” 


mandamus, 
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Noteworthy Changes in Statute Law. 


THE ADDRESS OF 
MOORFIELD STORY, 
OF MASSACHUSETTS, 


President of the American Bar Association. 


Gentlemen of the American Bar Association : 

The high honor which you have done me in mak- 
ing me your President, like every other honor, brings 
From this universal law of com- 
pensation not even your presiding officer is exempt. 
When you adopted the Constitution, which makes 
it his duty in opening each annual meeting to state 


its own burden, 


‘*the most noteworthy changes in statute law on 
points of general interest made in the several States 
by Congress during the preceding year” you re- 
quired him to make a pilgrimage through statutory 
deserts, and if the fruits which he gathers and 
presents for your gratification at this annual festivity 
lack something of flavor and piquancy, I beg you to 
remember the soil from which they sprang, and to 
reflect if you find his subject dull that it is you who 
selected it. It is, perhaps, fitting that you who 
prescribed the task, should, as you listen, share the 
labor which attends its performance. 

In one respect, however, your president is unfet- 


tered. From his decision as to what is ‘* of general 


interest’ the Constitution provides no appeal, and 


Lenjoy, therefore, for the first and last time in my 
life, a position in which my determination of a con- 
stitutional question is for all purposes of the case, 
absolutely final. While you may realize how little 
of interest has been preserved, you certainly will 
never know all that has been rejected. I will, how- 
ever, so far depart from the excellent rule which 
bids us give our judgements but not the reasons for 
them, as to say that shall undertake to deal with 
the general tendencies of legislation as I have found 
them indicated on the statute books of the year 
rather than with the changes inthe laws of each 
State, which, however important to the lawyers who 
practice there, must be learned by them directly 
from their own statutes and as to which any state- 
ment that could be made within the limits of this 
address must necessarily be too general to be prac- 
tically useful. 

No one can read the statutes of a year passed by 
legislative bodies meeting thousands of miles 
apart, representing our oldest and our newest civil- 
ization, and elected by communities differing widely 
in their component citizens, in their interests, and 
in their traditions, without realizing the essential 
unity of this country. The same problems confront 
us all alike, and are dealt with in the same way by 
Louisiana and Massachusetts, by Maryland and Utah, 





and often with apparently greater wisdom by the 
newer States. 

Not less striking is the fact that everywhere our 
legislatures are occupied, not with fundamental 
questions of government, but with the refinements 
of civilization. The essential principles are settled ; 
the general scheme is complete. It is with details 
of organization, with perfecting the machinery of 
civic life that the American legislature is now oc- 
cupied. We meet at a time when the greatest 
anxiety is present to us all. After a long period of 
repose, we have suddenly been awakened to find 
that many of our fellow countrymen are absolutely 
discontented with the conditions which surround 
them, and are ready ignorantly to apply remedies 
which the experience of the world has condemned. 
We are in the midst of a struggle to preserve the 
established principles of our government and our 
national honor, and while we may be sure that the 
result of the contest cannot be doubtful, the exis- 
tence of the feeling which makes it possible is a 
serious danger to the State. But of all this discon- 
tent no trace is to be found on the statute books. 
The laws which have been enacted since this Associa- 
tion last met suggest only profound peace and gen- 
eral prosperity. It is true that ‘‘ What’s done we 
partly may compute, but know not what’s resisted. ” 
But certainly discontent, if it exists, has not been 
strong enough to affect the legislation of the country. 

Another thing which cannot fail to interest the 
student of political tendencies, is the rapid growth 
of the disposition to assert the general interest of 
the community at the expense of individual free- 
dom, or perhaps, to put it more accurately, of indi- 
vidual selfishness, The underlying principle of 
socialism, that everything which a man owns he 
holds for the State, is asserted more and more fre- 
quently. This is not the doctrine of eminent 
domain, which involves adequate compensation. I 
refer to the steady and gradual appropriation to 
public use of more and more that we have been 
wont to consider private property, accomplished 
sometimes by taxation, and sometimes by the exer- 
cise of that vague power known in our constitu- 
tional law as the police power. The statutes of 
every state contain laws that would have seemed 
unwarrantable invasions of private right not many 
years ago, and this tendency is quite as apparent 
across the Atlantic as in this country. The Irish 
land legislation of recent years is a conspicuous 
illustration and if enacted in the United States 
would seem revolutionary to our land owners. This 
legislation, the collateral inheritance tax, the gradu- 
ated income tax, the graduated tax on the estates 
of deceased persons when adopted, the character 
and number of uses for which money is now raised 
by taxation, involve concessions by the community | 
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to doctrines, and are supported by arguments which 
may lead in the near future to consequences that 
will astonish us. I wonder what the farmers of 
New England and the South would say to the law 
enacted this year by the legislature of Utah, which, 
to insure the destruction of noxious insects, requires 
every farmer to clear up and burn all the dried 
leaves and rubbish in his orchard or vineyard by 
April 15th in each year. This may seem to us an 
extreme exercise of the police power, but the legis- 
lative record of the year affords many other illus- 
trations of the general trend. The interdependence 
of men in every community is more and more recog- 
nized, and the law, if it does not inculcate the active 
benevolence of the Golden Rule, at least more and 
more frequently adopts the mandate of Confucius 
and bids no man to do to another what he would not 
have that other do to him. Just as surely shall we 
recognize the impossibility of letting each nation 
remain a law unto itself. Commercially, financially, 
and in every industrial and moral relation, loss or 
injury to one state is felt by every other, and the 
responsibility for preventable wrong must be borne 
by all, 
to say with Garrison ‘‘ My country is the world, my 
countrymen are all mankind.” 

With these introductory suggestions I proceed to 
discharge my constitutional duty, and for conveni- 
ence I will group laws as far as possible, according 
to the subjects of legislation, but I may say in ex- 
planation that the statutes of Iowa, Louisiana, and 
New York have not yet been printed in accessible 


Whether we will or no, we are all learning 


form, and I am indebted to the officers of this Asso- 
ciation for what I shall say on the legislation of 
these states. 

The Congress of the United States has passed the 
appropriation bills. 
up all its claims to public gratitude for legislative 


In this sentence are summed 


achievement, though perhaps I may mention an act 
which permits the appointment to positions in the 
military and naval service of former federal offi- 
cers who served in the confederate navy, not for 
its practical importance, but because it removes the 
last disability growing out of the civil war. 

In the ‘* Act making appropriations for the Post- 
oftice Department,” however, Congress has dealt a 
serious blow at the efficiency of the service, and for 
a time at least has prevented the execution of an 
admirable reform. Under the existing system each 
post-oftice is independent. The postmaster reports 
directly to the department in Washington and 
settles his accounts there. Such an organization 
multiplies work in every way, and, in the language 
of the postmaster-general, ‘‘It is, in some respects, 
as if each private soldier in a great and growing 
army, reported directly to the commanding general, 
received his orders from him, and had little other 
supervision except what was possible from army 





headquarters.” The postmaster-general proposed 
to reform the abuses growing out of this system by 
gradually consolidating groups of neighboring post- 
oilices, so as to make them stations of a central 
office, the postmaster in each becoming a clerk re- 
It is a 
plan which has long been in successful operation, 


sponsible to the postmaster at that office. 


and under it Cambridge, in Massachusetts, a city of 
more than seventy thousand people, has been for 
twenty years a station of the Boston post-office and 
in charge of aclerk. This change not only in- 
creased the efficiency of the department, but it 
afforded a means of extending the provisions of 
the civil service reform law to the postal service, 
and of taking from the control of the politicians 
the largest body of offices that are still distributed 
It was this result that aroused the Con- 
Senators refused to 


as spoils. 
gress of the United States. 
permit this patronage to pass from their control, 
and though the postmaster-general only asked Con- 
gress to make the appropriation for the salaries of 
postmasters available also for the payment of clerks, 
and although he offered, if this was granted, to do 
the work for five hundred thousand dollars less 
than the appropriation asked, Congress turned a 
deaf ear to his request, and at a time when expendi- 
ture exceeds revenue and every saving is important, 
not only kept for their own use the offices created 
for the benefit of the people, but charged the peo- 
ple half a million dollars for doing so, money which 
virtually istaken by them, since it is the price of 
letting them control the appointment of postmasters 
for their own political benefit. 

Congress not only refused the request of the post- 
master-general, but by an amendment of the appro- 
priation bill forbade any further consolidation of 
offices except within narrow limits, and ordered 
the re-establishment of separate offices in some 


cases where consolidation had taken place. The 


urgent demand of the citizens secured the exception 


of Cambridge from this amendment, and Towson, 
in Maryland, is also excepted for reasons which do 
not appear in the law. This pernicious amendment 
is the only change in existing law ‘‘of general in- 
terest ” made by the Congress of the United States 
at its last session. Let us hope that this is not the 
calm which precedes a legislative storm. 

I proceed now to consider the legislation of the 
several States, and first in order come those acts 
which would be found in any digest under the 
heading of 

ConsTITUTIONAL Law. 

The Legislature of Louisiana has made a new 
departure in submitting to the electors a proposi- 
tion for a constitutional convention, called to frame 
a new Constitution for the State, but without 
power to change the existing Constitution so as to 
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affect or impair the bonded indebtedness of the 
State, or of any municipal, parochial or levee cor- 
poration thereof; or to shorten or terminate before 
the year 1900, the tenure of any existing State, 
parochial or municipal office except by abolishing 
this office, or to make any change in the present 
rate of taxation, the present seat of government 
or the law relating to the levee system of the State. 

At first blush it seems as if the Legislature by 
this act expressed very frankly to its constituents a 
want of confidence in their ability to frame their 
own system of government. It is clear upon re- 
flection that the act gives the voters an opportunity 
to express their satisfaction with certain parts of 
their Constitution and to select representatives 
charged with the duty of changing only those pro- 
visions which have proved unsatisfactory. It may 
be doubted whether the first limitation the 
authority of the convention is necessary, since a 
State can no more impair the obligation of con- 
tracts by constitutional amendments than by statute, 
but it certainly must often be desirable to have the 
Constitution largely revised without opening for 


on 


fresh discussion questions which have long been 
settled to the entire satisfaction of the State. 

The Legislature of Ohio expresses its distrust of 
other representatives chosen by the people in a 
more unequivocal way, since in a resolution recom- 
mending a constitutional convention, it provides 
that it shall not sit more than ninety days, a limita- 
tion upon which much might be said and which 
may lead to singular consequences, 

In Virginia provision is made for a convention 
with unlimited powers; in other States single 
amendments are proposed which can more properly 
be alluded to under the subjects to which they 
relate. 

In Utah the right of eminent domain is pushed 
toa somewhat novel extent by an act which de- 
clares that the ‘‘ cultivation and irrigation of the 
soil, the production and reduction of ores are of 
vital necessity—are pursuits in which all are inter- 
ested and from which all derive a benefit; and the 
use and application of the unappropriated waters 
of the natural streams and water courses of the 
State to the generation of electrical force or energy 
to be employed in industrial pursuits are of great 
public benefit and utility; so irrigation of land, 
the mining, milling, molting and other reduction 
of ores and such use and application of such waters 
for the generation of electrical power to be applied 
as aforesaid, are hereby declared to be for the pub- 
lic use and the right of eminent domain may be 
exercised in behalf thereof.” 

This act provides that any person or corporation 
engaged in either business named, may acquire the 
lands of another and provides for the assessment of 
damages by commissioners appointed by the court 








without appeal toa jury. The statute is in some 
respects within the principle of the decisions which 
upheld the mill acts in New England and elsewhere, 
but if this also is sustained, the definition of public 
use will be susceptible of indefinite expansion. 


MuNICcIPAL GOVERNMENT. 


Questions connected with the government of our 
great cities have occupied, recently, a large share 
of public attention. We have begun to realize that 
the prosperity of the country depends in no small 
part upon good city government, and that we are 
far behind other nations in this matter. To some 
of us it has, perhaps, occurred that we may wisely 
postpone all thought of governing Hawaii or Cuba, 
or any territory for which we are not now respon- 
sible, until we are sure that we can govern New 
York, Chicago, New Orleans, and our other great 
aggregations of men. 

Those who have studied these questions have 
substantially agreed that the best government is 
likely to be secured by giving the chief executive 
of the city greater power, and making him clearly 
responsible for results, by vesting in him the right 
of appointment and removal, and taking from the 
city council all voice, either in the selection or con- 
firmation of city officers, by applying the principles 
of civil service reform wherever practicable, by 
having only one legislative body whose members 
shall not all be elected, by making municipal elec- 
tions less frequent, and by holding them at a time 
as far as possible removed from State and national 
elections. There seems to be no good reason why 
citizens of the same State should live under differ- 
ent systems of municipal government because they 
live in different towns, or why the Legislature of a 
State should not deal at once, and in the same way, 
with questions of the same kind arising in different 
localities. These questions have been discussed, 
for some years, all over the country, and we look 
with interest, therefore, for the steps which have 
been taken towards good municipal government by 
the Legislatures of the year. 

It may first be observed that, with a single ex- 
ception, no Legislature has risen to the conception 
of a uniform charter for different municipalities, or 
las apparently reached any definite conclusion in re- 
gard to the distribution of municipal power, or upon 
any of the questions;which have been suggested. 

South Carolina has passed a statute which pro- 
vides a uniform method of incorporating and gov- 
erning towns with between one thousand and five 
thousand inhabitants and has in like manner pro- 
vided for towns of smaller size. General statutes 
applying to all cities and towns authorize them also 
to build and operate water-works and plants for 
electric lighting, to refund existing indebtedness, 
and to increase or diminish their corporate limits. 
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In Massachusetts, on the other hand, each city or 
town is treated as a separate problem, and is given 
a charter such as suits the taste of its representa- 
tives for the time being. Whenever atown wishes to 
put in a system of water supply or to borrow money 
for that purpose a separate act is passed. Of four 
cities incorporated this year, two are given a city 
council consisting of two chambers, the other two 
have only one. In one case the single body is 
called the board of aldermen, and its members are 
elected for two years; in the other the single body 
is called the common council, and its members are 
elected for one. In one city the mayor can suspend 
any officer, but cannot remove him unless after pub- 
lic hearing the board electing or confirming such 
officer consents by a two-thirds vote. In another 
the mayor may remove any persons appointed by 
him, but his action may be reviewed by any judge 
of the Superior Court. In a third the mayor’s 
power of removal is absolute. In every other essen- 
tial respect the charters granted to different cities 
vary widely, and the same want of any consistent 
plan or well-settled principle appears as well in the 
legislation of Virginia and Georgia. 

We turn to Louisiana for the most conspicuous 
triumph of the year. New Orleans has freed itself 
from the curse of misrule which has so long checked 
its prosperity, and has secured from the Legislature 
of Louisiana an admirable charter, prepared by a 
committee of the Citizen's League, including among 
others the former president of this association, Hon. 
Thomas J. Semmes, and drawn on the approved 
lines of municipal reform. The power is concen- 
trated in the hands of the mayor, who has the right 
to appoint and remove all heads of departments, 
while all the other officers of the city are appointed 
after competitive examination, according to the 
principles of civil service reform. The classified 
service not only includes every officer except the 
mayor, the councilmen and the heads of depart- 
ments, but it extends to the laborers in the employ 
of the city. The whole system is placed under the 
charge of a civil service commission consisting of 
three members, no one of whom has held or been a 
candidate for any municipal office during four 
years before his appointment. They hold office for 
twelve years, one going out every four years, and 
the first appointments being made accordingly. 
The civil service features of the charter are largely 
drawn from the Illinois statute, with a few changes 
intended to make it more effective. 

The charter further provides that no franchise 
shall be granted unless the mayor and the executive 
officers of the city approve the ordinance of the 
common council and that all street railway fran- 
chises shall be sold to the person bidding the 
highest percentage of the gross income to be de- 





rived from the exercise of the franchise. The legis- 
lature has supplemented its action in this matter 
by an act creating a drainage commission and 
authorizing the borrowing of five million dollars for 
the purpose of providing an efficient system of 
drainage, and by another act creating a dock com- 
mission regulating wharfage, and making New Or- 
leans practically a free port. These are very prac- 
tical tirst fruits of good government and an earnest 
of more to come. 

The officers chosen at the last election are among 
the best men of New Orleans and the majority of 
the population is behind them. With such officers 
and such a charter New Orleans should enter on a 
new era and become a model for us all. We owe 
her much already, for her citizens by their triumph 
over long established and apparently deep-rooted 
abuses have given us fresh proof that there is no 
community in the country which really prefers bad 
government, no city which cannot be redeemed, if 
its citizens are willing to do their duty. It is worth 
while to observe that the triumphant citizens owed 
none of their strength to the control of the offices, 
for these were held by their opponents, nor was 
their zeal fed by the hope of offices to come, for 
their first step was to put all possible offices beyond 
their control and under the rules of the civil service. 

Under the head of municipal government per- 
haps attention should be called to the statute of 
New Jersey which requires every city or department 
that does not insure the public buildings under its 
control to provide an insurance fund of its own by 
annually setting aside from the appropriation for 
the department to which the buildings belong, one 
per cent of their value. 

Utah allows mayors to veto single items in an ap- 


propriation bill — a very useful power. 


CiviL SERVICE REFORM. 

Closely allied to reform in municipal government 
is the reform of the civil service, and I have already 
spoken of what Louisiana has done in legislating 
for New Orleans. 

In Maryland an earnest effort was made to sectire 
the passage of a law, but the legislature disap- 
pointed the expectations of reformers. It, however, 
has proposed an amendment to the State constitu- 
tion, which, if adopted, will place the merit system 
that 
event we may expect in Maryland the same gratify- 
ing results that we have witnessed in New York, 


beyond the reach of hostile legislation. In 


where during the last year the Constitution has 


roved too strong for the spoilsmen, and has de 
5 ’ 


feated very pertinacious and promising attempts to 
evade its prohibltion. If, however, the amendment 
is defeated we may reflect that with public senti- 
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ment against it, the law, if passed, would hardly 
have endured. Wherever the people have had an 
opportunity to speak, as in New York and Illinois, 
they have always favored the reform, and we may 
In 
that case the legislature, in evading its responsi- 
bility, will have done the cause of good govern- 


hope that Maryland will prove no exception. 


ment a greater service than it could by any statute. 
Certainly there is no State where reform is more 
imperatively demanded, where the battle has been 
better fought, and where victory if won will be 
more thoroughly deserved. 

In Utah the Legislature has passed a law applying 
to all cities of 12,000 inhabitants or more, which 
places the fire and police departments under civil 
service rules and requires that. the highest on the 
list determined by competitive examination shall 
always be appointed to office unless there is some 
good reason to the contrary. No fire or police com- 
missioner, and no officer of either department, is 
permitted to take any part in politics, and the law 
forbids any attempts to influence the vote of any 
officer, and the levy and payment of any contribu- 
tion for political purposes or in order to make a 
present to any officer of the department. 

In Massachusetts the mischievous law of last year 
which gave any vetern a right to public office irre- 
spective of fitness has been declared unconstitu- 
tional by the Supreme Court, but the Legislature has 
endeavored to test the disposition of the court and 
has passed a statute which permits the appointment 
of a veteran who has not passed the examination, 
and gives veterans who have passed under the rules 
an absolute preference. The natural gallantry of 
the Massachusetts Legislature or the rising influence 
of the new woman has led to the insertion of a pro- 
viso that the act shall give the veterans no prefer- 
ence over woman, 

Upon the whole the year with its enormous in- 
crease of the classified service by the orders of 
President Cleveland, the triumph of constitutional 
reform in New York and the acts to which allusion 
has been made has been marked by remarkable pro- 
Reaction here and there is to be expected, 
for reforms in this country or elsewhere do not 
move forward steadily, but progress toward their 


gress. 


goal with halting steps. 


ELECTIONS. 

The proper regulation of elections is a subject of 
the tirst importance in every free government, and 
it has not been neglected by the legislatures of the 
year. 

In Virginia an act has been passed regulating 
primary elections in a single county, which if suc- 
cessful there, will perhaps be extended. It author- 
izes any political party to hold a primary election 
and regulates the method in which it shall be held, 





and the votes printed, cast and counted, leaving 
the local county committee to make any rules con- 
sistent with the act, and punishing severely viola- 
tions of the act, fraudulent registration and bribery 
or attempt at bribery. 

The expense of this primary election is to be 
paid by the party, and the committee is authorized 
to raise the money either by voluntary subscription 
or by assessing it equitably against the candidates, 
it being expressly provided that no candidate fail- 
ing to pay his assessment shall have his name 
printed on the ballet. A somewhat similar act re- 
lating to another county contains no provision for 
assessing candidates. 

The Australian ballot law is amended in various 
particulars, the most important being a require- 
ment that with the names of the presidential elec- 
tors the names of the candidates for whom they 
are expected to vote shall be furnished to the sec- 
retary of the commonwealth. The names of the 
electors are to be grouped under the names of the 
candidates and the voter may indicate his choicc of 
electors by marking the names of the candidates. 
This provision wherever it exists will interfere with 
the plan proposed in some States by which those 
who in the present campaign are dissatisfied with 
the platform and candidates of their party may 
assert their principles and nominate electors to 
represent them, leaving these electors if chosen to 
execise their constitutional right of voting as they 
please in the electoral college. It adopts the pre- 
vailing practice at the expense of constitutional 
theory and prevents the voter from casting his bal- 
lot in favor of an unpledged elector. Whatever its 
intent, it makes bolting more difficult. 

New Jersey has supplemented her registration 
law by stringent provisions requiring registration 
by streets and houses in the larger cities. Among 
other provisions is one for the protection of candi- 
dates, which might well be extended for the benefit 
of other citizens. This makes it a misdemeanor to 
solicit from a candidate money or other property or 
to urge him to purchase any ticket to a ball or other 
entertainment, with a proviso that this shall not 
apply to a request for a contribution from an au- 
thorized representative of the party nominating him. 
The proviso is unfortunate, for the candidate is the 
one person who should not be allowed to contribute 
at all. 

Ohio has passed an excellent and very stringent 
law against corrupt practices which forbids any 
candidate for representative in congress, or any 
office created by the Constitution or laws of the State, 
‘to contribute or promise for campaign purposes, di- 
rectly or indirectly, more than $100 for any number 
of voters up to 5,000, $1.50 for each additional 100 
voters between 25,000 and 50,000, and nothing for 
any number of voters above the larger number. 
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This makes $650 the maximum contribution which 
any candidate can make. Returns of receipts and 
expenditures in great detail, with names, dates and 
amounts are required from every candidate for 
nomination or election, and from every committee 
or person receiving or expending money or con- 
tracting obligations for a committee. No officer 
elected can receive his commission or enter upon 
his duties till his return has been made. Any vio- 
lation of the statute, or any other act forbidden by 
law, committed by the candidate or his agent, or 
any political committee or party or their agent, 
with his connivance or that of his agents, makes 
his election void, and proceedings to vacate his 
office on these grounds may be brought at any time 
during the incumbent’s term. Such proceedings 
are in every way made easy and are given preced- 
ence in the courts. 

The act provides that no one shall be excused 
from testifying to any violation of its provisions, 
and to meet the objection that a witness cannot be 
compelled to criminate himself, it adopts substan- 
tially the language of the act passed by Congress 
February 11, 1893, and sustained by the Supreme 
Court in Brown vs. Walker. Though lawyers before 
this decision might well have divided, as did the 
court, on the question whether a witness could be 
compelled to testify under this act, it is extremely 
fortunate that the court decided as it did. Were 
the law otherwise, offenses like bribery, which are 
most dangerous to the public, must go unpunished. 
Perhaps we may regard the decision as merely one 
illustration of the tendency to assert the public 
interest at the expense of private right. 
populi suprema lex, 

Another statute amends the Australian act by 
providing that if the same candidate is named for 
an office by two nominating bodies, the name siall 
be printed once, and the candidate must choose on 
which list his name shall appear ; if he fails to do 
so, it is printed on the list first presented. 

Utah has passed a similar law, forbidding every 
kind of electoral corruption and punishing both the 
giver and taker of a bribe. It goes further than 
the Ohio statute by making it a penal offense pun- 
ishable by fine and imprisonment ‘*‘ to give. procure 
or offer any office, place or employment and to 
promise or procure or endeavor to procure” either, 
in order to influence any voter. We therefore find 
Utah making that a crime, without which we are 
told in our most highly civilized communities that 
political parties cannot exist and political campaigns 
cannot be fought. In this our youngest sister leads 
the way for us all. 

This act compels testimony by a provision like 
that of the Ohio statute, and expressly forbids any 
attempt by employers to intimidate or influence 


Salus 





their workmen, naming and prohibiting in terms all 
the devices with which we have become familiar, 
such, for example, as notice that in case a particu- 
lar candidate is elected, the factory will close, 
Utah has also passed an Australian ballot act which, 
however, pays its tribute to regularity in allowing 
the voter, by marking his party’s name, to vote for 
all the candidates. 

South Carolina has passed a careful registration 
law which enforces rather a higher educational test 
than usual, since it requires of the voter ability to 
read any section in the Constitution or ‘‘ to explain” 
it when read to him by the registering officers. This 
statute has not adopted the Australian law, but re- 
quires separate ballots and ballot boxes for different 
candidates, a system which insures a slow if nota 
full vote. 

After January 1, 1898, residence for a certain 
time in State, county and precinct, the 
read and write any section of the Constitution, or 
in the alternative proof that the applicant owns and 
has paid all taxes collectible during the year on 
property worth $300 is required. Whatever may 
be the intent and effect on certain voters of these 
provisions, it is difficult to say that they are not in 


ability to 


themselves reasonable. 

Maryland has passed a new law to regulate regis- 
tration and elections which contains elaborate 
provisions. 

Massachusetts has passed an act to prevent false 
registration in Boston, and another to regulate cau- 
cuses in that city, while a third amends the general 
caucus act so as to make it more effective. Another 
law provides for the use of a stamp by the voter in 
marking the ballot, and also for the gradual intro- 
duction of the McTammany voting machine, ‘* whose 
inventor may be advised in passing, never to slur 
the first syllable of his name if he wishes to avoid 
partisan misconception.” 

The legislature of Louisiana has passed a ballot 
act which applies the Australian system in its 
strictest and purest form to the city of New Orleans 
and in a somewhat modified form to the country 


parishes, a concession apparently to the principle of 
local option. This act in prohibiting any person 
from assisting another in the preparation of his bal- 
lot unless the voter is physically unable to do it 
himself, virtually imposes an educational qualifica- 
Incen- 


tion under guise of an election regulation. 
tives to education, however, cannot injure any com- 
munity. 

Louisana has also adopted a stringent registration 
law which will make fraudulent registration nearly 
impossible. Upon the whole, we may congratulate 
ourselves that the people of this country are deter- 
mined that their will shall not be defeated by any 
fraudulent device. 
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EDUCATION, 

It has been said that every community has as 
good a government as it deserves, and the success 
of popular government must in the long run depend 
on education. The barbarians that overthrew 
Babylon and Rome came from without. The 
dangers to our own civilization come from barba- 
rians within, and the ignorant and discontented 
classes which exist in every state. It is natural, 
therefore, to inquire next what our legislatures have 
done for education, and it is pleasant to find that it 
has not been neglected. 

Kentucky provides for a very careful examination 
of teaclers under a system which commits the 
preparation of the questions to the State board of 
education, and guards very carefully against any 
possible collusion between examiners and appli- 
cants. Among other required subjects ure physi- 
ology and hygiene, including “ the effects of alco- 
holic drinks and narcotics on the human system.” 
Owing to the persistent efforts of temperance re- 
formers instruction in the last subject is now re- 
quired in many States, including this year Missis- 
sippi and South Carolina, but many of the most 
highly educated physicians doubt the effect of the 
instruction given and the wisdom of the require- 
ment. 

The legislature of Kentucky has also passed an 
act requiring every parent, or person in charge of a 
child, between seven and fourteen years old, to 
send such child to school for at least eight consecu- 
tive weeks every year with certain exceptions, in- 
cluding among others the inability of the parent 
from poverty to clothe the child properly, a case for 
which, however, some public provision should be 
made, as in such cases education is peculiarly im- 
portant. 

A further concession to education is made by the 
act which forbids the managers of any turnpike 
road to charge any toll against the scholars on their 
way to school, an immunity which they share with 
ministers on duty, person going to and from church, 
and lastly with funeral processions. 

New Jersey has taken an important step by pro- 
viding a system through which teachers who con- 
sent can contribute one per cent. of their monthly 
salary to a fund, and on retirement after a certain 
period of service receive a pension out of the fund 
so created. A practical provision for the highest 
education is found in the act which permits the au- 
thorities of certain cities to purchase lands and 
erect buildings for a library, reading room, art gal- 
lery and museum. 


Ohio also creates a pension fund for teachers in 


certain cities by providing for a similar deduction 
from their salaries, and placing the fund thus 
created under the control of seven trustees, to wit, 





the superintendent of schools, three elected by the 
teachers, and three by the Board of Education. 
Another act adds to the qualification of common 
school teachers a knowledge of civil government, 
which requirement is found in statutes passed this 


year by Mississippi and South Carolina. We have 
begun to realize that a knowledge of civic duty 
may be taught and is not necessarily born in every 
American citizen. Another statute deals with the 
question of school books, and provides that they 
shall be selected and the prices at which they may 
be sold shall be fixed by a board, consisting of the 
Governor, Secretary of State, and Commissioner of 
Schools. The publisher must accept the price fixed 
or his books cannot be bought. Text books once 
adopted by a Board of Education cannot be changed 
for five years unless three-fourths of the board 
agree, and the law provides that these boards shall 
buy the books and sell them to the public at a lim- 
ited advance upon the cost, but with power in 
proper cases to make no charge. This is intended 
to secure good and cheap books for scholars and to 
guard against the evil of constant changes secured 
by the importunity of publishers. 

Utah deals with this subject most liberally. The 
University of Utah is made the highest branch of 
public education in the State, and its courses must 
be so arranged as to supplement and continue the 
instruction of the schools, and to afford a complete 
and thorough education in arts, science and litera- 
ture, and in such professional branches as may be 
included in the curriculum. Instruction in the pre- 
paratory, normal and university courses is made 
free to actual residents of Utah, except that an an- 
nual entrance fee of ten dollars to residents, and 
fifty dollars to non-residents may be required, and 
areasonable charge may be made for teaching in 
studies not pursued in the regular course. One 
hundred free scholarships are established in the 
Normal School. 

The rich are tempted to liberality by provisions 
that the donors of certain gifts to found professor- 
ships, lectureships or scholarships, may name them 
and appoint the first incumbent, while larger bene- 
factions entitle the donor to prescribe how incum- 
bent shall be named forever. The authority is re- 
served, however, to reject nominations and to 
remove any incumbent for cause, with a gallantry, 
perhaps to be expected from Utah, which has been 
especially favored by the gentler sex, the schools 
and university are open to women on equal terms 
with men, and female teachers of any grade receive 
for like service the same pay as men of the same 
grade. ; 

The State makes further provision to the cause of 
education by an act which provides for the estab- 
lishment of free public libraries in all the cities 
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and towns, and the levying of a tax for their sup- 
port. 

Mississippi creates a State Board of Examiners to 
prepare questions and superintend the examinations 
of all who seck appointment as teachers and super- 
intendents of schools. 

South Carolina provides a system of free schools 
under a State superintendent and aboard of educa- 
tion, empowered to prescribe rules for the govern- 
ment of the schools and the examination of teachers, 
to define courses of study and select text books, 
and also as in Ohio, todeal with publishers. ‘The 
Colored Normal [ndustrial Agricultural and Mech- 
anical College ” is founded for the higher education 
of colored youth. It receives all the property of 
Claflin College and an endowment of five thousand 
dollars a year for five years, to be spent on buildings, 
and to this are added as an aid in erecting them 
forty able-bodied convicts, who are to be trans- 
ported and maintained without expense to the col- 
lege and returned after the buildings are done. 

Massachusetts provides fifty free scholarships in 
the Institute of Technology at Boston, and as many 
in the Polytechnic Institution at Worcester, and 
Maryland gives free text books in all public schools 
at an expense of one hundred and fifty thousand 
dollars annually. Such is the legislative contribu- 
tion of the year to the cause of education. 


LABOR LEGISLATION. 

There are few legislators now who do not regard 
the interests of labor, and the statute books are full 
of legislation in its interests, real or supposed. 

New Jersey requires every corporation or estab- 
lishment engaged in manufacturing, mining, quarry- 
ing or lumbering to pay its employes at least once 
in two weeks, each payment to be of all wages due 
to within twelve days. All contracts for other pay- 
ments, except at shorter intervals, are declared void. 

Maryland makes a similar provision, restricted, 
however, to laborers employed by coal mining cor 
porations in Allegheny county, and Massachusetts 
compels persons engaged in manufacturing and em- 
ploying twenty-five persons to make weekly pay- 
ments and forbids any special contract to the con- 
trary. In Utah the wages of employes for one year 
are preferred in case of the employer’s insolvency. 

(To be concluded neat week.) 


+> ——— 


ATTORNEY AND CLIENT —- CONTRACTS.— Where the 
relation of lawyer and client exists, and the lawyer 
receives from his client security for his compensa- 
tion, the burden of proving the fairness of the 
transaction is upon the lawyer, and the security will 
be suffered to stand only for the amount shown to 
be justly due upon it. (Porter v. Bergen [N. J.], 
34 Atl. Rep. 1067.) 








THE JAMESON TRIAL. 

M\HE rarity of prosecutions under the Foreign 

Enlistment Act, 1870, as well as the interest 
attaching to the prosecution in the Jameson case, 
give special importance to the lucid statement of 
the construction of the act contained in the sum- 
ming up of the lord chief justice. 
parts of the act are section 2, which enacts that 
the act shall extend to all dominions of her majesty, 
including the adjacent territorial waters ; section 
3, which enacts that the act shall come into ope- 
ration in the United Kingdom immediately on the 
passing thereof, and shall be proclaimed in every 
British possession by the governor thereof as soon 
as may be after he receives notice of the act, and 
shall come into operation in that British possession 
on the day of such proclamation; section 11, which 
enacts that if any person within the limits of her 
majesty’s dominions, and without the license of her 
majesty, prepares or fits out any naval or military 
expedition to proceed against the dominion of any 
friendly State, the following consequences shall 


The material 


ensue— (1) Every person engaged in such prepara- 
tion or fitting out, or assisting therein or employed 
in any capacity in such expedition, shall be guilty 
of an offence against the act, and shall be liable to 
be punished as therein specified; and section 12, 
which enacts that any person who aids, abets, 
counsels, or procures the commission of any offence 
against the act shall be liable to be tried and pun- 
ished asa principal offender. 

Upon these enactments Lord Russell pointed out 
that the foundation for an offence under the statute 
is that a person has, without the licence of the 
queen, in a place in her dominions where the act is 
in operation, prepared or fitted out a military ex- 
pedition with the intention that it shall proceed 
against a friendly State. 
it is not 


To constitute the offence 
necessary that the expedition should 
The cardinal point is the intention, 
though, of course, the subsequent history of the 
expedition may be important as showing what was 
But when the 
foundation of the offence is thus laid, the persons 
implicated are not restricted to persons within the 
queen’s dominions. 


proceed, 


the intention in fitting it out. 


A person who aids and abets 
from a place outside the dominions, and a person 
who is employed in the expedition and joins it 


after it has left the queen’s dominions, are equally 
within the law, provided they are British subjects, 
and the lord chief justice illustrated the reason- 
ableness of this construction by well-chosen ex- 


amples. Moreover, an expedition is none the less a 
military expedition against the dominions of 4 
friendly State because it was not aimed at the over- 
throw of the government of that State, or because 
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its promoters were actuated by motives of philan- 
thropy or honor. It is sufficient if there is an in- 
tention by show or act of force tointerfere with the 
laws of the government of the friendly State, or to 
bring about reforms of those laws by show of force, 
or to join with others in or out of the dominions 
of the friendly State in overawing or coercing that 
government. In any of these cases the expedition 
would be a military expedition against a friendly 
State within the meaning of the act. 

The foregoing directions to the jury, on the con- 
struction of the act, showed clearly what was the 
nature of the offences which, if proved against the 
defendants, would bring them within its provisions. 
There must be the fitting out of a military expedi- 
tion intended to proceed against a friendly State, 
not necessarily for the purpose of overthrowing the 
government, but of interfering with it in any of the 
ways just specified; and this fitting out must take 
place without the license of the Queen, at some 
place within her dominions where the act is in opera- 
tion. When this has occurred the persons amen- 
able are all British subjects, who have assisted or 
who serve in the expedition, whether they act 
within or without the dominions of the Queen. But, 
having regard to the places where the expedition in 
question was fitted out, it was further necessary to 
determine whether they were within the dominions 
of the Queen and whether the act was in operation 
in them. One branch of the expedition was fitted 
out at Mafeking, and the other at Pitsani Pitlogo, 
both in Bechuanaland. The portion of Bechuana- 
land, in which the former place is situated, has 
been formally annexed as British territory, and 
there was no doubt that Mafeking is within the 
Queen's dominions. But in respect of the statute 
being in operation there, the lord chief justice gave 
the important ruling, that a specific proclamation 
of the statute under section 3 was not necessary. 
The statute shortly after it was passed, was duly 
proclaimed for the Cape Colony, and since Mafeking 
was in subsequently acquired territory, the statute 


was effectually brought into operation by the pro- 
clamation of October, 1885, by which the laws in 
force in the Cape Colony were made applicable to 
British Bechuanaland. 


With respect to Pitsani 
question whether the protectorate exercised by the 
Crown over that part of Bechuanaland was such as 


Pitlogo there was a 


to bring it within the Queen’s dominions, but on 
this the court took the same broad view as charac- 
terized the other directions to the jury. There has 
been no cession of this territory to the British 
Crown, but if the Crown has exercised sovereign 
authority in the district, then for the purpose of 
the act it must be taken to be within its dominions. 
To assume substantial sovereignty to the exclu- 








sion of the native chief, and then to refuse to listen 
to the complaints of a neighboring friendly State, 
on the ground that Pitsani Pitlogo was not within 
British dominions, would, in the view of the lord 
chief justice, be absurd, Accordingly, on this part 
of the case he left to the jury the question whether 
the crown had fact exercised dominion and 
sovereignty in the district in which Pitsani Pitlogo 
is situated. If this was answered, as it was bound 
to be on the summing up, in the affirmative, then 
it was held that the Foreign Enlistment Act was 
brought into force in the same manner as in British 
Bechuanaland by a general proclamation of the ex- 
isting law of the Cape Colony. 

When the above points had been brought out in 
the summing up there was really very little left for 
the jury to do. Upon the facts of the case there 
was practically no dispute, and with this broad 
effect given to the act the jury could only answer 
in the affirmative the questions which were left to 
them, and in the end return a verdict of guilty. 
That in this result there was a momentary hesi- 
tation was certainly not due to any doubt as to 
the legal effect of the conduct proved against 
the defendants. Lord Russell’s exposition of the 
law, proceeding upon a perfectly reasonable inter- 
pretation of the statute, barred all the loopholes by 
which the defendants could have escaped, and the 
court, all through the trial, showed in the most un- 
mistakable way that in a matter of such vital im- 
portance it was not to be fettered by antique tech- 
nicalities or narrow views.— Solicitor’s Journal. 


in 


—_— + 


Hotes of Amevican Aecisions. 


- BILLS AND NOTES — CERTIFICATION BY BANK.— 
The certification by a bank of a note made payable 
at such bank, where the maker keeps an account, is 
an absolute promise by the bank to pay such note, 
not as the debt of another, but as its own obliga- 
tioa, entitling the holder to suspend any remedy 
against the maker and relax steps to charge an in- 
dorser, and cannot be rescinded by the bank because 
made under a misapprehension of fact as to the 
sufficiency of the makers account to meet the note. 
(Riverside Bank v. First Nat. Bank of Shenandoah 
[U.S. C. C. of App.], 74 Fed. Rep. 276.) 
CoNTRACTS — PREMIUM FOR ARCHITECT'S DE- 
sians.— Pursuant to authority given by an act of 
the legislature, a board of commissioners advertised 
for plans for a building to be erected in behalf of 
the city of New York. The advertisement stated 
that the plans offered would be submitted to a com- 
mittee of architects, who would select the best six 
plans; that the designor of the one adjudged by 
the board of commissioners to be first best would 
be appointed architect of the building, and the de- 
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signers of the other five would each receive 2 pre- 
mium of $2,000. Plaintiff, among many others, 
submitted plans. The committee of architects made 
its reports, but, before the board of commissioners 
had made a decision, the act authorizing the erec- 
tion of the building was repealed. Plaintiff then 
sued the city for his services in preparing the plans. 
No evidence was offered to show that plaintiff's 
plans were among the best six selected by the com- 
mittee: Held, that plaintiff had no cause of action. 
(Audsley v. Mayor, etc., of City of New York [U. 
8. C. C. of App.], 74 Fed. Rep. 274.) 

DEED TO HUSBAND AND WIFE—CONSTRUCTION. — 
Where lands are granted to a husband and wife, 
and it appears from the words of the grant that the 
intent was to create a tenancy in common, they 
will take and hold the lands granted as tenants in 
common, and not as tenants of the entirety. 
(Fulper v. Fulper [N. J.|, 34 Atl. Rep. 1063.) 

EASEMENT—CONSTRUCTION OF GRANT.—A grant 
of a passageway over grantor’s land, so far as it is 
ambiguous 
with reference to the circumstances surrounding 
the grant, and the nature, condition, and the use of 
the subject-matter at the time the deed was exe- 
cuted should be regarded; but, under the guise of 
construction, no new and different contract in lieu 
(Mineral 


and uncertain, should be construed 


of that made by the parties can be created. 
Springs Manuf’g Co. v. McCarthy [Conn.], 34 Atl. 
Rep. 1043.) 


HvusBAND AND WIFE — MORTGAGE WIFE’S 
REALTY.—A joint mortgage by husband and wife 
of land not held to her separate use is valid, 
although given to secure a note of the wife which 


(Cockrill v. 


OF 


is void because of her coverture. 
Hutchinson [Mo.], 36 8. W. Rep. 375.) 

IRRIGATION.—PRIORITY OF RIGHT BETWEEN DITCH 
owneErs.—In an action by an irrigation company 
based on a decree establishing its appropriation of 
water, to determine the priority of appropriation 
between its ditch and that of another company sit- 
uated in another irrigation district, but appropria- 
ting water from atributary of the same stream, it is 
unnecessary to set out the names of the users of 
water from plaintiff's ditch, or other facts relating 
to their individual appropriation. (Farmers’ Inde- 
pendent Ditch Co. v. Agricultural Ditch Co., [Colo.], 
45 Pac. Rep. 444.) 

LANDLORD AND TENANT — DEFECTIVE PREMISES.— 
In an action by a tenant against his landlord for in- 
juries received by the tenant in jumping from the 
building while it was on fire, and alleged to be due 
to defendant’s failure to provide fire escapes, a 
charge that at common law a landlord was required 
to disclose to the tenant any hidden defects in the 
construction of the building which rendered it un- 





safe, regardless of the landlord’s knowledge of such 
defects, or diligence in searching therefor, was 
erroneous; the common law rule being that there is 
no implied warranty on the part of a landlord that 
the leased premises are fit for occupation, or fit for 
the use for which they are let. (Schmalzreid vy, 
White, [Tenn.], 36 8S, W. Rep. 393.) 


MASTER AND SERVANT — ASSUMPTION OF RISKS.— 
The lineman of the defendant company, in the dis- 
charge of his duty, was ordered to take down a guy 
wire from an electric pole and guy tree. The pole 
had not been securely planted. It fell on the line- 
man, inflicting injuries of which he died. The 
vice of construction was latent and concealed. The 
officers of a preceding board of management had 
been notified of the defect. The company is not 
relieved under the plea of want of notice, although 
the present general manager had not been notified, 
but the preceding manager or superintendent. 
(Bland v. Shreveport Belt Ry. Co. [La.|, 20 South, 
Rep. 284.) 


PRINCIPAL AND AGENT — REAL ESTATE BROKERS 
— autTHority.— Authority to sign an agreement for 
the sale of lands, binding on the principal under 
the statute of frauds, may be conferred upon an 
agent by parol. Such authority may be established 
by proof that it was expressly conferred, or by 
proof of circumstances from which it may be rea- 
sonably inferred. (O’Reilly v. Keim [N. J.], 34 
Atl. Rep. 1073.) 


RAILROAD COMPANIES — LEASE — NEGLIGENCE. — 
While a railroad company cannot, by leasing its 
line without authority of law, relieve itself of any 
liability flowing from the manner of its operation, 
nor, by leasing its line under authority of law, re- 
lieve itself of the responsibilities imposed upon it 
by the law of its incorporation, or of liability in 
the discharge of the positive duties which it owes 
to the public, yet a railroad company which has 
leased its line, under due legislative authority, is 
not liable for the negligent management of the road 
over which it has no control. (Hayes v. Northern 
Pac. R. Co. [U. 8. C. C. of App.], 74 Fed. Rep. 279. 


RAILROAD COMPANIES — RIGHT OF WAY — CROSS- 
1nGs.—One whose land was intersected by the pro- 
posed line of a railway company conveyed to the 
company the right of way, the deed requiring the 
company to construct a suitable road crossing. Sub- 
sequently, the company filed its location, on which 
the crossing was represented by a dotted line inter- 
secting the right of way, stating that the land taken 
was most of the way a certain width, but not show- 
ing an intention to abrogate the crossing. 

Heid, that the location did not extinguish the 
landowner’s right to a crossing. (Hamlin v. N. Y. 
N. H. & H. R. Co., [Mass.] 44 N. E. Rep. 444. 








THE ALBANY LAW JOURNAL. 





_The Albany Law Journal. 


ALBANY, SEPTEMBER 





. 1896. 


bueand Popics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Tae ALBANY Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JournNAL ComPany.] 


|‘ Gaar, Scott & Co. v. Hughes (35 S. W. Rep. 

1092), decided by the Court of Chancery 
Appeals of Tennessee, it appeared that a firm 
of attorneys received for collection a note from 
a non-resident client, and placed it in the hands 
of a constable, who received payment of it, and 
placed the money to his official credit in a local 
bank, whose solvency had never been ques- 
tioned. He drew his check payable to the 
attorneys, as was his custom, but did not see 
them that day. ‘Three days later he met one 
of them and tendered the check, but before 
that day the firm had been retained to prepare 
an assignment for the bank. When they 
accepted a retainer from the bank, their only 
knowledge of its insolvency was given them 
professionally, and they did not know that the 
constable had collected the note. The check 
was not accepted, the attorney saying that he 
had to attend to the matter. The 
check could not have been collected and no 
absolute refusal was made of it, for fear of de- 


no time 


feating the purposes of the assignment. ‘The 
bank closed its doors the next day, but not be- 
fore the deposit had been transferred to the 
credit of the payee of the note at the direction 
It was held that the attor- 
neys were not liable for the amount of the note. 


of the attorneys. 


The court says in part: 
The single question for decision is: Were 
defendants, as attorneys, guilty of such negli- 


gence or misconduct as makes them liable for | 


whatever loss was sustained in connection with 
the McKennon note placed in their hands for 
collection? Attorneys must exercise reason- 
able care and diligence and reasonable skill 
and knowledge in the execution of business in- 
trusted to their professional management, and 
they are liable to an action if guilty of default 
in either respect, whereby their clients are in- 
jured. ‘Tersely expressed, reasonable diligence 
and skill constitute the measure of an attor- 
ney’s engagement with his client. 


Vor. 54 — No. 11. 


The rule as 





thus formulated has rey the courts in their 
decisions from the earliest cases to the present 
day. A full discussion of the subject will be 
seen in the following cases: Pennington’s Exrs. 
v. Vell, 11 Ark. 212, and authorities cited; 
Scott, 3 How. (Miss.), 314; 34 Am. 
Dec. 86, and full note. A suit of this character 
must, in the nature of things, if well founded, 
to some extent affect the professional stand- 
ing of the attorney sued; and, therefore, he is 
entitled, as held in the case of Pennington’s 
Exrs. v. Yell, supra, and authorities there cited, 
to the benefit of that rule of universal applica- 
tion, extending to all the relations of society, 


Fitch v. 


that every one shall be presumed to have dis- 
charged his legal and moral obligation until the 
contrary shall be made to appear. What, 

our opinion, actually amounts to that degree of 
crassitude for which the law holds an attorney 
liable, must depend in each case upon its own 
Authori- 
His relation to his clients is, in a 


particular facts and circumstances. 
ties supra. 
general sense, that of agency; but the nature 
and functions of his agency are peculiar in 
some degree, inasmuch as they involve consid- 
erations of public policy. And hence, itis said, 
his duties cannot be performed in a manner to 
subserve the true interest of 
limited to that strict 


his client if 
line of routine conduct 
chalked out in the law as the pathway for ordi- 
nary agents; and it is, therefore, inevitable that 
in the discharge of these duties, he must be in- 
An 
Such discretionary 
powers are necessary for the plaintiff's interest. 
Without the exercise of them, many times, and 
under many circumstances property sufficient 


trusted with a liberal share of discretion. 
eminent judge has said: ** 


to pay the debt would not sell for enough to 
pay the costs.” And says he: ‘* Although ex- 
tensive authority has been exercised by the 
attorneys, we have had but few cases of com- 
and the courts have seldom ben called 
on to state the limits of their authority or of 
their responsibility to their clients.” And he 
states the principle that.in the exercise of these 


plaint, 


discretionary powers, an attorney is not liable 
when he has acted honestly, and in a way he 
thought was for the interest of his client. 
(Lynch v. Com., 16 Serg. & R. 368.) Under 
these well settled rules it has been held, making 
special applications of them, that an attorney 
should disclose to his client every adverse re- 
tainer, or even every prior retainer, which may 
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affect the discretion of the latter. So, what- 
ever it is important for the client to know, it is 
the duty of the attorney to communicate to 
him if he can. It is also incumbent upon him 
to notify his client immediately of money col- 
lected and await instructions, and upon demand 
pay it over. ‘These are all well understood 
duties, and if loss or damage accrue to the 
client in consequence of their omission, the 
attorney must make it good. (Weeks Attys, 
$ 260, ef seg.: 1 Am. & Eng. Enc. Law, p. 958, 
and authorities cited.) 


As has appeared in these columns before, the 


Constitution of Illinois provides that the judges 
of the xis prius courts shall annually report 
to the Supreme Court such defects and omis- 
sions in the laws as may have come under their 
observation. In conformity with this part of 
the Constitution, Judge John Gibbons of the 
Cireuit Court, Cook county, has addressed a 
letter to the judges of the highest court of the 
State which is full of pertinent and very prac- 
tical suggestions. He said, in part: 

**T would not at present urge the abolition 
of the grand jury system, but would suggest 
that section 394 of the Criminal Code, which 
provides that all offenses cognizable in the Cir- 
cuit Courts and the Criminal Court of Cook 
county, shall be prosecuted by indictment, 
should be amended so as to apply to cases 
where the penalty is or may be imprisonment 
in the penitentiary. 

“T should also suggest the establishment of 
a Court of Criminal Correction for large cities, 
to be presided over by a police magistrate (I 
employ the term ‘ police magistrate’ because 
it is used in the Constitution). 
all offenses of a lower grade than penitentiary 


In this court 


offenses should be summarily tried npon infor- 
mation filed by the State’s attorney, before a 
jury of six, and in case the prisoner should 
demand it, a jury of twelve. 
for a jury of twelve men becomes necessary in 


The provision 


order to keep within the constitutional pro- 
vision, which says: ‘ The right of trial by: jury, 
as heretofore enjoyed, shall remain inviolate; 
but the trial of civil causes before justices of 
the peace by a jury of less than twelve men, 
may be authorized by law.’ 

“ Experience, while holding my allotted terms 
of the Criminal Court, has convinced me that 





more than one-half the time of the court and 
jury was occupied in the trial of misdemeanors, 
To economize county expenses is not the only 
reason why I make these suggestions, for there 
is another reason equally as potent, and that is, 
witnesses should not be dragged from their 
business day after day, first to appear before 
the examining magistrate, second to appear 
before a grand jury, and third, before a trial 
court, where delay after delay may exhaust 
their patience and seriously interfere with their 
business. By adopting this measure there 
could be but one trial which would immediately 
follow the arrest. 

*“'The age at which a girl may consent to her 
own ruin, should be raised to eighteen years, 
instead of fourteen, as it is now. 

“This is the Mecca of all the mismated por- 
tions of the human family to seek solace in free 
love. If a man becomes dissatisfied with his 
wife for any cause, or a wife prefers another to 
her husband, here he or she applies for divorce 
without much danger of its being refused. 
The testimony of the party complaining, with 
slight corroborating evidence, is sufficient. | 
am not an alarmist, but I do say our present 
system of divorce law must necessarily result 
in the debasement of public morals. The law 
of marriage and divorce as it prevails here, is 
nothing less than legalized concubinage. | 
should amend the law so as to permit absolute 
divorce only for infidelity or impotency. 

* The force and effect with which the deci- 
sions of the Appellate Courts of this State have 
recently been endowed excites much anxiety, 
They are made the final arbiters 
of 


if not alarm. 
on questions of fact. When one these 
court determines or finds the facts different 
from what they were found to be by the jury, 
the court may remand the case, or, as is done 
in some instances, it may find the facts and 
remand the case leaving nothing for the wisi 
prius court to try. Then there are cases which 
the Appellate Court reverses and remands for 
error of law in which a new trial is had simply 
to enable the defeated party to procure the 
opinion of the Supreme Court on the question 
of law passed upon adversely to him by the 
Appellate Court. It often occurs that at the 
first trial the holding of the trial judge on the 
law was correct, but when the case comes be- 


fore him again he must perforce ignore what 
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he has held to be the law and adopt the rule 
announced by the Appellate Court. 

“IT should change the existing law so that in 
all*cases where the Appellate Court reverses 
the judgment of the trial court, on what it con- 
ceives to be errors of law, and where the find- 
ings of fact by the jury are permitted to stand, 
an appeal should be taken to the Supreme 
Court instead of going through the form of 
remanding the case for a new trial in the court 
below. 

“Such a course of procedure would very ma- 
terially economize the time of courts and liti- 
gants, and thus reduce the costs and expenses 
and better subserve the ends of justice ; for, if 
the Supreme should hold that the law as laid 
down by the trial court was correct, there 
would be no occasion for a new trial, and in 
the event of its holding otherwise, the law of 
the case having been established by the court 
of last resort, there would be but little likeli- 
hood of an appeal from the judgment rendered 
at the second trial. 

“ Litigation is too expensive and the vexatious 
delays and perplexing uncertainties incident 
thereto are breeding popular discontent. ‘The 
courts of the present day are not responsible 
for the fact that their predecessors magnified 
technicalities into the dignity of principles, and 
often substance to 


thus too subordinated 


shadow. Instead of now departing from estab- 
lished precedents we ought to be able to suggest 
to the legislature a method by which to correct 
the more patent and perplexing of technical 
forms which have survived their usefulness. 

“This can only be accomplished by abolishing 
our present system of pleadings. Why should 
a litigant be required to do more than to ask 
for the relief he seeks in the fewest words and 
simplest terms? In the ordinary civil action it 
ought to be sufficient to state it in substance as 
follows : ‘John Doe complains of Richard Roe 
and says that on May 1, 1896, he sold and de- 
livered to Richard Roe fifty barrels of flour at 
five dollars a barrel, for which he agreed to 
pay in thirty days thereafter, but he has failed 
to do so.’ If Richard Roe has a defense he 
should be compelled to set it out in detail and 
swear to it, so that the court may pass upon its 
sufficiency. 

“T am opposed to adopting a code system of 





any State, for the obvious reason that the 
courts of the respective States have engrafted 
upon that system certain technical refinements 
which render it as intricate and perplexing as 
the law which it was intended to simplify and 
It is a rule of construction that 
when we adopt the statute .of another State, 
we also adopt the construction placed upon 
We 
ought, therefore, to formulate and adopt a sys- 


supersede. 


that statute by the courts of that State. 


tem suitabie to the wants and necessities of our 
own State.” 


As lawyers naturally have a large part in 


each campaign and are generally heard on the 
stump, we think it is most appropriate to pub- 
lish an article which appeared in the Forum, on 
Conditions Commercial and 
Financial Supremacy, by Paul Leroy-Beauliet. 


for American 
The author is a distingnished French political 
economist, was born at Samur, France, Decem- 
ber 9, 1843. He became professor of political 
economy at the Ecole Libre des Sciences Poli- 
tiques at Paris in 1872. In the same year he 
founded and stili edits “7 Aconomiste Francats,” 
which is recognized as the leading financial 
journal of France. It would not seem neces- 
sary to in any way apologize for publishing an 
article not strictly legal on such an important 
subject at this time. 


In State v. Mace, decided by the Supreme 


Court of North Carolina in May, 1896, (24 S. 


E. R. 798), it was held that the declaration of 
a person, made as he fell at defendants’ feet 
“Oh Lord! They have 
was not incompe- 


when shot by them : 
murdered me for nothing, 
tent as a dying declaration, because deceased, 
did not call the names of his slayers, or because 
involving an expression of opinion. 

The court said in part: ‘The defendants, 
Jeff Mace, Newton Mace and John Flasher, 
brothers, all armed with deadly weapons, on a 
roadside, at night, returning from a dance, 
provoked a difficulty with Zebb Whitt, the 
deceased, and Jeff Mace. the other defendants 
aiding and abetting, shot with a pistol, and in- 
stantly killed, the deceased. ‘Two witnesses, 
who were present and saw the whole affair 
testified that, when the deceased was falling, 
he cried out, “ Oh Lord! They have murdered 
me for nothing in the world,” and another, 
“Oh, Lord they have killed me.” The de- 
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fendant objected to this testimony. ‘The 
grounds of objection were not stated, and it is 
difficult to conjecture what they were. ‘Ihe 
defendants and the deceased were “in a huddle” 
as the witness said, and the man fell almost at 
their feet. If the objection was that the dying 
man did not call the names of his slayers, the 
answer is that his accusation was made _ to 
their facés ; that the defendants only were just 
at the spot of the killing, and the exclamation 
could have been made only of them. But the 
evidence was competent as a dying declaration. 
In State v. Baldwin (79 lowa, 721, 45 N. W. 
297), the court said; ‘‘It has been held that 
where a person dying from a gunshot declares 
that ‘A shot me. A. killed A. is my 
murderer,’ would be admissable as a statement 
of a fact, because of the circumstances. To 
say, under such circumstances, ‘A. is my mur- 
derer,’ would not be an expression of opinion 
with respect to the degree of the homicide, but 
a statement of a fact that A. had inflicted the 
mortal wound.”’ 


me. 


——_e_“__ 


CONDITIONS FOR AMERICAN COMMER- 
CIAL AND FINANCIAL SUPREMACY. 


(Copyright by The Forum Publishing Co. | 

HERE is much surprise in France and through- 
out the continent of Europe that a nation so 
great, so rapidly growing, so richly endowed in 
character and in material resources as is the Ameri- 
can people, should allow its development to be 
trammeled by frequent and severe crises, and that 
it should either be unable to discern their causes or 
lack decision to remove them from its path. The 
European accustomed to the study of financial 
phenomena is struck by two facts peculiar, at present, 
to the United States: on the one hand, the issue of 
an enormous volume of paper money,—redeemable 
in specie, it is true, by the public treasury; on the 
other hand, the hesitation shown by the American 
people in according legal monetary preéminence to 
gold, and the dreams of bimetallism, national or in- 
ternational, in which they indulge. On these two 
points—paper moncy issued by the State, and the 
question of silver and bimetallism,—I am about to 
submit some observations which the 
situation suggests to a sympathetic European ob- 


American 


Server. 


[On account of limited space, we omit the part of M. Leroy-Bean- 
lieu’s paper which treats of paper money issued by the State. ] 


II. Brmera.uism. 
The hesitation shown by so rich a country as the 
United States so adopt the single gold standard and 
reduce silver to the rank of subordinate or subsidiary 





coin is most surprising to Europeans. It is true 
that the Americans are among the largest producers 
of silver. In 1892, according to the report of the 
director of the mint for 1893 (p. 55), they produeed 
58,000,000 ounces of this metal, of a ‘coining 
> of $74,995,442, and a market value which 
to-day is less by one-half than the coining value. 
Compared with other industries, the silver-mining 
industry of the United States, according to these 
official figures, is but a trifling affair. Thirty-seven 
and a half millions of dollars, market value, and 
double that at coining value,—what are these sums 
compared to the immense products of every sort of 
the United States? 
the total product if we take the market value; less 


value’ 


Less than one-half per cent of 


than one per cent even if we take the coinage value. 
And to give an artificial value to such an insignitfi- 
cant portion of its immense product, the United 
States would compromise all the rest! That appears 
manifestly unreasonable. 

It is to be noted, moreover, that should the entire 
civilized world adopt the single gold standard, the 
production of silver would not be suppressed nor 
its price reduced much below what it is to-day. 
When it shall be abandoned to its natural destiny, 
and there shall be no more talk of international 
monetary conferences, or of legal measures to ‘‘re- 
habilitate ” it, it is probable that silver will settle 
down to a price that will still make its production 
remunerative. 
pence per ounce instead of the sixty-one perce, 
‘‘coining value.” If all 


To-day silver is worth about thirty 
which is its fictitious 
civilized nations should adopt the single gold 
standard, and reduce silver to the position of sub- 
sidiary money, its price would probably fix itself 
between twenty-five pence and twenty-eight pence 
per ounce, and this level once reached, it would be 
nearly stable. The development of the uses of 
silver in the arts, its use as money in the extreme 
Orient and in parts of Africa, will suffice to main- 
tain an important outlet for it. 

Thus the interest of the United States as a pro- 
ducer of silver is wholly secondary in comparison 
with the immense advantage the country would 
have in the possession of a solid metallic currency 
resting on the metal adopted by the chief civilized 
countries, and which, by its great value and small 
volume, is alone suited to the uses of a rich people. 

Placed between Europe and Asia, the United 
States can aspire to take from England, in the 
course of the next century, the commercial and 
financial supremacy heretofore enjoyed by that 
country. For this triumph it will not suftice to 
possess in abundance coal, iron, cotton, intelligent 
workmen, and bold and enterprising employers; it 
will require equally, perhaps indispensably, a mone- 
tary system that is definite, rational, and unchange- 
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able. It is beyond dispute that the uninterrupted 
regimé of the single gold standard in England since 
the beginning of the century; the certainty that 
gold can always be procured in London; the security 
and precision resulting for every bill of exchange 
on London and for all British engagements,—all 
these conditions flowing from the monetary system 
of Great Britain have contributed in a marked de- 
gree to assure to that country its financial hegemony. 
At the present moment throughout Europe, and 
even in France, prudent people try to have a part 
of their fortune in pounds sterling, because it is 
known that pounds sterling are the only true money, 
that is to say, money that is not exposed to change 
by new legal arrangements. It is not known exactly 
what the dollar will be, or the mark, or even the 
franc. The whims of legislators may change them 
in the future, as they have changed them in the 
past. On the contrary, there is a rooted confidence 
among men engaged in finance the world over, that 
the pound sterling will always be a piece of gold of 
seven grammes and $88 milligrammes, 916.66 fine, 
that England will never commit the blunder of 
putting gold and silver on the same footing as 
money. Thus the pound sterling, all the world 
through, especially when long contracts are to be 
made, is not only the money par excellence; it is 
the only money, and in it alone can be placed almost 
absolute contidence. 

If the United States are to attain a commercial, 
and still more a financial position, equal to that of 
England, the dollar must be given the qualities of 


the pound sterling; that is, there must be no sort 


g3 
of doubt that it is a gold dollar, and that never for 
any reason or under any pretext that which is called 
a dollar shall be paid in silver, Then all nations 
will have the same faith in the dollar that they have 
As the United States have a 
territory infinitely more vast than that of England, 


in the pound sterling. 


a territory full of the most varied resources and in 
which capital can find great opportunities of profit, 
that country will become the chosen land for the 
capital of the whole world. The old nations, with 
narrow territory already almost completely in use, 
such as (besides Great Britain) France, Belgium, 
Switzerland, and recently Germany —all these 
strenuous producers of savings that they no longer 


know how to employ, will direct their overflowing 


capital toward the United States. All that is lack- 
ing is a completely solid monetary system to enable 
the American people to profit by a large part of 
the capital accumulated in such enormous quan- 
tities by the old nations of Europe. 

We need not here pause to consider the argu 
ment so often advanced — although it has never 
been demonstrated — that the fall in prices for the 
last quarter of a century is due to the proscription 


-between the two metals, is 





of silver by the monetary legislation of the princi- 
pal European nations. The fall in prices has one, 
or rather two, manifest causes, the considerable in- 
crease in the production of most commodities, and 
the progress in industrial methods and in the ap- 
plication of science to this production. That is the 
real cause of the decline in prices, and it is chi- 
merical to hope to raise them artificially. On the 
contrary, efforts must be made to extend markets, 
by removing obstacles that disturb relations and 
exchanges between nations, and to prevent combi- 
nations extending over long periuds. One of these 
obstacles is the uncertainty in monetary matters 
kept up by the partisans of what they call the “ re- 
New international mone- 
tary conferences may be called together, but it may 
be safely predicted that after lengthy discussion 
concerning the fall in the price of silver, and the 
evils, real or imaginary, that have resulted from it, 


habilitation ” of silver. 


they will adjourn witliout reaching any conclusion. 

Every reflecting mind must see that the bimetal- 
list agitation has less chance of accomplishing any- 
thing to-day than it had four years, or ten or fifteen 
years ago. Inthe first place, most of the great coun- 
tries have accustomed themselves to the single gold 
standard, established either by law or by practice. 
For more than twenty years this system has been 
applied in Germany, and for almost twenty years 
(since 1876) in France, Belgium and Switzerland. 
All these countries are naturally far less disposed 
to-day, than they were at the beginning of the fall 
in silver, to take artificial measures to raise the 
price of that metal. To-day a fixed ratio between 
gold and silver, and equality in monetary functions 
an arrangement long 
since vanished. antiquated institution, 
abandoned for a quarter of a century. Any restora- 
tion becames more diflicult with the passage of 
time. Such is the fate of silver—a dethroned 
monarch. In 1876, in 1880, in 1885, even in 1890 
—though far less at the latter dates — there were 
people disposed to maintain it in its former func- 
tions, or to restore those functions when they had 
been But to-day an entire 
new gencration of adults has arisen who never 
knew silver in complete possession of the functions 
of money. 

The difficulties in the way of the restoration of 
silver are infinitely greater than they were twenty 
years, or ten years, or five years since. In 1876 
silver had lost only about 12 per cent of the mone- 
tary value accorded to it by the Latin union, To 
many minds it appeared not impossible to overcome 


It seems an 


only recently lost. 


this disparity, and yet at that time there was not 
among the European powers a single serious advo- 
cate of silver. It was the same in 1878 and 1880, 
when silver had lost 14 to 15 per cent; and the 
same again in 1886 and 1887, when the loss had, 
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reached 25 per cent. To-day, when it is about 50 
per cent, the difficulties would be twice, thrice, 
four times, or ten times greater than at the earlier 
dates. If no understanding could then be reached, 
how can any arrangement be possible now ? 

A third circumstance that must render futile all 
attempts at an international monetary conference is 
the failure of the efforts made by the United States 
through the Bland and Sherman acts. If the laws 
of February 18, 1878, and July 14, 1890, despite 
all the sacrifices imposed on themselves by the 
American people, succeeded only in increasing the 
monetary disturbance, it will be understood why 
European nations have become more and more 
sceptical as to the influence that international legis- 
lation could have in this matter. 

There is not a single European country, in a nor- 
mal financial condition, that attaches the slightest 
importance to bimetalism. From time to time some 
minister utters in parhament a few equivocal words 
on the subject, seeking to avoid stripping the bi- 
metallists absolutely of all hope. But America must 
not be duped by these ambiguous expressions. At 
bottom, not a country, not a government of Europe 
has the least wish to make the least change in the 
established monetary system — that is, in the pre- 
eminence of gold, and the secondary and circum- 
scribed function of silver. If from time to time 
the bimetallists obtain some vague 
promises to study the monetary problem, it is due 
to the habit, common to all European statesmen, of 
avoiding offending or definitely estranging any 
group of voters, even one of sfight importance. 

Let us briefly consider each of the principal na- 
tions of Europe in succession. Germany made re- 
markable sacrifices, after the war of 1870-71, to es- 
tablish the single gold standard. For a long time 
the opinion of men of affairs in Germany, particu- 
larly the merchants of Hamburg, had urged this 
solution; but the means to execute it were wanting. 
Germany was not at that time a rich country. To- 
day the industrial and commercial development of 
Germany has become widely extended, and she is 
not going to lose all the fruits of the reform of 
1873. A commission may be named to keep the 
agrarians patient — the rustic Prussians, who dream 
that the double standard will raise the price of 
their products and lighten the burden of their 
debts; the emperor may call for reports on the 
question. But we may be sure that Germany, justly 
proud of having established the gold standard, hav- 
ing gone to heavy expense for that object and de- 
rived from it large advantages, will not give up the 
firm monetary situation, the establishment of which 
was coincident with the restoration of the German 
empire and the development of German commerce. 

It is the same with Austria-Hungary. That 
empire also has greatly increased in wealth in late 


ministerial 





years. She has made the readjustment of her cur- 
rency on the basis of the single gold standard the 
chief aim of her financial policy. To this end she 
has accumulated many millions of francs in gold, 
and is on the point of completing this great reform, 
She is not going suddenly to abandon it and fall 
back into the trammels of the double standard, 

I shall say nothing of Russia, with her traditional 
fondness for withdrawing within herself and avoid. 
ing all international engagements. Her financial 
situation aiso is much improved. At an early day, 
especially with the enormous increase in the world’s 


gold product, it will be easy for her, if she wishes, 


to resume specie payments on the basis of the single 
gold standard. 

As England, we know very decided 
declaration of Sir William Harcourt, the Liberal 
chancellor of the exchequer, as to the impossibility 
of England’s making the slightest change in her 


for the 


monetary system, one of the chief elements of her 
No one takes seriously the remarks of Mr. 
The member 


power, 
Balfour on the subject of bimetallism. 
for Manchester, now a minister, is known to every 
one as aman fullof fantasies, whom neither paradox 
nor change of opinion dismays. 

It would be a mistake to count on 
official support of the bimetallic movement. 


France for 
There 
has, indeed, during the last two years, been a cer- 
tain agitation by the agricultural associations for 
the *‘ rehabilitation’ of silver. But this agitation 
is quite superficial, The body of the public is ab- 
solutely ignorant of the very meaning of the words 
‘*monometallism” and ‘ bimetallism,” “ single 
standard ” and ‘‘double standard.” The financiers 
and the capitalists — that is to say, the only persons 
competent to express an opinion — are almost unani- 
mously for the single gold standard, ‘There may be 
cited, it is true, the name of M. Magnin, governor 
of the Bank of France, who has accepted the 
honorary presidency of a bimetallist committee. 
But this is an individual exception. The governor 
of the Bank of France is not named by the direc- 
tors of the company, or, as they are termed here, 
les regents. We is a politician who owes his place to 
the government, and has, as a matter of fact, very 
limited influence. The most important members of 
the Conseil de Regence of the Bank of France are 
very decidedly in favor of the single gold standard. 
Bimetallism in France has lost nearly all its adher- 
ents of note. Thus M. Leon Say, a former minister 
of finance and a distinguished economist, who ten 
or twelve years ago was inclined to be a partisan of 
the double standard, has recently published in the 
Journal des Debuts three very strong articles against 
bimetall’sm. All that can be expected from France 
in such u matter is a passive attitude; but it would 
be a mistake to suppose that she will press the “ re- 
habilitation ” of silver. 
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Moreover, within the last two or three years, the 
partisans of the double standard in every country 
have lost their principal argument. This was based 
on the reduction in the production of gold since 
1870. Production, indeed, had been colossal from 
1850 to 1870, after the discovery of the placers 
of California and Australia, reaching an aver- 
age in that period of F.670,000,000 ($134,- 
000,000). After that period, commencing with 
1871, it had gradually fallen to about F.500,000,000 
($100,000,000) in the years from 1881 to 1884. 
This considerable decrease in the production of 
gold, coinciding with the prescription of silver in 
various European countries, furnished the bimetal- 
lists with their principal weapons. All the pamphlets 
of MM. Cernuschi and Emilie de Laveleye, the great 
European champions of silver, were filled with con- 
siderations as to the gradual diminution of the gold 
product, the struggle for gold, the appreciation or 
increased value of gold, the money famine that was 
already manifesting itself and must become more 
and more apparent. These gentlemen were clearly 
lacking in the critical spirit ; had they possessed a 
grain of it, they would have taken note of the re- 
mark [ made ten years since, that the colonizing 
movement in Africa and Asia, and, it must be 
added, in America and in Oceanica, must have 
brought and must continue to bring to light con- 
siderable auriferous wealth, 

The lamentations of MM. Cernuschi and Laveleye, 
and numerous others less known, did, however, 
make some impression upon 


. Certain statisticans admitted—erroneously, I think 


numerous people, 


—an appreciation of gold, and in part attributed it 
to the fall in prices. Even Mr. Giffen, the zealous 
statistician of the British board of trade, adopted 
this opinion to a certain extent. To-day it has lost 
all value. The event, confirming my predictions, 
which, however, were easily framed, has shown 
that the colonization of little-explored countries 
leads to the discovery of very productive gold 
Since 1888 the production of gold has ad- 
vanced considerably. In 1894 it exceeded F.800,- 
000,000 ($160,000,000) in place of the average pro- 
duct of F.500,000,000 ($100,000,000) from 1881 to 
1883, This production leaves far behind the aver- 
age of the great auriferous period of 1850 to 1870. 
A new age of gold is opening, which will strikingly 
eclipse that which followed the California and 
Australian discoveries about 1850. The production 
of gold is increasing in all countries—in the United 
States, Australia and Russia ; and it tends to be- 
come prodigious in South Africa. An able Eng- 
lish banker of high repute, Sir Edgar Vincent, re- 
turned a few weeks since from the Transvaal, and 
gave it as his opinion that that country contained 
F 25,000,000, 000 ($5,000, 000,000) in gold, to be ex- 


mines. 





tracted in twenty years. In 1895 the product of the 
Transvaal alone will probably reach F.250,000,000 
($50,000,000), and will probably reach F.500,000,000 
($100,000,000) in four or five years, if not sooner, 
In a few years South Africa will produce as much 
gold as was produced in the entire world in 1883 or 
1884. In the meantime the old auriferous countries, 
very far from being exhausted, are augmenting 
their production and revealing new deposits to 
It is probable that Siberia will in its 
turn come upon the scene as a great gold-bearing 
country, when the trans-Siberian railway shall have 
been completed, as it will be in a few years, 

If we reflect that from 1492 (the year of the dis- 
covery of America) to 1893 — four centuries — 


prospectors. 


the production of gold, according to the most 
F.433, 000,000,000 
Transvaal alone 


trustworthy statistics, was only 
($8, 600, 00:), 000) that the 
is presumed to be capable of producing in twenty 
years F.25,000,000,000 ($5,000,000,000), we shall 
understand how little question there can be — by 
the end of this century or the first quarter 
of the next, at the farthest—of the scarcity 
of gold, of the scramble for gold, of the apprecia- 
all the other that 
swarmed as scarecrows through the writings of the 
bimetallists from 1880 to about 1890. The situa- 
tion is completely reversed, Within two or three 
years the world will yield more than F.1,000,000,- 
000 in gold, probably even F.1,200,000,000 ($200, - 
000,000 to $240,000,000) annually, and this will 
continue for twenty-five or thirty years, if not for 
fifty or more. Under these conditions it may rather 
be feared that gold will become too abundant, and 
may in turn depreciate. Already numerous econo- 
mists and statisticians foresee a new period of re- 
Their expectations 
may be premature, but it cannot be denied that they 


and 


tion of gold, and formule 


covery and advance in prices. 


have some foundation. 

For my part I do not look for a decided advance 
in prices, because all agricultural, industrial, and 
scientific progress tends to render commodities 
gencrally more abundant, less costly, and more 
freely offered, and because, on the other hand, the 
rate of the increase of population tends to fall away 
in most countries. But I believe, if not in a rise in 
prices, at least in a return of steadiness in them. I 
am also of opinion that the enormous quantities of 
gold likely to be produced within a relatively short 
time may be absorbed without excessive disturb- 
ance by the civilized nations, especially if Russia, 
as is possible, wishes to resume specie payments on 
the basis of the gold standard; and if South Amer- 
ica, becoming better governed and more prosperous, 
and following the example of Chile, desires to make 
the gold standard the sole basis of its monetary sys- 


tem. In any case the bimetallists for the next 
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quarter of a century will be deprived of their chief 
argument of former times,—the one they regarded 
as decisive,—the scarcity of gold. A too great 
abundance of this metal is rather to be feared. Not 
that there is any fear that gold, in relation to the 
mass of other commodities, will ever fall as silver 
has fallen. Although the latter has declined one- 
half in price within twenty-five years, its produc- 
tion has not ceased to advance, and has, even during 
1894, been remunerative. It would not be the 
same with gold. This meta] is now very abundant 
in new countries, but its production is costly. In 
the Transvaal, which is so much talked of, few 
mines yield a net profit of more than 30 to 35 per 
cent on the gold extracted. There can hardly be, 
therefore, a real depreciation of gold, because too 
great a fall in its value in relation to the mass of 
other commodities, and particularly human labor, 
would stop the working of a great number of mines, 
The increase in the production of gold since 1888, 
and especially since 1893, and the probability of a 
still greater increase within the next ten years, must 
blast the hopes of the bimetallists. If the produc- 
tion of one metal only—the one most convenient 
for use as money, most sought in the arts, the only 
one at present employed in international pay- 
ments—shall amply suffice for all the needs of the 
civilized world, why should there be joined with it 
a less convenient metal, more despised in the arts 
and to the use of which modern custom is opposed? 
This bimetallic movement must be regarded as 
bound to collapse and vanish. 

In these conditions there is but one course 
worthy of a great nation like the United States. 
It is not to persist in trying to “ rehabilitate” 
ver; it is definitely to recognize the pre-eminence 
of gold and to make of this metal the sole key- 


sil- 


stone of the American monetary system. Silver 
will never be anything but subsidiary money for 
the western nations. The United States treasury 
will, without doubt, lose a part of the sums it has 
so imprudently sunk in the purchase of silver. But 
this loss is unimportant for so rich and progressive 
a people; it is of no consequence compared with 
the solidity the gold system will give to the Ameri- 
can monetary system and to American credit. 

So soon as the capitalists, small and great, of 
Europe, shall know that the United States have 
definitely adopted the gold standard and relegated 
silver to a subordinate monetary role, the savings 
of Western Europe will flow toward that country. 
Freed from the fear that he may some day be repaid 
in depreciated money, every person with savings in 
all Europe will be happy to find a return of 3} to 
4 per cent in good American securities, and of 5 to 
54 per cent in the shares of well-established Ameri- 
can enterprises. Then the immense territory of the 
United States will find its vast resources rapidly and 





completely put in the way of exploitation. The 
abandonment of notes or paper money issued by the 
State; the definitive adoption of gold as the sole 
standard — these are the two necessary conditions 
on which the United States can secure a financial 
position as important as that they now hold in agri- 
culture and in industry. On these two conditions 
they can some day approach and equal Great Britain 
asa financial power. If, on the contrary, they 
persist in their system of government paper moncy 
and in the ‘‘rehabilitation ” of silver, their indus- 
trial and commercial development alike will be 
trammeled, and they will undergo marked and 
permanent experiences of financial weakness. 
Paut Leroy-BrauLiet. 


———_—_ > —__—_ 


Noteworthy Changes in Statute Law. 


THE ADDRESS OF 
MOORFIELD STORY, 
OF MASSACHUSETTS, 


President of the American Bar Association. 


Coucluded. 


Ohio provides that all persons using wheels or 
belts made of or covered with emery must furnish 
blowers which will carry the dust away from the 
operatives to proper receptacles or the open air. 
Massachusetts provides that no traversing carriage 
of any self-acting mule shall travel within twelve 
inches of any pillar in factories hereafter built. 

Maryland prohibits any employer of four or more 
persons from using coal oil or any inflammable com- 
pound in any shop or factory, and also requires fire 
escapes. 

Utah secures the safety of coal miners by requir- 
ing a quarterly inspection of the mine, safety ap- 
pliances and proper construction, and prohibits the 
employment of any woman or any child less than 
Eight 
hours also is made the period of employment in 


fourteen years old in any mine or smelter. 


underground mines and in smelters and reduction 
works, 

The arbitration of labor questions is the subject 
of legislation in Ohio and Utah, The first extends 
the provisions of its statute to cases where several 
employers on one side are opposed to aggregation 
of their employees on the other, and directs the 
board of arbitration to investigate and publish a re- 
port assigning the blame at the request of either 
party, if neither a settlement nor arbitration is had 
by reason of the other party’s opposition. Utah 
creates a board of arbitration consisting of one em- 
ployer, one employee, and a third person who is 
neither, provides for an investigation of and report 
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on labor questions, and makes the decision binding 
on parties who join in requesting action or appear 
before the board until either party has given the 
other notice of his intention not to be bound and 
for ninety days thereafter. 

This State also makes the blacklisting 
employe, whether discharged or leaving 


of any 
volun- 
tarily, a felony punishable by imprisonment and 
fine, 

Georgia makes any contract between master and 
servant void, which exempts the former from lia- 
bility for negligence. 

In Utah ‘‘ fellow servants” are defined as persons 
in the service of the same employer not entrusted 
with authority or control over others and belonging 
to the same grade of service, when working to- 
gether at the same time and place to a common 
purpose, but persons engaged in different depart- 
ments of the employer's service are not to be so re- 
garded, This is intelligible and not unreasonable. 

Mississippi adopts the same rule and gives the 
employe the same right to recover as any other per- 
son, not only where the injury results from the 
negligence of a person charged with duty of con- 
trol, but when it results from the negligence of a 
fellow servant engaged in another department of 
labor or on another piece of work, or in case of a 
The law fur- 
ther provides that knowledge by the injured party 


railroad on a different train of cars. 


of the unsafe or defective character or condition of 
any machinery, ways or appliances shall not affect 
his right to recover except in case of engineers or 
conductors in charge of unsafe cars or engines vol- 
untarily operated by them. 

Mississippi contributes, however. what seems a 
uovelty in legislatiou by an act which provides that 
where death occurs from negligence under such cir- 
cumstances that the deceased. if he had survived, 
could have recovered damages for the injury, the 
fact of instantaneous death shall be no bar, and an 
action for such damages may be brought by ‘‘ the 
widow for the death of her husband, or by the hus- 
band for the death of his wife, or by a parent for 
the death of a child, or by a child for the death of 
a parent,” or by brother or sister for the death of 
brother or sister, or all parties interested may join 
in the suit, and there shall be but one suit for the 
same death, which shall enure to the benefit of all 
parties concerned, but the determination of such 
suit shall not bar another action, unless it is de- 
cided upon its merits. In such action the party or 
parties shall recover such damages as the jury may 
assess, *‘taking into consideration all damages of 
every kind to the decedent and all damages of every 
kind to any and all parties interested in the suit.” 

These various plaintiffs do not, however, neces- 


sarily profit by the victory. The act provides that 





no part of the sum recovered shall go to the credi- 
tors of the deceased, and prescribes rules for the 
distribution of the damages, if the deceased leave 
husband, wife or children, go wholly to them, al- 
though many other relatives may have joined in 
To these 
plaintiffs is applied the rule which Congress adopted 
in distributing the Alabama award where insurers 
whose claims were paid were not allowed to receive 
their money. Only in case the deceased leave 
none of the relatives named can the legal represen- 
tatives of the deceased sue, or the creditors profit 
by the recovery. No counsel who has ever defended 


the suit and help to inflate the verdict. 


a suit for damages can regard such legislation with- 
out shudderiug at the possibilities which it entails. 
The descent of a large family after an accident in 
Mississippi must. resemble the foray of a Highland 
clan a century or two ago, and be equally disastrous 
to its victims. 


ENCOURAGEMENT OF MANUFACTURES. 
While as 
the burdens 


a rule, the legislatures are adding to 
and responsibilities of manufacturers, 
they occasionally do something to help them, and 
it is interesting to compare the legislation of Massa- 


chusetts and Mississippi, for it indicates a move- 


ment now in active progress. 

Massachusetts authorizes one of its largest manu- 
facturing corporations to manufacture, buy and 
sell cotton or any other fibre or their products any- 
where in the United States, and to invest its capi- 
tal in or out of the State. 

Mississippi, perhaps, by way of amends for the 
statute just referred to, offers immunity from all 
taxation for ten years on all permanent factories or 
plants established before January 1, 1896, for either 
of a great variety of purposes. It is doubtful, 
however, whether this benefit can offset the risk of 
injuring an employee in Mississippi. 

Everyone familiar with the subject knows that 
the advantages which the South offers, especially 
the present absence of burdensome legislation in 
the supposed interest of labor, are tempting manu- 
facturers to migrate, and the subject invites longer 
consideration that is possible in this address. 

Trusts AND CORPORATIONS. 

The feeling, now so rife in this country, against 
great aggregations of capital, and perhaps not 
wholly unjustified, finds expression in many stat- 
utes, 

Mississippi leads with a drastic statute which al- 
lows the producer or owner of any commodity whose 
cost or price is affected by ‘‘any unlawful trust or 
combine,” to recover the sum of $500 and all actual 
damages in a suit against any part of the ‘‘com- 


” 


bine” or any of its attorneys, « flicers or agents, 


whether or not all the parties to the trust are known, 
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and whether or not it was made or exists in Missis- 
sippi. This remedy is extended to any person if 
cost or price of his labor is injured by any such 
combination. In any such action, evidence that 
the combination intended to affect cost or price is 
made conclusive evidence that it was affected, and 
the same penalty and damages may be recovered 
from any railroad, transportation, telegraph or tele- 
phone company, which is a party to such trust, or 
by reason of its refuses to transmit any message or 
commodity from one place in the State to another. 
We need not even consider what questions of fact 
might be submitted to a jury in a suit under this 
statute, in order to reach the conclusion that many 
lawyers and other gentlemen of high respectability 
will find it safer not to visit Mississippi. 

Utah, by a statute drawn on more usual lines, 
prohibits any combination of persons to control or 
affect the price of professional services or any com- 
modities, prescribes a penalty of fine, imprisonment 
or both, for any violation of the act, makes any 
person violating it liable to any injured party for 
the damages sustained, and makes all contracts void 
which contravene the law. 

With these absolute prohibitions, which have 
been found in practice easy to enact but difficult to 
enforce, may perhaps be associated conveniently 
another class of statutes intended to regulate, as far 
as possible in the interest of the public, the great 
transportation and other like corporations. 

Kentucky requires every corporation or person 
running a railroad more than five miles long to run 
at least one passenger train each way every day but 
Sunday. 

New Jersey provides for the abolition of all cross- 
ings by a highway and railroad at yrade in certain 
cities upon terms more liberal to the railroad cor- 
poration than have been imposed in some other 
States. The court must first hear the application, 
which may be made either by the city or the rail- 
road company, and if satistied that the change is 
proper and feasible, without unreasonable expense, 
may appoint a commission to report a plan with full 
details, which the court may alter or reject. Of the 
expense the city is required to pay so much as 
arises from changes in pipes, sewers, the grade or 
location of streets, or anything done to them out- 
side the railroad location, and also all claims for 
damages caused thereby, and the railroad company 
pays the rest. 

Ohio requires interlocking switches wherever an 
electric street railway crosses a steam railroad, or 
else afull stop before the crossing, and forbids the 
construction of any future crossing without such a 
switch. Another act requires railroad corporations 
to gradually equip all passenger cars with portable 
chemical fire extinguishers. 

Mississippi, perhaps by way of further encourage- 








ment to manufacturers, provides that the railroad 
commissioners may permit manufacturers to connect 
tracks built by them with railroads, and forbids the 
railroad companies to sever the connection while 
the business continues and the regulations of the 
company as to safety are observed. 

Another act allows two railroad companies to run 
trains at a crossing without stopping, if interlock- 
ing switches or other safety devices satisfactory to 
the railroad commissioners are established. 

South Carolina authorizes its railroad commis- 


sioners to require connecting roads to run their 
trains that connections shall be close, if this can 
reasonably be done. 
passenger rates, has ordered first and second class 
tickets, has required railroad companies to pay the 
charges of all previous carriers on freight delivered 


The legislature has also fixed 


to them, whenever they can be collected from the 
consignee and do not exceed half the value of the 
freight, and has forbidden all discrimination be- 
tween carriers at common junction peints and all 
failure to afford equal facilities to all. The act 
provides that any consignor may designate the route 
by which his freight shall be shipped and that the 
routing shall not be varied. The penalties for any 
infraction of these provisions are sufficiently severe. 

New Jersey requires every street corporation 
seeking a location to file in the proper municipal 
office a full description of the route, showing the 
location of the poles, conduits and tracks, and pro- 
vides for public hearing before the location is 
granted, adding the salutary conditions that this 
shall not be done without the consent of the per- 
sons owning at least half the land abutting on the 
route taken by linear feet. It also provides that 
street railways shall not carry freight or express 
matter, except their own supplies, unless heretofore 
engaged in so doing. Massachusetts on the other 
hand, in several cases, authorizes such corporations 
to carry freight. 

These statutes tonch a very important question. 
On the one hand the railroad corporations pay for 
their locations and are subject to severe provisions 
fixing the character of the service and accommoda- 
tion which they must furnish and the precautions 
which they must take to insure safety. All over 
the country they are being compelled at very great 
expense to discontinue crossings at grade. The 
street railway on the other hand has its location 
given to it in most cases, the whole line is a grade 
crossing, it is free from the requirements imposed 
on its rivals, it supplies no stations and comes 
nearer to its passengers’ destination at both ends of 
his journey than is possible for the locomotive. 
The street railway moreover is reaching out until in 
some States it is possible almost to cross the State 
in a street car. . 

If now the latter corporations are permitted to 
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carry freight, express matter and mails as well as 
passengers, the effect on the earnings of the rail- 
road corporations is likely to be serious, and as the 
street railways with freight as well as passengers 
will oceupy more and more fully the public high- 
way, cities and towns will be obliged to build for 
ordinary traffic new streets in place of those which 
they have given to the street railway corporations. 
The opposing interests will doubtless engage soon 
in many legislative battles, and finally when expe- 
rience has determined which system best serves the 
public the contest will end, and the railroad corpo- 
rations may find the value of their franchises much 
diminished without receiving any compensation. 

Massachusetts has made a new departure from 
her previous practice by incorporating the Massa- 
chusetts Pipe Line Company, with authority to lay 
its pipe all through the State, and to supply fuel 
and illuminating gas to cities and towns and gas 
companies, and also to acquire the works and dis- 
tributing system of any person or corporation en- 
gaged in selling gas, and continue its business. 
The statute fixed the price at which its gas must be 
sold. This charter has in it great possibilities for 
good or evil. 

Maryland has fixed the maximum charge for tele- 
phone service between any two cities, towns or vil- 
lages in the State, the rate varying with the dis- 
tance, and enacts that the steam-heating law shall 
not apply to trains carrying passengers to partici- 
pate in the ceremonies attending in the inaugura- 
tion of the president. Why they should be treated 
as outlaws and left at the mercy of the car stove is 
not explained. 

Georgia provides that a bank whose capital is im- 
paired must at once make it good by transfer from 
its surplus or undivided profits, or, if these are not 
Another 
act provides that circulating notes shall be issued 


sufficient, by assessing its shareholders. 


to any bank which deposits with the treasurer of 
the State, bonds of the United States or of Georgi: 
in double the amount of the notes issued. The cur- 
rency of a State bank thus assured should be of un- 
questionable value, and acts like those may help us 
to deal with the problem of our currency. 

Before leaving the subject of corporations, atten- 
tion should be called to the very careful revision 
made in New Jersey of its General Corporation Law, 
to a similar act in South Carolina, and toa statute 
in Massachusetts which extends the law affecting 
the liability of the officers and shareholders in 
Massachusetts corporations to the officers and stock- 
holders of foreign corporations hereafter establish- 


ing a place of business in that State. The public, 


by bitter experience, is beginning to realize the dis- 
advantages of letting men who propose to do busi- 
ness in one State, incorporate under the laws of 





another, a practice which has proved most useful to 
fraudulent promoters. 


THe REORGANIZATION OF RAILWAY AND 


CORPORATIONS. 


OTHER 


This is the statute of Kentucky “to provide for 
the reorganization of railroad and bridge com- 
panies,” which is, unless I am mistaken, the first 
attempt to deal with a subject of great public im- 


’ 


portance by legislation. 

This act in substance provides that when a cor- 
poration belonging to the classes named is insolvent 
and in the hands of a court under proceedings to 
enforce any mortgage or for the payment of debts 
‘the holders of a majority of any class of securities 
issued by such company, or any class of creditors” 
may prepare and submit to the court a plan of re- 
organization, which shall provide jirst for the pay- 
ment of taxes and of all debts for labor, materials 
and supplies entitled to a lien, next for the payment 
or assuption of debts secured by a lien prior to that 
of the creditors proposing the plan, and /ast, for 
the issue of new securities and their distribution 
among security holders of the class to which the 
proposers belong and those holding subordinate 
claims, in such a manner as shall regard their rela- 
tive rights. 

When such a plan is proposed the court is directed 
to give notice, the creditors ure allowed to file ob- 
jections and upon a hearing the court may approve, 
amend, or reject the plan. If it is finally approved 
by the court and receives the assent of persons 
holding three-fourths of the claims belonging to 
the class proposing it, and a like proportion of the 
classes holding subordinate claims, the court is 
directed to declare the plan adopted and provide 
for its execution. 

If no such plan is proposed the court may order 
a sale, and if security holders buy, they may pay in 
part by surrendering their securities as the court 
may order. In that case all holders of securities be- 
longing to the same class as the purchasers are given 
the same rights as the purchasers, and the latter, 
before adopting any article of incorporation or 
transferring the property to any corporation, are 
required to present a plan of reorganization with 
substantially the provisions as already stated, and 
to secure its approval by the court. 

This legislation is well worthy of careful consid- 
eration as a stepin the right direction, for it enables 
the court to protect the interests of investors by 
making every reorganization the subject of judicial 
investigation and securing for every interest a hear- 
ing. That its importance may be understood, let 
me for a moment call your attention to the existing 
practice of which the country has had a bitter ex. 
perience within the last few years. 

The great railroad systems of this country have 





172 THE ALBANY 


LAW JOURNAL. 








been built up and equipped with borrowed capital. 
Their bonds, as a rule, were issued for money, and 
to those who held them early in 1893, represented 
an investment of often more than their face value. 
The shares of these railroads on the other hand had 
frequently been issued without payment. Some- 
times they were given as a bonus to persons who 
subscribed for the bonds. Very often the parent 
company organized subordinate corporations for the 
purpose of building branches, borrowed the money 
to build and equip them by issuing the bonds of 
these corporations, and kept the stock without pay- 
ing for it in order to control the branches thus 
built. In this way the money of creditors was in- 
vested and the control of the property was retained 
by the debtors. In order to protect these creditors 
the most skillful lawyers in the country have been 
engaged to draw mortgage deeds and other con- 
tracts with careful and explicit provisions, defining 
the right and remedies of creditors in case of the 
debtor's inability to pay its debt, authorizing them 
through their trustee to take immediate possession 
and control of the mortgaged property and receive 
its income, and providing further for speedy fore- 
closure and sale. Where a great system of railroads 
has been built up by contracts between independent 
companies, sometimes in the form of leases and 
sometimes of tratlic agreements whereby one cor- 
poration has surrendered to the other the entire 
control of its property and business in consideration 
of certain specified payments, the contracts have 
been carefully guarded so that upon a failure by 
the corporation in control to make these payments 
or to observe the stipulations of the agreement, the 
other should be able immediately to recover posses- 
sion of its property. These contracts have been 
shown and their provisions carefully explained to 
investors when securities were offered to them for 
sale, and the reputation of the counsel employed 
has offered them a guaranty that they could rely 
upon the rights thus apparently secured. It would 
be impossible for any lawyer in this body to draw 
instruments which were clearer or more carefully 
guarded than many of these agreements. 

The last three years have shown us that these 
contracts cannot be enforced in the courts; that the 
rights which they are intended to secure are not 
recognized and that for all practical purposes the 
creditor is at the mercy of the debtor and obliged 
to accept substantially such terms as the debtor 
chooses to offer. As matters now stand, counsel 
must advise their clients that they can draw no in- 
strument of this character with the least assurance 
that its provisions will be respected. Let us see if 
this statement is not critically accurate. 

When a great corporation fails the catastrophe 
affects especially two classes of persons. One is a 








small body of men, the managers of the property, 
who have been charged with the conduct of its 
affairs and who are in most cases responsible for the 
result. These men, though often to a limited ex. 
tent owners, are, as managers, the agents of the 
owners, The other is a large body of security 
holders, the real owners of the property, scattered 
all over the country and often over Europe as well, 
who have relied upon their contracts, who know 
nothing of the corporation’s condition, nothing of 
each other, and who, confused by the disaster, are 
inevitably slow to act. Many of them are persons 
of small means, of little business experience, and 
naturally suspicious ortimid. They are represented 
nominally by a trustee, either a trust company or 
some person often connected with the 
debtor corporation and friendly to its interests, but 
this trustee while clothed with authority is protec- 
ted by the trust indenture, so that he is not com- 
pelled to act unless requested by a certain portion 
of the bondholders and amply secured against loss, 
Before the creditors, therefore, can act for the pro- 
tection of their interests there must be time for or- 
The holders of the bonds must be dis- 


closely 


ganization. 
covered, representatives must be selected, funds 
must be provided, and the situation must be care- 
fully studied. 

The failure of the railroad company finds the 
managers united and fully prepared for the emer- 


gency which they inevitably have foreseen, while it 
finds the creditors scattered, ignorant, frightened 


and entirely unready to act. What has happened 
in practice? We have seen the managers, while 
stoutly denying up to the last moment that any such 
step was contemplated or that the property was in 
any way embarrassed, secretly prepare « bill in 
equity and without notice to anyone interested file 
it in the courts of the United States, asking for the 
appointment of receivers. 

These bills have not been brought by trustees to 
foreclose any mortgage, for no default has occurred. 
The plaintiffs have been persons claiming to be 
stockholders or bondholders of the railroads or 
some of them that compose the so-called ‘ system,” 
which has been created and is held together by the 
contracts of the insolvent company. Asa matter 
of fact, in every case the proceedings have been 
collusive. The managers of the insolvent company 
have controlled both sides of the litigation; the 
plaintiff and defendant have been in legal effect the 
same person, and that person the debtor company. 
The bills have alleged that this company is unable 
to meet its obligations and that there is, therefore, 
danger that parties will act upon their legal or 
equitable rights, that lessors and mortgagees will 
enter for breach of condition, that railroads 
operated under traffic contracts will be claimed by 
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their owners, and that thus the system will be dis- 
integrated and the insolvent company suffer; in a 
word, that the contingency contemplated in mort- 
gage, lease and traffic contract is about to occur, 
and that the parties propose to exercise the rights 
which by the express contract of the insolvent com- 
pany are secured to them in that very event. Upon 
this allegation the plaintiffs ask the courts, in the 
interest of the debtor, to deprive the creditors of 
these rights or at least to restrain the creditors from 
exercising them. In brief, the representatives of 
the debtor ask that to preserve for it property to 
which confessedly it is not entitled, the creditors 
be deprived of that to which they are entitled. The 
receivership is not sought as incident to other relief, 
but is the ultimate object of the suit. 

Surely this is hardly a prayer entitled to much 
consideration in a court of equity. No statute 
passed by congress or any State legislature to ac- 
complish this result would be sustained for a moment, 

To disguise the naked affrontery of this position 
the bills have generally alleged that the public in- 
terest will suffer from the disintegration of the sys- 
tem, but if the public interest did not prevent the 
making of the contracts it should not prevent their 
enforcement, even if it were possible under the Con- 
stitution for courts to take private rights for any 
such shadowy public use and without any compen- 
sation. Practically, however, it may be doubted if 
there is any foundation for this claim, which cer- 
tainly has never been established after argument for 
no opportunity to litigate it has been given. Where 
it is for the interest of every one concerned that the 
railroad should be run and made to earn as much as 
is possible, there is little danger that the public 
will suffer from an interruption of service. Con- 
necting roads under different management are ope- 
rated harmoniously all over the country, and there 
is no good reason why the same result should not 
follow even where the connecting roads were once 
united by a lease or traffic contract. 

If, however, we were to admit what has never 
been decided after full argument, that such a suit 
can be maintained. If we conceded that the crisis 
makes some action by the court expedient; that 
though the various parties are entitled to their 
rights, it is necessary that these should be asserted 
decently and in order and so as to avoid the confu- 
sion which might follow the failure of the great 
corporation; what is the remedy proposed? The 
court is asked for the protection of all concerned to 
take the property into its charge and secure to every 
one his rights, and the method proposed is the ap- 
pointment of receivers not only of the insolvent 
corporation’s property but of property belonging to 
various other companies bound to it by contracts 
which it cannot perform. 





The selection of these officers is a matter of the 
deepest concern to a great many persons. They are 
to be the trustees for the time being of many dif- 
ferent and often conflicting interests and bound to 
hold the scales with absolute justice between them, 
They are to be in the graphic language of the deci- 
sions ‘‘the eyes,” ‘‘the ears,” ‘‘the hands” of the 
court and as absolutely without interest in any of 
the questions which will confront them as the court 
itself. They should be men of the highest char- 
acter and ability and as impartial as the lot of 
humanity will permit. 

There should not be in the choice of such officers 
any undue haste. A restraining order will hold 
everything until after notice and hearing, leaving 
the property meanwhile to be managed by its offi- 
cers as before. A temporary receiver, if absolutely 
necessary, can be appointed like the marshal in 
bankruptcy cases, but there can be no reason why 
the creditors, who become by the debtor's failure 
the virtual owners of the property, should not be 
heard in the choice of their trustees. Every bank- 
rupt and insolvent law that we have known has left 
the choice of assignees to the creditors, and the 
reason for this rule applies equally in the cases we 
are considering. RF 

The salutary rule of equity has been that, who- 
ever else was selected the former managers of the 
property, the representatives of the debtor must 
In the case of a railroad 
company there is especial reason for this, for these 
men are inevitably interested and have taken sides 
on the questions which they must determine. The 
men who have themselves built up a great system 
or-have been identified in hope and feeling with 
those who have done so naturally take pride in 
their work and oppose any step which looks towards 
its disintegration. Their own position in the rail- 
road world depends on whether they control a sys- 


not be made receivers. 


tem extending over thousands of miles, or a single 
a chain. They and 
their associates have perhaps lucrative positions 
which they do not wish to lose. They are in every 
way deeply interested parties. Having filed a bill 
for the express purpose of preventing any asser- 
tion of legal rights which would dismember the 
property in their charge, is it possible that when 
they find this bill entertained and themselves ap- 
pointed receivers they will not feel themselves 
charged by the court with the duty of resisting all 
who would claim such rights? Such men of all 
others must be disqualified to hold the scales be- 
tween the conflicting interests which the court 
must protect. Nor is there any practical reason 
for their selection. The receiver can employ them, 
as the corporation employed them, and thus get the 
benefit of their skill and experience. 


railroad which is one link in 
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It would seem that the justice of these proposi- 
tions was plain, and they are abundantly sustained 
by high authority. It is at least clear that ina 
matter of this supreme importance, there is no room 
for secrecy, and that nothing should be determined 
ex parte, 

The court should preserve its judicial position; 
it should hear and then decide. It should not de- 
termine without hearing that the allegations in the 
bill are true, and make an appointment which can- 
not be recalled without embarrassment. 

Yet with scarcely an exception, whenever a great 
railway company has passed into the control of the 
court, the creditors have first learned through the 
newspapers that with the knowledge of none but 
its immediate officers and through collusive pro- 
ceedings in which they in fact, represented both 
sides, they or some of them, have been appointed 
receivers; that from that moment the court in de- 
termining the complicated questions which must 
arise in such a receivership, is to see and hear with 
the eyes and ears of a party to the controversy. 
Managers whose discharge by the stockholders was 
imminent, have thus been continued in control of 
the property, and even when it became apparent 
that the original bill was likely to fail and the ap- 
pointment of receivers in suits to foreclose has been 
sought, the same secrecy has surrounded the appli- 
cation and the greatest pains have been taken to see 
that the interested parties had no notice and no 
opportunity to be heard, in order that the same 
receivers might be retained in office with a new and 
better title. 

The results of this first step are inevitable. The 
debtor, through its selected representative becomes 
the agent and adviser of the court. No man in the 
least degree familiar with railroad methods, is ig- 
norant that in a railroad system the interests of the 
whole and of a part may be wholly divergent. The 
receivers must determine how expenses shall be di- 
vided between different lines, how business shall be 
routed, how rates shall be fixed, how branches can 
best be used to swell the earnings of the main line. 
They have it in their power to increase or diminish 
the earnings and the expenses of any road. They 
can spend the income in repairs or improvements 
and can so state their accounts as to raise or Qepress 
the apparent value of its securities. Their action 
in matters of this sort is of vast importance to many 
men, but while in name they act as agents of the 
court, their action is not judicial. The court can- 
not hear and determine the questions which they 
must decide any better than it could direct the 
progress of a military campaign. After the receiv- 
ers have acted, the mischief, in most cases, is done, 
and when creditors discover at a later day what has 
happened, the usual course of judicial proceedings 





affords them no remedy. The receivers, therefore, 
are virtually and necessarily in irresponsible control 
of the property. If. the representatives of a single 
interest, and that the interest of the insolvent debtor, 
are trusted with this power, what must be the con- 
sequences? A creditor interested only in a branch 
line naturally wishes to know what his security is 
worth. apply for information ? 
He thinks that his property is managed improperly, 
To whom shall he apply for redress? He wishes to 
establish the facts upon which to found some appli- 


To whom shall he 


How shall he obtain the evi- 
The receivers are in possession of all the 


cation to the court. 
dence ? 
books and control all the witnesses. No employee 
dares to communicate any information if he thinks 
that his employers will object. 
to antagonize men who can facilitate or injure his 
business. 


No shipper wishes 


Instead of approaching a trustee anxious to give 
him all possible information and to respect all his 
rights, he deals with a party to the controversy, 
who, perhaps, tells him that he is acting for the 
whole system, and that the interests of the whole 
require an injury to his part. Instead of finding as 
the officers of the court men whose only object is to 
deal justly with all, and who have no personal in- 
terests, he finds men definitely committed to a 
policy and determined to carry it out. 
with 
such representatives and while in no way disputing 


Many creditors have become dissatisfied 


their honesty have felt it obviously improper that 
the same persons should represent at the same time 
entirely diverse interests. Where the terms of a 
lease or traffic contract cannot be carried out a new 
agreement must be made or the owner must be re- 
stored to possession. If the first course is to be 
adopted, it is clear that the same persons cannot act 
for both sides in making the new agreement. If 
the latter, there can be no restoration of possession 
while the property is operated by receivers who 
control it in the interest of the defaulting debtor. 
The trustees of divisional mortgages or lessors for 
these reasons have in many instances sought an inde- 
pendent control of their property. They have pointed 
to the letter of their contract, they have relied upon 
the clear justice of their claim, they have been en- 
couraged by the assurances given by high authority 
that ‘“ while the court will continue to operatea di- 
vision of the system until some application be made, 
yet the right of the lessor or mortgagee whose control 
is impaired, to insist upon possession or foreclosure 


will be promptly recognized,” and the disruption 
of the system, if it comes, ‘* will come from those 
who seek separation, and have a legal right to do 


” 


so.” But in every case their application has been 
opposed by the receivers and their counsel. This 
shows the true position of receivers thus appointed. 


The officers of the court, ‘‘the eyes and ears” of 
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the court —in a representative capacity the court 
itself — have resisted the application of the court’s 
wards for the appointment of a separate trustee to 
represent a distinct interest. As the official ad- 
visers of the court, they sit by its side on the bench, 
while at the same time they appear before it as 
parties. 

In many cases the organization of the debtor cor- 
poration has been kept alive at the expense of the 
ereditors, through an allowance made for the pur- 
pose by the court out of funds in the hands of the 
receivers, so that the corporation is provided with 
the means of resisting the enforcement of its con- 
tracts. Sometimes in the name of this corporation 
through counsel nominally employed by it, some- 
times directly and through their own counsel the 
receivers have resisted foreclosure proceedings, and 
every other attempt by creditors to assert their con- 
tract rights which could lead to the disintegration 
of the system. The result has been that the action 
of the courts in these suits through receivers of 
their appointment has resulted in a practical denial 
of justice. 

The debtor has been left in possession not only of 
its own property but of other properties to which 
its right has been forfeited and has been ‘enabled 
from a position of apparent neutrality, and so of 
peculiar advantage, to prevent creditors from ob- 
taining what their contracts gave them. The pos- 
sibilities of delay in such cases are very great. 
Under the decisions asupersedeas bond may be given 
on an appeal from a decree of foreclosure without 
serious risk to the sureties; hence an appeal is 
always easy, and if the ingenuity of counsel can de- 
tect a flaw in the proceedings, another postpone- 
ment is secured. Ina word, the court through its 
ofticers holds the creditor at bay until he is ready to 
compromise his rights. 

The result is that after a long and expensive con- 
test the self-constituted reorganization committee 
appears and bondholders are offered their choice 
between a contest conducted at great disadvantage 
and expense and the acceptance of such terms as 
may be offered. While in theory they need not ac- 
cept, in fact they do not dare to refuse. No man 
can be sure that his associates in the contest will 
not yield or sell their claims. The expense of the 
reorganization has been in many cases enormous, 
and in fixing it there is no one to audit the ac- 
counts, no one to represent the creditors who suffer 
while their trustees profit. 

Whenever an agreement is reached the obstruc- 
tion ceases, The receivers are as willing to help as 
they were to hinder. The foreclosure proceedings 
move swiftly and the officers of the court no longer 
resist the claims of suitors at its bar. The re- 
ceivership has accomplished its purpose. 





Proceedings like these are of very evil example. 
As was pointed out in England by a leading jour- 
nal, when a cabinet minister resigned upon the fail- 
ure of a corpogation in which he had been an orna- 
mental director, they strike at the very root of 
thrift in the nation. Many a man who has saved 


painfully and slowly, denying himself every little 
indulgence for the sake of his family, finds his sav- 
ings swept away by the mismanagement of a cor- 


poration and sees the managers continue in charge 
in spite of all opposition that creditors can make. 
When he finally secures a new security of less value 
than his first investment, secured by contracts in no 
respect stronger than those which proved worthless 
when needed to protect his rights, he resolves that 
in future he will spend and enjoy as he goes rather 
than save that strangers may get the fruits of his 
toil. To the reckless use of power by the managers 
of great corporations and by those who profit in 
their downfall ; who secure advantages at the ex- 
pense of others powerless to defend themselves, and 
who pay themselves out of money belonging to 
others, sums which are entirely out of proportion to 
the services which they render, we must attribute 
much of the discontent, the hatred of capital and 
capitalists, of corporations and other officers, which 
underlie the movement that now excites our alarm. 

It is to the courts of the nation that we must look 
for protection against many of the heresies that are 
now prevalent. Their authority rests peculiarly on 
the respect of the people for their absolute impar- 
tiality, and in the long run they cannot preserve 
that respect unless they observe the well-settled 
rules of judicial procedure and unless they respect 
and enforce every legal claim. Parties must be 
left to determine for themselves whether their in- 
terests will or will not be served by the assertion of 
their rights. The moment that the courts, from 
any consideration of temporary expediency or pri- 
vate opinion as to what will best advance the in- 
terest of litigants, undertake to vary their contracts 
or deny their rights, that moment the confidence 
of the community receives a shock, and no man 
knows on what he can rely. It is easy to assert and 
impossible to prove, but I believe it to be true that 
if the courts had in every instance refused to en- 
tertain these applications for the appointment of 
receivers in fact made by the debtor corporation, or 
even if they had selected impartial receivers, and 
making no effort to preserve existing systems had 
facilitated the enforcement of every agreement, the 
railroads of the United States would have been 
reorganized more promptly and on a more enduring 
basis than is now possible, while the confidence of 
the community in the efficacy of law, and the 
sanctity of contracts would have been far greater. 





Judicial action which impairs the obligation of 
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contracts is more dangerous than any statute which 
aims at the same result. 

When the court, through its officers, undertakes 
to manage a railroad for years, and by these officers 
to decide, as it must, without hearing, the ques- 
tions which arise in its operation, when it appoints 
these officers and in so doing grants the final relief 
sought without notice in ex parte proceedings, it 
violates what I believe to be the fundamental rule 
of our constitutional system, so well stated in the 
Massachusetts Bill of Rights, by John Adams: 

‘* The legislative department shall never exercise 
the executive and judicial powers or either of them; 
the executive shall never exercise the legislative 
and judicial powers or either of them; the judicial 
shall never exercise the legislative and executive 
powers or either of them, to the end it may be a 
government of laws and not of men.” 

And here, gentlemen of the American Bar Asso- 
ciation, ends my record of the year’s legislation. 


o—_—— 


Aotes of Amevican Decisions. 

CARRIERS OF GOODS—INTERSTATE COMMERCE COM- 
MISSION—FIXING RATES.—The interstate commerce 
commission has no power, express or implied, to fix 
maximum rates. (Interstate Commerce Commission 
v. Northeastern R. Co. [U. §. ©. C., S. Car.], 74 
Fed. Rep. 70.) 

CoRPORATIONS — BONDHOLDERS. — Provisions in 
corporate bonds, or in the trust deed securing them, 
that a specified majority in value of the bondhold- 
ers may, by their action, bind the minority to any 
alteration, modification or compromise of their 
rights against the corporation or its property, in- 
cluding a postponement of the time of payment of 
interest or principal, are enforceable only when tive 
majority exercise an honest discretion in the inter- 
est of all; and an agreement by a corrupt or collu- 
sive majority, waiving conditions and postponing 
the payment of interest for the purpose of compell- 
ing the minority to sell out to them on terms of 
their own dictation, would not bind the minority. 
(Hackettstown Nat. Bank v. D. G. Yuengling Brew- 
ing Co. [U. 8. C. C. of App.], 74 Fed. Rep. 110. 

CRIMNAL ~~ PRACTICE —- INDICTMENTS — SEVERAL 
OFFENCES. — By the great weight of authority the 
prosecutor is at liberty to charge, in a single count, 
as a single offence, a single act or transaction in 
violation of law, although that act or transaction in- 
volves several similar violations of law with respect 
to several different persons. The application of this 
rule to indictments in the federal courts is not affected 
by the provisions of Rev. St. § 1024, in relation to 
the rejoinder of several offences in different counts 
jn the same indictment. (United States v. Scott 
[U. 8. C. C. Ky.], 74 Fed. Rep. 213.) 











DEED — CANCELLATION — FRAUD.—A conveyance 
of property, fully executed, and which was not in 
itself either illegal or fraudulent, though made for 
the purpose of assisting in the perpetration of a 
fraud by the grantee, will not be set aside by a court 
of equity at the suit of the grantor, and for his 
benefit. (Walton v. Blackman |Tenn.], 36 5. W. 
Rep. 195.) 


Under Rev. St. 
1895, art. 4639, authorizing the record of “ convey- 


DEED — RECORDING — NOTICE. 


ances or other instruments in writing concerning 
lands, ” the record of an instrument purporting to 
convey grantor’s expectant interest in his sister's es- 
tate, with warranty of title, is notice to creditors 
and subsequent purchasers of the grantor. (Hale v. 
Hollon [Tex.], 36 8. W. Rep. 288.) 


Depication. — A dedication of land for a street 
or road need not be in writing, but may be made in 
any manner which clearly and unequivocally indi- 
cates the intention of the owner; and a dedication 
when made and accepted, by act of the authorities 
or by user, is irrevocable, and the right of the 
public cannot be affected by a subsequent occupa- 
tion of the land by the owner of the fee, or another. 
(Buntin:v. City of Danville, [Va.}], 24 S. E. Rep. 
830.) 


FEDERAL COURTS — ADMISSION OF TERRITORIES 
—PENDING CAUSES. — The of the 
United States retains constitutional power to punish, 
through its courts, a crime committed against it in 
one of the territories, although such territory is ad- 
mitted as a State pending the prosecution, and be- 
fore conviction. (United States v. Baum |{U. S. C. 
C., Utah], 74 Fed. Rep. 43.) 


government 


FEDERAL COURTS — CIRCUIT COURT OF APPEALS. 
— When the record upon an appeal from the Circuit 
court to the Circuit Court of Appeals presents both a 
question as to the jurisdiction of the former court, 
and other questions, which, if the Circuit Court is 
found to have had jurisdiction, must be disposed of, 
the Court of Appeals has jurisdiction of the appeal, 
and must consider the question of the jurisdiction 
of the Circuit Court, although that court has dis- 
missed the case for want of jurisdiction and the 
Circuit Court of Appeais act provides (section 5), that 
where the question is alone of jurisdiction, it is to 
be certified to the Supreme Court. (Color v. Grain- 
ger County [U. S.C. C. of App.] 74 Fed. Rep. 16.) 


FEDERAL COURTS — STATE STATUTES. — The 
statute of a State providing for the filing of bills in 
equity for the enforcement of the liability of stock- 
holders in corporations, does not authorizea federal 
court to entertain such a bill, where no special 
ground of equitable cognizance exists. (Alderson 
v. Dole [U. 8. C. C. of App.], 74 Fed. Rep. 29.) 
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\ E cannot pass by without a word of deep 
regret the recent death of Justice 
Calvin E. Pratt, a member of the Appellate 
Division of the Supreme Court, Second De- 
partment. Judge Pratt was one of the most 
distinguished and learned members of the 
judiciary of this State, and his loss to the State 
is great. Justice Pratt was in his sixty-eighth 
year, having been born at Princeton, Mass., on 
January 23, 1828. His father was Edward A. 
Pratt, and his grandfather Capt. Joshua Pratt. 
The family moved to Sutton, Mass., and there 
young Pratt worked on his father’s farm and 
attended the district school until he was sixteen 
years old, when he entered Wilbraham Academy. 
He taught school while attending to his studies. 
In 1849, after a term in the academy in Wor- 
cester, he began the study of law in the office of 
the Hon. Henry Chapin in that city. He was 
admitted to the bar 1852. In 1859 he settled 
in Brooklyn, and opened a law office in New 
York city, with Levi A. Fuller as his partner. 
In early life Justice Pratt joined the Massa- 
chusetts State Militia, and when he moved to 
New York was the major of the Tenth Massa- 
chusetts Infantry and a member of Major-Gen. 
Hobb’s staff. 
of the peace at Worcester. 


In 1853 he was elected a justice 
He was identified 
early with the Democratic organization, taking 
an active interest in politics, and frequently 
going as a delegate to the Massachusetts State 
Justice Pratt had an enviable 
war record. When the war broke out in 1861, 
he and W. H. Browne organized the Thirty- 
first New York Volunteers and Justice Pratt 
‘ received his commission as colonel from Gov- 
He went to the front and 


conventions. 


ernor Seymour. 
participated in many engagements until January 
29, 1862, when he received a bullet in his cheek 
in the fight at Mechanicsville. The bullet shat- 
tered the bone and a portion of it remained in 
the justice’s cheek until a few years ago, when 
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it was removed. The wound caused Justice 
Pratt long years of suffering and it is believed 
undermined his constitution. 

On September 10, 1862, Justice Pratt was 
appointed brigadier-general of volunteers by 
President Lincoln on recommendation of Gene- 
ral McClellan, for gallantry on the field. On 
April 1, 1863, he received an honorable dis- 
charge, and returning to Brooklyn, resumed his 
profession. In the same year he was elected 
colonel of the Twenty-third Regiment. He re- 
tained the command until 1868. 

He was associated in his law practice with 
Grenville T. Jenks, and afterward with James 
Emott and Joshua M. Van Cott. For a short 
time he served as collector of internal revenue. 
In 1869 he was elected to the Supreme Court 
bench by the combined vote of the Democrats 
and Republicans, and he was re-elected at the 
expiration of each term. In 1882 he was as- 
signed to duty on the General Term bench, 
and last year, when the new Appellate Division 
was created, Governor Morton transferred him 
to it. His term was to expire on December 
31, 1898. 

He was an enthusiastic sportsman, belong- 
ing to several hunting and fishing organiza- 
tions, and was a member of the Brooklyn and 
Hamilton clubs. 

Justice Pratt was noteworthy for his habit of 
granting stays in important cases, and lawyers 
from all parts of the State, after exhausting their 
efforts before the local judges, would finally 
turn to Justice Pratt, from whom they seldom 
failed to get relief. This practice evoked some 
severe comments on the Brooklyn justice, espe- 
cially on the part of the prosecuting authorities 
in New York city. Justice Pratt held, that un- 
til the prison doors had closed on an accused 
criminal, he should have all the resources of 
appeal. Justice Pratt’s last public appearance 
was at the dinner given in honor of Justice of 
the Peace Jacob Neu, at which he responded to 
the toast, “‘ A Soldier and a Jurist.” 


The Supreme Court of Minnesota has lately 
had before it several cases involving the con- 
struction of a credit insurance policy, and a 
particularly interesting case is Smith v. Nat'l 
Credit Ins. Co.,68 N. W. Rep. 28. This policy 
insured the plaintiffs against excess losses, 
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caused by the failure or insolvency of custom- 
ers to whom they had made sales on credit, 
these losses to be ascertained by deducting from 
the total losses fifteen per cent thereof and also 
one per cent of the total year’s sales, to be not 
less than a stipulated amount. One plaintiff 
took out such a policy for one year, in which it 
was stipulated that the year’s sales, on which 
the one per cent was to be computed, should 
not be less than $90,000. After the policy had 
run a trifle over ten months, the insurer became 
insolvent, and assigned for the benefit of credi- 
tors, which was held to terminate the policy. 
During the life of the policy, the total amount 
of sales was $75,000; and it was held, that for 
the purpose of estimating the excess loss, the 
one per cent should be computed on this amount 
and not on the $90,000. Another plaintiff took 
out a policy, but did not suffer during its life 
enough loss to enable him to recover; and it 
was decided that he could not recover for 
losses subsequent to the assignment. A third 
policy ran for the full year, and the assignment 
was made nine days after it expired. By its 
terms the insured was barred from recovery, 
unless it made final proof of the year’s losses 
within thirty days after the expiration of the 
year, which it failed to do, but it was held that 
the assignment was a breach of the contract, 
and that the insured could recover on a guan- 
tum meruit without furnishing proofs of loss. It 
was also held that when the policy had not ex- 
pired, the insured could recover back the un- 
earned premium for the balance of the year 
after the assignment; but not the whole of the 
premium paid, though he had suffered no loss 
during the life of the policy. 


Particularly at this season we see and read a 
great deal of the lawyer engaged in politics, 
and later he is either retired to obscurity or 
receives an appointment of more or less value. 
Few lawyers are benefited by a course in poli- 
tics, and either come to regard office-holding as 
the only joy in life, or else become unfitted for 
their profession. That this is a well-worn theme 
we are well aware, yet its truth cannot be doubted 
or questioned. One of the strongest ad- 
dresses on this subject was recently made by 
James G. Flanders, Esq., of the Milwaukee 
bar, who said in part : 

“To revert again to the comparison I used at 








the commencement of this address, I would say 
to you that the conditions confronting the 
young man of the present year are far different 
from those which young men encountered fifty 
years ago. Then, this munificent government, 
with what seemed a boundless domain, stood 
ready to give as a home, without fee or re- 
ward, to every citizen one hundred and sixty 
acres of land. Then, the merchant or the 
manufacturer with a capital of a few hundred 
or a few thousand dollars would seek the fron- 
tier and there build up a fortune for himself 
and his family. Then, the professions were 
not crowded and the young lawyer could seek 
a foothold either in the large cities or in the 
smaller towns, with confidence that speedy 
success would follow. Now, the public domain 
has been given or bartered away, and at the 
opening of every Indian reservation to the pub- 
lic such a wild race by land seekers is witnessed 
as the world has never before seen. Now, the 
merchant or manufacturer, with the small capi- 
tal I have mentioned, ekes out a trembling exist- 
ence until the competition of the gigantic con- 
cerns surrounding him drives him from the 
field. Now, the professions are full to over- 
flowing, and competition, almost as sharp as 
ever prevailed in the Old World, surrounds 
every professional and business man. So sharp 
has this competition become as to cause vari- 
ous schemes and devices to subvert its effects. 
Trusts are organized, which have for their ob- 
ject the stifling of competition and the plunder 
of the people. A contest is waged between 
labor and capital. Strikes and lockouts are of 
frequent occurrence. A spirit of unrest and 
disaster is rife throughout the country. All 
these social and economic problems demand 
the best thought of the country for their solu- 
tion, in order that peace and prosperity may 
reign throughout the land, and in order that a 
free and independent nation shall survive upon 
this continent. 

“You will remember that in an earlier por- 
tion of this address, I said that the lawyer must 
shun politics, I do not wish to retract any 
word then spoken. I had in mind that itching 
for public office which seems to afflict so many 
men admitted to our profession, and which 
leads them to neglect the law for political ad- 
vancement. Ido not think you have under- 
stood me as advising you to refrain from the 
performance of your duties as citizens. At all 





THE ALBANY LAW JOURNAL. 








times during your professional life, it will be 
within your power to use the professional train- 
ing you have acquired in the solution of pub- 
lic questions. The town meeting of New Eng- 
land is said to be the simplest example of a re- 
publican form of government. In all suitable 
places, and at all suitable times, the voice of 
the lawyer should be against oppression and 
injustice, in whatever form they may come. 
His influence should be against corruption in 
public office or at the polls. It should be his 
part to strike down the system which puts up 
a senatorship at auction to the highest bidder. 
It should be his privilege to prevent the enact- 
ment of laws providing for the taxation of the 
many for the benefit of the few. It should be 
his duty, so far as possible, to aid in the pas- 
sage of laws which will purify politics. And 
it should be his effort to see that the affairs of 
the municipality of which he is a resident are 
administered honestly, fairly, economically, 
and in a businesslike manner. 

“Tf, by reason of inherited or acquired for- 
tune, he is able to give to the service of the 
public that skill and that strength which have 
gained him a position in his profession, the 
public will then profit by his professional train- 
ing. If, on the other hand, he seeks political 
preferment and public office without that train- 
ing, he enters the public service with insufficient 
training, and renders inefficient service. In 
the majority of instances he becomes a con- 
stant applicant for public office; he cannot 
live without it; and retires therefrom embit- 
tered and disappointed.” 

The Supreme Judicial Court of Massachu- 
setts recently decided an unusually inter- 


esting case, involving a very important ques- 


tion of law. ‘The case arose by a city building 
a sewer in a public street, the soil of which 
opposite plaintiff’s premises consisted of about 
three feet of gravel filling, upon about ten feet 
of peat and silt, below which was very fine sand 
and silt on quicksand. The soil of plaintiff's 
premises was of the same nature, and part of 
the same strata; the underlying sand contained 
agreat deal of water, and while the sewer trench, 
which was twenty-six feet deep, was being dug, 
it was kept free from water. A great deal of 
substratum of water-logged sand ran into the 
trench from plaintiff's premises, and the surface, 





being deprived of its subjacent, and lateral sup- 
port, cracked and settled, and his buildings 
were injured. Upon these facts it was held that 
the city was liable to him for damages. Three 
of the justices dissented on the authority of an 
English case, 4 L. R. Exch. 248, 1869, where 
it was decided that the owner of land had no 
right to the support of subterranean waters, and 
could not recover damages from one who, by 
draining his own land, withdrew such support 
from another, and caused his land to subside, 
and on the ground that quicksand which flowed 
so freely as to be raised by a pump ought to 
follow that analogy. (Cabot v. Kingman, 44 N. 
E. Rep. 344-) 


About the court house in New York city there 
are often seen two members of the bar who 
are still in active practice although they have 
attained a green old age. These two men and 
many other members of the bar who are close 
to or beyond the seventh decade would give 
the idea that the practice of the law tends to 
foster longevity or that it has net the septic in- 
fluences which may tend to shorten life in some 
other walks of a busy world. 

There is an age limit, seventy years, for the 
judges, but such is not the case as to members 
of the bar. So that while now and then a 
judge is obliged to leave the bench when his 
wisdom has been ripened by seventy years of 
experience, there are members of the bar prac- 
ticing away beyond that limit. The law seems 
to be a vocation to which men usually cling to 
the end. In many other’ callings men plan to 
retire when they have made their pile, but 
among the men who have retired from active 
business few lawyers are found. When a 
member of the bar does not feel like digging 
along in the active business of an attorney he 
often devotes himself solely to counsel work or 
delegates the active attorney work to clerks or 
attorneys whom he employs. The value of 
the opirion of a lawyer who has kept at work 
is, as a rule, considered to increase with his 
years. Dickens speaks of a promising young 
lawyer of forty years, indicating the length of 
the study of the science. With the modern 
codes, digests, and countless other reference 
books, there has been a great shortening of the 
time in which proficiency could formerly 
be attained, but there is still a marked de- 
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mand for the older members of the pro- 
fession. 

The oldest man at the bar of New York city 
is William Cookson Carpenter, who was ninety- 
three years of age on July 30 last. He was 
born in New Brunswick, and has been in .prac- 
tice in New York city for sixty years. 

The other old member of the bar referred to 
is ex-Recorder James M. Smith. Mr. Smith 
has been engaged in the most difficult cases in 
the higher courts all his life, and has always 
been considered one of the most careful men 
in the preparation of a case and one of the 
best men before judge or jury at the bar. He 
is large, tall and walks still with a firm step. 
He has tried several cases in the last two years, 
but has not been about much during the last 
six months. He is reticent about his age, but 
it must be close on to ninety. 


In Zn re Kingston Cotton Mill Co. (No. 2), 
[1896] 2 Ch. 279, it appeared that for some 
years before acompany was wound up, balance- 
sheets signed by the auditors were published 
by the directors to the stockholders, in which 


the value of the company’s stock-in-trade at the 
end of each year was grossly overstated. The 
auditors relied on certificates, willfully false, 
given by one of the directors, who was also 
manager, and a man of great business ability 
and high repute, as to the value of the stock- 
in-trade. Dividends were paid for some years on 
the supposition that the balance-sheets were 
correct; but if the stock-in-trade had been 
stated at its true value, it would have appeared 
that there were no profits out of which a divi- 
dend could be declared. If the auditors had 
compared the different books and added to the 
stock-in-trade at the beginning of the year the 
amounts purchased during the year, and de- 
ducted the amounts sold, they would have seen 
that the statement of the stock-in-trade at the 
end of the year was so large as to call for ex- 
planation ; but they did not do so. On wind- 
ing-up, the liquidator sought to charge the 
auditors with the amount of the dividends im- 
properly paid, on the ground that they had 
been guilty of misfeasance. This contention 
was upheld by the court below (Vaughan 
Williams, J., [1896] 1 Ch. 331), but his de- 
cision was reversed by the Court of Appeals, 
which held that an auditor is not bound to be 








suspicious where there are no circumstunces to 
arouse suspicion; he is only bound to exercise 
a reasonable amount of care and skill; and 
that as it was no part of the duty of the auditors 
to take an account of stock, they were justified 
in relying on the certificates of the manager, in 
view of his reputation in the business world, 
and were not bound to check his certificates in 
the absence of anything to raise suspicion ; and 
that consequently they were not liable for the 
dividends wrongfully paid. 


The Supreme Court of Michigan has recently 
decided a curious question as to the appor- 
tionment of interest on a mortgage between a 
present and expectant life estate. The plaintiff 
owned a present life estate, and the fee in the 
remainder, subject to an expectant life estate 
in the defendant, contingent on the plaintiff's 
death. The defendant’s life estate and the 
fee were subject to a mortgage purchased by 
the plaintiff, who sued the defendant for inter- 
est. It was held that the latter was liable to 
the plaintiff for a share of the interest on the 
mortgage debt due or to become due during 
the expectancy, proportionate to the relative 
values of their estates; that upon the vesting 
of the life estate in the defendant she would 
become liable for the whole of the interest; 
and that the amount of the present payment of 
it should be computed upon the basis of the 
expectancy of life of both plaintiff and defend- 
ant. (Damm v. Damm, 67 N. W. Rep. 984.) 


In Victor G. Bloede Co. of Baltimore city 
v. Bloede, 34 Atl. Rep. the Court of 
Appeals of Maryland has decided that a by- 
law of a stock corporation, which provides that 
if any stockholder shall desire to dispose of his 


1127, 


stock he shall give written notice to the presi- 
dent of his intention to sell, which notice the 
president shall communicate to the other stock- 
holders, that the stockholders shall then have 
the option to purchase the stock at the price 
named, and that the corporation shall have the 
option to purchase it if the stockholders do not 

their option, is an_ invalid 
on the power of alienation, 


exercise 
straint 


re- 
and 
void. ‘This decision is in entire accord with 
the recent holdings of courts in this and other 


states. 
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LEGAL EDUCATION IN ENGLAND. 


BY 
GEORGE HENRY EMMOTT, 
OF 
The Johns Hopkins University, Baltimore, Marylan4. 


Address delivered before the*Section fon Legal Education of 
the American Bar Association at its annual meeting at 
Saratoga, August, 1896. 


RITING in the North American Review, in the 
year 1878, Mr. Charles W. Eliot said : ‘‘ The 
abandonment by the English universities of the 
great field of professional education is one of the 
most noteworthy things in their history. Formerly 
they, like the continental universities, had faculties 
of theology, law, and medicine; but professional 
instruction in law and medicine has been practi- 
cally abandoned by them for generations.” * * * 
Whatever truth there may have been in this criticism 
concerning the attitude of the great English uni- 
versities, at the time when it was written, towards 
professional instruction in law and medicine, no 
one can, I think, read the evidence recently given 
before the Gresham University Commission by such 
distinguished lawyers as Lord Coleridge, Lord 
Davey, Lord Rigby, Lord Bowen, Mr. Bryce, Sir 
Frederick Pollock, Sir Richard Webster, Professor 
Dicey, Sir William Anson, Professor Holland and 
many others, without coming to the conclusion that 
the subject of legal education, its aims and methods 
is receiving a very large share of attention from 
many of the ablest minds in England at tiie present 
day, and that the universities of Oxford and Cam- 
bridge, as well as the Inns of Court and the Incor- 
porated Law Society, are fully alive to the impor- 
tance of providing a thoroughly systematic and 
scientific course of legal study. That much still 
remains to be done in working out such a scheme, 
and in co-ordinating its several parts, no one ac- 
quainted with the condition of things in England 
can deny, and that English teachers of law may re- 
ceive valuable suggestion and encouragement from 
the experience of the great law schools in the 
United States, where English law has been in many 
cases so long and so excellently taught, in a way in 
which English lawyers are sometimes disposed 
to believe that it is impossible to teach it, is 
equally true. In endeavoring within the limits 
of a short paper to give some account of the 
present condition of legal education in Eng- 
land, I feel I have undertaken a somewhat diffi- 
cult task, and one by no means easy to discharge 
within the time allotted to me. In the first place 
it may not be superfluous to point out that the 








English use of the words ‘‘college” and ‘‘ univer- 
sity,” is entirely different from the American. 
There is no such corporation as Cambridge College 
or Oxford College, The great corporation, which 
contained in the year 1892, 12,799 persons, who in 
some way or other retain more or less active con- 
nection with it, of whom 2,909 are undergraduates, 
is officially designated as “ The Chancellor, Masters, 
and Scholars of the University of Cambridge.” In- 
cluded in this corporation are seventeen colleges 
and two public hostels, ‘‘ founded,” as the Univer- 
sity Calendar says, ‘‘ for the study of learning and 
knowledge, and for the better service of church 
and State.” Each of these colleges and hostels is 
a distinct and independent body corporate, bound 
by its own statutes, holding its own property of 
various kinds, enacting rules and regulations for 
the guidance of its members; but subject to the 
paramount laws of the university. The University 
of Cambridge then is the confederation of these 
seventeen colleges and two hostels, and it is the uni- 
versity which conducts the examinations for and con- 
fers all degrees, which awards ‘university prizes, 
scholarships and studentships, and which through 
its professors, readers, lecturers, teachers, curators 
and demonstrators is taking a gréater part of each 
year in the work of preparing students for those 
examinations which it itself conducts. The Uni- 
versity of Cambridge, as distinct from the various 
colleges which compose it, has forty-one professors 
and six readers, besides a large number of lecturers, 
teachers, superintendents, curators, demonstrators, 
etc., who are all university officers, Of these forty- 
one professors, three give practically the whole of 
their time to lectures on legal topics and to the 
work of research in the field of law, viz.: the 
Regius professor of civil law, the Downing profes- 
sor of the laws of England, and the Whewell 
Professor of international law; there is also a 
reader of English law, who gives regular instruction 
throughout the entire year. In addition to this 
each college has its own teaching staff, many of 
whom are men who can and do teach excellently, 
and eight colleges at Cambridge are providing sys- 
tematic instruction in law during the present 
academic year, viz.: Trinity (two lecturers), Trinity 
Hall (two lecturers), Downing (three lecturers), 
Caius, Christ’s, Pembroke, Peterhouse, and Clare. 
In addition to the preceding, Dr. Anningson also 
lectures on Medical Jurisprudence, and there are 
courses of lectures on legal topics by two other 
gentlemen, who do not seem to be attached to any 
particular college. By means of the system of 
inter-collegiate lectures each of the above courses 
is practically open to every member of the univer- 
sity. 

At Oxford there are four university professors in 
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the faculty of law, viz., the Regius professor of the 
civil law, the Vinerian professor of English law, 
the Chichele professor of international law and 
diplomacy, and the Corpus professor of jurispru- 
dence. In addition to the courses given by the 
university professors, and by the university readers 
in English and Indian law, there are also many courses 
given by law lecturers who are attached to the vari- 
ous colleges of the university, and which are practi- 
cally open to every member of the university on 
payment of a fee never exceeding £1 per term. 
The Ozford University Gazette for October 15, 
1894, announces for Michaelmas term, 1894, seven 
courses of lectures on topics falling within the field 
of Roman law, six courses of lectures on different 
topics in English law, one course in international 
law, seven courses of lectures in jurisprudence 
(historical and analytical), two courses in Indian 
law, and one course in constitutional history. 

In the University of Cambridge, the degree of 
bachelor of law is an honors degree, i. e. it can 
only be conferred on a student who has either ob- 
tained honors in both parts of the examination for 
the law tripos, or who has obtained honors in one 
part of that examination and in the same or some 
previous term has obtained honors in any other of 
the honors examinations of the university. 

The examination for the law tripos now consists 
of two parts, and a student may be a candidate for 
honors in the first part of the examination if at the 
time of such examination he be in his fifth term at 
least, having previously kept four terms, the uni- 
versity year at Cambridge being divided into three 
terms. As students usually enter the university in 
October the intention clearly is that the student 
should take this examination at the end of his 
second year, and this he is strongly recommended, 
although not actually obliged to do. The examina- 
tion consists of seven papers on the following 
subjects: 


Paper 1. General Jurisprudence. 

Paper 2. History and General Principles of Roman 
Law. 

Papers 3 and 4. The Institutes of Gaius and Jus- 
tinian, with a selected portion of the Digest. 

Paper 5. English Constitutional Law and History, 
including a general view of the present English 
legal institutions. 

Paper 6. Public International Law. 

Paper 7. Essays and problems, having reference 
to the subjects set for this part of the examination. 


In commenting on this scheme in his paper on 
“The Law Tripos” in ‘‘The Students’ Guide to 
the University of Cambridge,’’ Professor E. C. 
Clark explains the intention of its framers through- 
out as being “to define and assort the subjects in 
the most general terms, specifying no books but 





the Roman Institutes and Digest, and leaving a 
very free power of making special arrangements for 
each particular year to the board.” He also draws 
attention to the fact that the subjects included in 
this part of the Tripos comprise those which may 
fairly be regarded as forming part of a high-class 
education, and not like the subjects included in 
the second part, as bearing directly upon the prac- 
tice of English law. 

The second part of the Law Tripos may be taken 
by a student if at the time of such examination he 
be in his eighth term at least, having previously 
kept seven terms, provided that twelve complete 
terms shall not have passed after the first of the 
said seven terms. This examination consists of six 
papers on the following subjects: 

Papers 1 and 2. The English Law of Real and 
Personal Property. 
Papers 3 and 4. 

and Tort. 

With the equitable principles applicable to these 


The English Law of Contract 


subjects. 

Paper 5. English Criminal Law and Procedure, 
and Evidence. 

Paper 6. Essays, having reference partly to the 
subjects of the first, partly to those of the second 
part. 

No student can be a candidate for honors in part 
II unless he has previously obtained honors either 
in part I, or in some other honor examination of 
the university. 

The regulations provide that the board of legal 
studies shall from time to time publish a list of 
books recommended to candidates for examination, 
and may from time to time limit any or all of the 
above-mentioned subjects to a department or de- 
partments of the same; provided that sufficient pub- 
lic notice of the limitation is given. From the 
great scope of the Digest of Justinian this work 
must always be represented by selected portions. 

The list of books recommended for the Law 
Tripos and medical examination by the board of 
legal studies in 1892-3 was as follows, the names of 
the books of principal importance being in each 
case italicized. 

JURISPRUDENCE. —Blackstone’s Commentaries In- 
troduction, §§ 2, 3, and the general part in the first 
chap. Book. Austin’s Jurisprudence, 
Markby’s Elements of Law. Clark's Practical Ju- 
risprudence. Clark’s Analysis of Criminal Liabil- 
ity. Holland’s Jurisprudence. Maine’s Ancient 
Law, Village Communities, Early History of Insti- 
tutions, and Early Law and Custom. Savigny’s 
System des heutigen, Romischen Rechts. See the 
French translation by Guenoux and the English 
translations of Vols. 1, 2 and 8 by Holloway, Ratti- 
gan and Guthrie. 

Roman Law.—Parallel Texts of Gaius and Justi- 


of each 
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nian; Gneist’s Institutionum et Regularum Juris 
Romani Syntagma. Gaius; edited by Abdy and 
Walker, Poste, or Muirhead. Justinian’s Institutes; 
edited by Abdy and Walker or Moyle. Muirhead’s 
Historical Introduction to the Private Law of Rome. 
On Roman Law generally; Roby’s Introduction to 
the study of the Digest, Mackeldey’s Systema 
Juris Romani, Hunter’s Roman Law, or Salkowski’s 
Roman Private Law. Gibbon’s Decline and Fall of 
the Roman Empire, chap. 44. As a Lexicon, Dirk- 
sen’s Manuale Juris Civilis. 

INTERNATIONAL Law.—Hall’s International Law, 
or Wheaton’s Elements of International Law (ed. 
Boyd). Halleck’s International Law. Calvo’s Le 
Droit International Theorique et Pratique. Wheat- 
on’s History of International Law. Maine’s Lec- 
tures on International Law. Pitt Cobbett’s Leading 
Cases on International Law. Van Holtzendorff’s 
Handbuch Volkerrechts. 


EneLisH LAw.—ReaAu Property: Williams’ Law 
of Real Property, or Edward’s Compendium of the 
Law of Property in Land. Digby’s History of the 
Law of Real Property. Challis’ Law of Real Prop- 
erty. PERsonAL Property: Williams’ Law of 
Personal Property. Conrracr: Anson’s Law of 
Contract, or Pollock’s Principles of Contract. Torr: 
Pollock’s Law of Torts. Bigelow’s Elements of 
the Law of Torts. CrimrmyaL Law: Stephen's 
Commentaries Book VI. (Vol. IV). Stephen’s Di- 
gest of the Criminal Law. Stephen’s Digest of the 
Law of Evidence. Stephen’s History of Criminal 
ConsTITUTIONAL LAW AND History: An- 
son’s Law and Custom of the Constitution (Vols. I 
and Il). Dicey’s Law of the Constitution. Hearn’s 
Government of England. Stubbs’ Constitutional 
History, Hallam’s Constitutional History. May's 
Constitutional History. Taswell-Langmead’s Eng- 
lish Constitutional History. GmNERAL TEext-Book : 
Stephen’s Commentaries on the Law of England. 
Holme’s Lectures on the Common Law. SELECTION 
or Cases: Smith’s Leading Cases on the Common 
Law. Tudor’s Leading Cases on the Law of Real 
Property. Finch’s Select Cases on the Law of 
Contract. Ball’s Select Cases on the Law of Torts. 
Thomas’ Select Cases on Constitutional Law. 

The study of law is recognized by the University 
of Oxford in two ways. On the one hand law is 
recognized as a distinct and separate faculty in 
which the degree of bachelor of civil law (B. C. L. 
is granted upon the result of a very thorough and 
well-arranged examination to those only who have 
been previously admitted to the degree of bachelor 
of arts (not necessarily in any particular school). 
The degree of doctor of civil law (D. C. L.) may 
also be granted in this faculty to any bachelor of 
civil law who has occupied himself in the study of 
civil law for five complete years, to be reckoned 


Law. 








from the date of his admission to the degree of 
bachelor of civil law, and has written a dissertation 
upon some legal subject approved by the Regius 
professor of civil law. 

On the other hand, by the constitution of the 
final honor school of jurisprudence, law has become 
one of the several optional subjects of study and 
examination by which a successful candidate may 
take a degree with honors in arts, and may in this 
way be said to have been treated as a part of 
general education. If the student possesses the 
necessary ability, and can afford the necessary time, 
he may postpone his study of law until he has ob- 
tained honors in some other final school, and he 
may then either take the honor school of jurispru- 
dence as a second honor school, or he may prepare 
himself for the examination for the degree of 
bachelor of civil law. 

The subjects of the final honor examination in the 
school of jurisprudence are: 

1. Jurisprudence. 

2. Roman law. 

3. English law (including contracts, testamentary 
and inter-state succession, real property and con- 
stitutional law). 

4. History of English legal ayd political institu- 
tions. 

5. International law. 

The subjects of the examination for the degree of 
B. C. L. are: 


1, Jurisprudence. 

2. Roman Law. 

3. English Law (including Real and Personal 
Property, Contracts, Torts, Criminal Law, the Pro- 
cedure of the High Court of Justice, and Equity.) 

4, International Law (Private) or the Law of 


Neutrality. Every candidate is also required to 
take up one special subject in Roman Law, and one 
special subject in English Law, to be selected by 
himself out of a list of subjects prescribed by the 
board of the faculty of law. 

It will thus be seen that both at Oxford and 
Cambridge the study of Roman law occupies a most 
important and leading position, and that at Cam- 
bridge no one can take a degree in law, nor at Ox- 
ford can any one take a place in the final honor ex- 
amination in the school of jurisprudence, nor obtain 
the degree of B. C. L., without a knowledge of its 
history and principles, and an acquaintance with at 
least some selected portion or portions of the Digest 
of Justinian. The effect of this training upon suc 
cessive generations of English lawyers, it is, in my 
opinion, impossible to over-estimate, and I think 
that there is no more encouraging sign in connec- 
tion with the present position of legal education on 
both sides of the Atlantic than the firm and assured 
position which the study of the Roman law now 
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enjoys, not only in the great universities of Eng- 
land and Scotland, but also in several of the uni- 
versities in the United States. Nowhere have the 
claims of the study of Roman law for recognition as 
an important branch of legal training been more for- 
cibly and clearly set forth than by Prof. Bryce in his 
voledictory lecture delivered before the University of 
Oxford on his retirement from the chair of civil 
law in June, 1893, and probably no one has better 
illustrated, both in his own career and in the suc- 
cessive generations of lawyers whom he has done so 
much to train, the value of the studies which he so 
long and abiy represented at Oxford, After an ex- 
perience of sixteen years, a considerable part of 
which has been spent as a teacher of both Roman 
and English law, on both sides of the Atlantic, my 
experience of the value of the study of Roman law 
as an element of legal training, leads me to attach 
more and more importance to it every year. On 
one point I trust that I may not be considered out 
of place in making a comparison between the posi- 
tion which the study of Roman law occupies in 
England and the United States respectively. Both 
at Oxford and Cambridge the professor of civil law 
is an important member of the faculty of law, lec- 
turing in the law school to law students, and having 
an equal academic rank and standing with the other 
professors in the law school. In the United States 
it not unfrequently happens, that in those institu- 
tions where there is a school of history or a school 
of political science, and also a law school, the pro- 
fessor of civil law lectures in the school of history 
or the school of political science, and not in the law 
school, and I think that in this way the students 
are apt to regard the civil law as a purely orna- 
mental and not as a necessary or even a very 
desirable part of their legal studies. If Roman 
law is worth teaching to law students, if, 
as Dr. Bryce thinks, its study ‘‘is now 
destined to shine with a steady light 
for generations to come,” in the universities of 
America it should, in my opinion, be taught in the 
law school by a man trained in both common and 
civil law, who knows not only his Gaius and his 
Digest, but who is also in touch with actual busi- 
ness life, who has seen something, at any rate, of 
practice, even if not still actually engaged in it, 
and who can teach Roman side by side with English 
law, pointing out the analogies between the two 
systems, and the many ways in which the history of 
the one tends to throw light upon the history of 
the other. In the opportunities for placing the two 
systems side by side, for making the teaching of 
each observe the teaching of the other, Dr. Bryce 
has clearly shown one great advantage which Eng- 
lish and Anglo-American civilians enjoy, as com- 
pared with continental jurists, because with us the 





Roman law is not the basis of the current law, but 
rather a parallel system with which comparisons 
can be made, and because the two systems have 
developed independently, and the English ‘ illus- 
trates the Roman equally where it differs and where 
it agrees.” 

A student leaving an English university, and in- 
tending to make the law his profession, must de- 
cide whether he wishes to become a barrister or a 
solicitor, as in either case he must pass a further 
examination of substantial difficulty before he is 
admitted to practice. These examinations are not 
under the control of the universities, but are con- 
ducted in the case of barristers, by the Council of 
Legal Education, consisting of twenty Benchers, 
five of whom are nominated by each Inn of Court, 
and in the case of solicitors by the Incorporated 
Law Society. Under the Consolidated Regulations 
issued by the Four Inns of Court in January, 1892, 
systematic instruction conducted by a permanent 
staff of readers and assistant readers, now consist- 
ing of twelve persons, is given in the following 
subjects: 

1, Roman Law and Jurisprudence and Interna- 
tional Law, Public and Private (Conflict of Laws). 

2. Constitutional Law (English and Colonial) 
and Legal History. 

3. English Law and Equity, viz: 

(a) Law of Persons, including: 

Marriage and Divorce. 

Infancy. 

Lunacy. 

Corporations. 

(4) Lawof Real and Personal Property and 

Conveyances including: 

Trusts; Mortgages. 

Administration of Assets on Death; 
on Dissolution of Partnership; on 
Winding-up of Companies, and in 
Bankruptcy. 

Practical instruction in the prepara- 
tion of Deeds, Wills and Contracts. 

(c) Law of Obligations. 

Contracts. 

Torts. 

Allied subjects (implied to or quasi- 
contracts), estoppel, etc. 

Commercial Law, with especial refer- 
ence to Mercantile Documents in 
daily use, which should be shown 
and explained, 

(d) Civil Procedure, including evidence. 
(e) Criminal Law and Procedure. 

Instruction is also given in Hindu and Moham- 
medan Law, and in Roman Dutch Law, the system 
of Law which is in force in the South African and 
other colonies originally ceded by Holland to Eng- 
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land. The course of study is intended to cover 


two years, the intention being that the student will 
attend an elementary course of lectures and classes 
for one year, and will then devote a second year to 
the Advanced Course. A student who has taken 
the degree of Bachelor of Law at Cambridge, or 
who has taken the degree of B. C. L., or taken hon- 
ors in the Final Honor School of Jurisprudence at 
Oxford, will be excused the examination in Roman 
Law, but he must still pass an examination in such 
of the heads of the English Law and Equity pre- 
viously mentioned under division 3, as the 
Council shall from time to time determine, 
although he will from the nature of the case have 
already done at the University most of the work 
necessary for passing this further examination. 

It is extremely desirable that a candidate for ad- 
mission to the bar should spend not less than one 
and in most cases two years in the chambers of a 
working member of the junior bar before attempt- 
ing to practice, and the council of legal education, 
after some experience of the working of their new 
scheme, thus write: ‘‘The council, while thus 
providing instruction both in practice and theory, 
desire in no way to discourage students from comply- 
ing with the recommendation contained in consoli- 
dated regulation 36, and attending, at some period 
before entering on the active duties of the profes- 
sion, in the chambers of a barrister, conveyancer or 
pleader, for the purpose of obtaining a more exact 
and intimate knowledge of the details of practical 
work than can be obtained in lectures and classes. ’ 
The examinations required in the case of those who 
intend to practice as solicitors are so fully described 
on pp. 88-41, of the report of the committee on legal 
education of the American Bar Association submitted 
at Saratoga in 1892, that it seems unnecessary to 
again describe them. 

The recommendations contained in the report of 
the commissioners, who were appointed to consider 
the draft charter for the proposed Gresham Uni- 
versity in London, in reference to the subject of 
law is full of interest. The commissioners had 
before them several of the most eminent English 
judges, together with eminent practicing members 
from both branches of the profession, and several 
university professors from Oxford and Cambridge, 
and they were also very much interested in all that 
the writer could tell them about the experience of 
the Johns Hopkins University, especially in its 
recognition of historical and comparative jurispru- 
dence as one of the objects which may be taken by 
a graduate student for the advanced university 
degree of doctor of philosophy. They suggest that 
the faculty of law in the proposed new university 
should be constructed with a view to the needs of 
the following four classes of students : 








1. Persons studying for the profession of law, 
whether as students in the Inns of Court, or as ar- 
ticled clerks, and whether designing to practice in 
England, in India or the colonies. 

2. Persons engaged or about to engage in the 
public service, whether civil or diplomatic, whether 
in England, in India or the colonies. 

3. Persons engaged or about to engage in pub- 
lic life or in the administration of public law as 
members of parliament, magistrates, etc. 

4. Persons applying themselves to the work of 
investigation or research in any of the subjects of 
the faculty. 

The subjects which, in their view, should be rep- 
resented are as follows: 

English law, includiag 

1. The subjects previously enumerated under the 
head of ‘ English Law and Equity” in clause 28 of 
the Consolidated Regulations of the Inns of Court. 

2. Constitutional and administrative law and 
legal history, English and colonial. 

3. International law, public and private, consid- 
ered in its bearing upon English law, criminal and 
civil; status; testamentary, mercantile and shipping 
law; extradition, ete. 

Indian and colonial law, public and private; in- 
cluding Hindu and Mohammedan law. 

International and diplomatic law and history. 

Roman law. 

Comparative jurisprudence, public and private, 
including American and foreign constitutional law 
and history. 

Theory of law and legislation, including origin 
and grounds of law, and forms and methods of leg- 
islation. 

Economics. 

I believe that the statement made by Mr. Edmund 
Wetmore in his paper read before this association 
last year is absolutely true, that ‘‘ More is required 
of the lawyer in this country than is required of the 
same profession anywhere else in the world,” and 
this being so, it is surely of the highest importance 
that his training should be as broad and thorough 
as possible. Further than this there has undoubt- 
edly been no period in the world’s history during 
which the study of law in the broadest and most 
enlightened spirit possible has been of as much im- 
portance not only to our profession, but also to 
society at large, us it is to-day. We are face to face 
with problems of many kinds on both sides of the 
Atlantic, of which our ancestors never dreamed. 
And whilst I believe that nothing can ever supply 
the lack of that training which a student obtains in 
the office of a practicing lawyer, yet I agree with 
Professor Woodrow Wilson, that it is to the col- 
leges and universities of the United States that we 
must look for our best hopes of promise for the 
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future. If we can show that the study of law, 
when rightly pursued, is liberalizing and not a purely 
technical study, that it is one calculated to call into 
exercise the highest powers and capacities of the 
human mind, that it is capable of that historical 
and comparative treatment which is the glory of 
modern science, we shall in that way have proved 
its claims to a high rank in the curriculum of uni- 
versity studies and shall, I believe, have done a 
service not only to the profession to which we are 
all proud to belong, but also society at large. 


——_—_ 


PURITY OF THE JUDICIARY, 


By Henry WoLLMAN, Esq., of Kansas City, Mo. 

a | THINK one of the worst things a judge can do 

is to accept railroad passes. A man may be a 
lawyer ina little town in Nebraska or Missouri, and 
the railrvad officials would not even take the trou- 
ble to pick him off of the sidewalk if he should fall 
down stairs, but in a few weeks he is elected judge, 
and they overwhelm him with passes. 
is it? They certainly are not giving them to him 
except on the theory that they expect something 
from him. I think, with rare exceptions, they are 
fooled, but undoubtedly they give that judge those 
passes because they expect favors from him. They 
give his family passes; they give all his relatives 
passes; they don’t do it from any disinterested or 
pure motive; they simply do it because they think 
that by giving him those passes they will ingratiate 
themselves with him, and that it will be to their ad- 
vantage in the end. If that isn’t true, I want to 
know why it is that the moment these judges get 
out of office their passes cease ? 

‘* Just think of the spectacle of a judge of a court 
riding around in a special car provided by a rail- 
road company. If this special car isn’t given to 
bribe him, then why do they give it to him? Of 
course, the judge does not think it is, but what | 
am searching for is the railroad company’s motive. 
They wouldn’t do it if he were not in office, but 
they do it to curry favor with him, and the public 
understands it, and it injures the judiciary, and it 
leads people to believe that this is an indirect way 
of bribing the judge. Suppose that I had a little 
pie store, and [ was in a lawsuit with one of my 
neighbors, and I sent the judge on Christmas day 
ten little pies. He would certainly return them, be- 
cause he would think I was trying to ‘reach’ him; 
or if I had a dry goods store and the daughter of 
the judge, before whom I had a case pending, came 
to my store and I gave her a parasol, the judge, in 
his indignation. would have her return it immedi- 
ately, and yet he would accept hundreds and hun- 
dreds of dollars of transportation from a railroad 
company, which is constantly prosecuting or de- 


Now, why 





fending cases before him. These things become 
noised about, and the rank and file of the people 
reason that the judge isn’t accepting something for 
nothing, and while we lawyers know that the judges 
are not influence1 by such things, laymen do not 
understand it, and the effect is very bad. 

“A judge issues an injunction, the effect of 
which is to stop a boycott, and the result might be 
to end a strike ; he does it because he is required 
by the law to do so. He undoubtedly is just like 
the rest of us; if he could favor the poor man in 
the fight, and not violate the law, he would do it, 
but he can’t, issues the injunction. In 
a few weeks he concludes that like 
to take a trip across the continent, the 
same railroad company on whose behalf he issued 


and he 
he would 
and 


the injunction, furnishes him a special car and he 
rides in state, eating their food and drinking their 
wine. Every man connected with that strike or 
who was affected by that injunction who hears of it 
believes that the judge is in league with the rail- 
road against the wage earners, and refuses to be- 
lieve that that injunction was issued because it was 
in accordance with the law, but insists that it was 
issued because the railroad company had what they 
call a ‘pull’ with the judge. 

“Tf I had the law-making power, I would in- 
crease the salary of the judges, for none of them 
are paid enough. I[ would allow them big mileage 
for every mile they travel, but I would make ita 
penal offense for any judge, for himself or any 
member of his family or for’ any friends, to accept 
any pass from any railroad company anywhere in 
the United States. 

‘‘Another very unfortunate circumstance is the 
fact that railroads make a business of sending lob- 
bies to judicial conventions; especially when appel- 
lute judges are to be nominated. Now, why should 
the railroads or any corporation or any anti-corpora- 
tion influence send a lobby to control a judicial 
nomination, when a judge who is upon the bench 
is supposed to be impartial and fair, and to decide 
according to the facts and the law, regardless of 
the parties? It is almost a crime for any man who 
believes that his nomination was brought about bya 
railroad or corporation lobby to accept a judicial po- 
sition, for he must know that if he colors his decisions 
in their favor he is doing injustice to the public, 
and if he doesn’t do that he is permitting them to 
waste their money. Nobody on earth would be- 


lieve that the railroad companies are sending well 
fed and well paid lobbies to control nominations 
out of a spirit of patriotism, and what every law- 
yer who has sufficient standing to be upon the 
bench should do is to say: ‘I won't take a nomi- 
nation that is brought about by any railroad or cor- 
poration or anti-railroad or anti-corporation influ- 
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ence,’ and the people should veto any nominations 
that come through that source. 

‘‘These things may not seem of any great im- 
portance to us lawyers, who are deeply imbued 
with the opinion that our judges are not at all 
affected by these things and who know from our 
own experience that corporations which bestow 
these little favors upon judges are more often 
worsted in our courts than their antagonists, and 
that the people who show these favors to judges 
are often loudest in their complaints, but yet we do 
know that these things make a much deeper im- 
pression upon the public than even the supposed 
condition of things justifies. 

‘‘Our judges should be absolutely above suspi- 
cion, for it is almost as unfortunate for a judge to 
be suspected as it is for him really to be bad, for 
the public, when suspicion is cast upon a man who 
ought to be far above it without investigation, be- 
lieves the charge at once, and if ever the confidence 
which our people have in our courts shall be fully 
shattered no man can tell how dire the result or 
how serious the havoc will be.” 


- 


ENGLAND: THE GOVERNMENT AND THE 
SESSION, 


Lonpon, August 24. 1896. 

i ow history of the session which has just closed 

has been surprising and instructive, and may 
have some interest for American readers even in the 
midst of their far more exciting struggles. At its 
beginning everything augured well for the govern- 
ment. They were supported by a majority in the 
House of Commons far larger than any since 1833, a 
majority of 152. They had acabinet no doubt incon- 
veniently large, but one which contained such able 
and experienced administrators as Lord Salisbury, the 
Duke of Devonshire, Mr. Goschen, and Sir M. Hicks- 
Beach, and two effective debaters in Mr. Chamber- 
iain and Mr. Arthur Balfour. They had not only a 
small British opposition to confront them, but an 
Irish opposition divided into three mutually hostile 
factions — an advantage of immense value. The 
country was not anxious for much legislation, hav- 
ing been rather alarmed by the number and gravity 
of the measures which the preceding ministry had 
put forward, and would have been well content had 
the new government given it a prudent and busi- 
ness-like administration of foreign and domestic 
affairs. The session, however, has proved a disap- 
pointing one to the dominant party; and the gov- 
ernment emerge from it seriously discredited, if not 
substantially weakened. They have been forced to 
drop their principal measure, the Education bill. 
They have carried only two measures of magnitude, 
the Agricultural Rating bill, which has disgusted 





many of their supporters in the boroughs, who look 
on it asa plundering of the urban taxpayer for the 
benefit of the rural ratepayers (rate is the term used 
in England for a local tax), and the Irish Land bill, 
which has offended many among the landlord party, 
without satisfying the Tory tenant farmers in the 
north of Ireland. Many of the other promises made 
in the queen’s speech and still more of the promises 
made at the last general election remain unfulfilled. 
Some of those promises need not have ever been 
made, but, having been made, the failure to deal 
with them gives rise to much hostile comment. 
Thus this strong government, with its large ma- 
jority, has accomplished comparatively little, and 
has not only exposed itself to the taunts of its ad- 
versaries, but incurred the scarcely concealed dis- 
trust of its friends. 

What have the causes of this failure been ? Three 
may be selected as the most important. For one of 
these, the largeness of their majority, they are in no 
But a majority of 152, though it 
was received with exultation, is anything but a 
blessing. It makes the leaders over-confident and 
even reckless. They think they can carry anything, 
and become less cautious in their strategy. It also 
impairs party discipline. Although the Tory party 
is naturally very obedient and cohesive, some of its 
members are much more apt to show independence 
and attack the measures of their chiefs when they 
feel they can do so without the danger of turning 
the chiefs out of office. The government have 
never been in any risk of losing a division, and 
have usually obtained nearly their full numbers, but 
there has been a good deal of criticism of them in 
debate from their own side, and a good deal of dis- 
content which might have failed to find expression 
had the majority, because smaller, been more in awe 
of the opposition. 

The second cause was their carelessness in the 
conduct of business in the House of Commons. To 
arrange that business, and keep pushing it steadily 
through, selecting the most important bills and 
pressing each in its proper order, while keeping the 
House as a whole in good humor by not requiring 
too many late sittings, is a task of some difficulty. 
It does not require brilliant talents. The late Mr. 
W. IH. Smith, who was so far from being a brilliant 
man that he could not even make a passably well 
turned speech, discharged it successfully, for he 
brought to it plenty of tact, strong common sense, 
and unsparing diligence. The ministry, however, 
showed no diligence at all, and often seemed to let 
the business of the House drift. Mr. Arthur Bal- 
four, who was leader, was frequently absent during 
debates, and seemed to take his duties as leader 
much too easily. Mr. Chamberlain, who is nothing 
if not a practical parliamentarian, absented himself 
so frequently that people began to suppose some 


way to blame. 
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motive for his absence. This want of assiduity on 
the part of the leaders was not redeemed by their 
lieutenants. Thus the business of the House got 
into confusion, much valuable time was lost, and 
bills that might have been carried had to be aban- 
doned. Mr. Balfour is very popular with his own 
side, and is well liked personally by the opposition. 
His methods of leading have, however, been the ob- 
ject of many strictures from friends as well as op- 
ponents. Even the 7'imes, usually the government’s 
warmest advocate, attacked him. Were it not for 
his personal popularity and the distrust felt in some 
sections of the Tory party for Mr. Chamberlain, his 
position as leader might have been threatened. 
That it is really threatened few competent observers 
believe, though all agree that more care must be 
shown next session. 

The third chief cause of the discredit the ministry 
have incurred is the want of judgment they showed 
in framing the Education bill, which was the princi- 
pal measure of the session, and the one which roused 
by far the keenest feelings. People had expected 
it to be acomparatively small affair, mainly designed 
to provide additional grants for those denominational 
schools, nearly all of them belonging to the Church 
of England or the Roman Catholics, which are 
called voluntary schools because they are supported, 
not by the local taxes, but by the subscriptions of the 
denomination, which, however, now represent a 
smaller sum than the grant which they receive from 
the central public treasury. But it proved to bea 
large measure, which raised three sets of questions, 
each of which in England, as in most countries, ex- 
cites warm interest — questions of finance, questions 
of local government, questions of religious teaching. 
A bill handling any one of these, and still more a 
bill handling all three at once, was sure to raise op- 
sition and be subjected to the closest scrutiny. The 
financial provisions provoked a controversy between 
two sets of supporters of the bill—those who wished 
the denominational schools to be subsidized (as now, 
but more largely) from the central treasury, and 
those who wished them to receive a share of local 
taxation. The provisions regarding local govern- 
ment menaced the authority, or even the existence, 
of the school boards in many parts of the country. 
and the friends of the school boards were up in 
arms. The proposals which affected religious teach- 
ing raised a still more serious storm. The Protes- 
tant Nonconformists, or at least all their most ac- 
tive and influential leaders, looked on these proposals 
as an attack on religious freedom and a breach of 
the compromise arrived at in 1870; and though 
most of the Nonconformists, being Liberals, would 
in any case have been unlikely to favor the bill, that 
section of Nonconformists which had left the Liberal 
party on the home-rule question, and had supported 
the Tories at the last election, were also alarmed, 





and began to threaten a revolt if this part of the 
bill was persevered with. 

Nor, indeed, was the religious disquiet entirely 
confined to the dissenting bodies. Within the 
Church of England itself the section which holds 
doctrines approaching or sometimes scarcely differ- 
ing from those held by the Roman Catholic Church, 
has of late years made great progress. Its leaders, 
both ecclesiastical and lay, are energetic and untir- 
ing. They attach, like the Church of Rome, im- 
mense importance to the control of elementary 
education and to the power of teaching dogma in 
their own way and by teachers whom they have se- 
lected. They are, therefore, as a rule, warmly op- 
posed to the schools under the control of the school 
boards, and euger to promote denominational 
schools in which strictly denominational instruction 
may be given. Their zeal in this cause has excited 
some suspicion and even alarm among the general 
mass of the Church of England laity, who are still very 
far from being Anglo-Catholics; and this suspicion 
extended itself to the Education bill, leading not a 
few old-fashioned Conservatives to regard it with a 
distrust none the less real for being sparingly and 
obscurely expressed. Thus the bill had enemies 
among the friends as well as the opponents. of the 
government. Its troubled life and early death were 
due far more to the many currents of hostility 
which thus converged upon it than to the lateness 
of the period at which its consideration in commit- 
tee began. That so experienced a cabinet could 
have erred so gravely excites no great surprise. 
Lord Salisbury knows but little of public opinion 
and the temper of the House of Commons ; con- 
structive legislation has never been Mr. Balfour's 
strong point, and Mr. Chamberlain’s judgment is 
not thought to be a sound one. It was supposed 
that the Duke of Devonshire, who has plenty of 
shrewdness and knows the House of Commons, 
would have warned his colleagues ; but he is apt 
to take things easily, and may have acquiesced 
against his own forecasts. 

* Although the collapse of their principal measure 
has tarnished the reputation of the government, or, 
as the man in the street says, ‘‘ has rubbed the gilt 
off the gingerbread,” it must not be supposed that 
their political position is seriously shaken, and that 
either they or the present Parliament are likely to 
come to a speedy end. Even more serious blunders 
in parliamentary management and schemes of legis- 
lation may be committed by a party which has only 
just come into power, andl whose majority in the 
House of Commons desires nothing so little as a dis- 
solution. If the country at large were very keenly 
interested in politics, a reaction might no doubt set 
in which would shake the fidelity of a considerable 
part of that majority. But the country is apathetic. 
Not for many years past have political questions 
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moved so small a part of the electors, and moved 


them so languidly. The newspapers report debates 
in Parliament far more briefly than they did for- 
merly ; and if one were to judge by the sale of the 
newspapers, especially the evening papers, ail kinds 
of amusement, especially athletics and the other 
forms of sport, fill the mind of the average man 
much more than political questions do. There is 
small likelihood that any one of the domestic ques- 
tions now pending will dispel this singular apathy, 
which is evidently due quite as much to causes out- 
side the sphere of politics as to the present position 
of English parties. A crisis in foreign affairs, how- 
ever, might change everything in a moment; and 
no one can say that a crisis in foreign affairs is im- 
possible, for the state of the East is disquieting, 
and other matters pending between the great powers 
contain elements of trouble. But this is a subject 
too large to be dealt with now. Lord Salisbury’s 
foreign policy, and the causes that have so greatly 
lowered the prestige which for a time he enjoyed as 
a foreign minister, deserve a letter to themselves.— 
The Nation. 





FREE SILVER AND GOLD CONTRACTS. 


S it has been suggested in some quarters, that 
fh in the event of the United States going to a silver 
basis, the debtor may be able to defeat the intent 
of contracts expressly payable in gold by allowing 
the claim against him to go to judgment, and then 
satisfying that judgment by the payment of legal 
tender silver dollars, the decisions of the Supreme 
Court of the United States on this point as applied 
to payment in depreciated greenbacks may be of 
some interest just now. 

This idea seems to have some hold on the public 
mind, because the comptroller of the city of New 
York withdrew from the market, for lack of bid- 
ders, a new issue of municipal bonds, which, at his 
suggestion, had been made expressly payable in 
gold coin, both as to principal and interest, show- 
ing that capital, made timid by the financial agita- 
tion, was even afraid of gold bonds issued by the 
city possessing the greatest resources in the coun- 
try; a first-class security in every respect. 

The Democratic platform declares: ‘‘ We de- 
mand that the standard silver dollar shall be a full 
legal tender, equally with gold, for all debts, pub- 
lic and private, and we favor such legislation as 
will prevent the demonetization of any kind of 
legal tender money by private contract.” 

In Butler v. Horwitz, 7 Wallace, 258, an appeal 
to the Supreme Court from the Court of Common 
Pleas of Maryland, the facts are these: On first of 
January, 1866, Horwitz was the owner of the re- 


way back in 1791, reading as follows: ‘ Yielding 
and paying therefor to the said Daniel Bowly (the 
original lessee), his heirs and assigns, the yearly 
rent or sum of £15, current meney of Maryland, 
payable in English gold guineas, weighing five pen- 
nyweights and six grains at thirty-five shillings 
each and other gold and silver at their present es- 
tablished weight and rate, according to the act of 
Assembly on the 1st day of January in each and 
every year, during the continuance of the present 
demise.” 

It being agreed that the £15 was equal to $40 in 
gold and silver. Butler tendered this amount in 
currency, which Horwitz refused, and brought suit 
to recover the currency value of $40 in gold, gold 
being at a premium of about $1.45, and on that 
basis the court below gave judgment for $59.71. 

Chief Justice Chase, delivering the opinion, says: 
“A contract to pay a certain sum in gold and silver 
coin is in substance and legal effect, a contract to 
deliver a certain weight of gold and silver of a cer- 
tain fineness, to be ascertained by count. Damages 
for non-performance of such a contract may be re- 
covered at law as for non-performance of a contract 
to deliver bullion or other commodity. But, 
whether the contract be for the delivery or payment 
of coin or bullion or other property, damages for 
non-performance must be assessed 1n lawful money; 
that is to say, in money declared to be legal tender 
in payment, by a law made in pursuance of the 
Constitution of the United States.” 

After stating that it is not necessary in this case 
to decide the question of constitutionality of the 
currency acts, he continues: ‘‘Assume for the 
present the constitutionality of those acts. Pro- 
ceeding on this assumption, we find two descrip- 
tions of lawful money in use under acts of congress, 
in either of which damages for non-performance of 
contracts, whether made before or since the cur- 
rency acts, may be properly assessed in the absence 
of any different undertaking or agreement between 
the parties. 

‘*But the obvious intent, in contracts for the 
payment or delivery of coin or bullion, to provide 
against fluctuations in the medium of payment, 
warrants the inference that it was the understand- 
ing of the parties that such contracts should be 
satisfied, whether before or after judgment, only 
by tender of coin, while the absence of any express 
description in contracts for payment in money gen- 
erally, warrants the opposite inference of an under- 
standing between parties, that such contracts may 
be satisfied before or after judgment by the tender 
of lawful money.” 

He then intimates, that congress, in passing the 
currency acts, did not intend to destroy the right 
to contract in a particular kind of money, summing 
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‘* When, therefore, it appears to be the clear in- 
tent of a contract, that payment or satisfaction 
shall be made in gold and silver, damages should 
be assessed and judgment rendered accordingly. 
Damages should have been assessed at the sum 
agreed to be due, with interest in gold and silver 
coin, and judgment should have been entered in 
coin for that amount with costs.” 

In Bronson v. Rhodes, 7 Wallace, 229, the same 
points substantially are decided in an appeal from 
New York State. 

In Dutton v. Palairet, 19 Law Ed. U.S. Reports, 
Vol. 19, p. 433, they sustained the Supreme Court 
of Pennsylvania in holding that, upon a bond and 
mortgage payable ‘‘in gold coiu of the United 
States standard weight and fineness,” the plaintiff 
is entitled to recover in lawful money of the United 
States, to be calculated according to the market 
rate of premium for gold at the time of the breach 
of the contract, Chief Justice Chase again deliver- 
ing the opinion. 

Again, in Gregory v. Morris, 96 U. 8S. 619, the 
issue being the liability of the plaintiff in damages 
to the defendant for wrongful suing out a replevin, 
in breach of « contract giving the defendant a lien 
on the property until a certain amount of money 
had been paid in gold, Chief Justice Waite, speak- 
ing for the court, says: 

‘* But if the court did say to the jury, that, if 
they found the contract on the part of the plaintiff 
was to pay a certain sum of money in gold, they 
should compute the difference between gold and 
currency, and render their verdict in dollars and 
cents in currency, and in this we see no error. 
While we have decided that a judgment upon a 
contract payable in gold may be for payment in 
coined dollars, we have never held that in all cases 
it must be so. While gold is in one sense money it 
is in another an article of merchandise. Gregory 
was required to discharge his debt in gold before 
he could rightfully take the property into his pos- 
session under the replevin. If the payment had 
been so made, Morris would have had his coin at 
that time to use as money or merchandise, according 
to his discretion. But it was not made, and Greg- 
ory, by his wrongful act in taking the property, 
subjected himself to damages. If the contract had 
been in terms for the delivery of such gold bullion, 
there is no doubt that the court might have directed 
the jury to find the value of the bullion in currency, 
and bring in a verdict accordingly. But we think, 
as was thought in Bronson v. Rhodes, such a case 
is not really distinguishable from this. The question 
is not whether Gregory had the right to pay in gold 
dollars after his debt had become due, but whether, 
having wrongfully got the property into his posses- 
sion without payment at all, the damages he is re- 











quired to pay on account of his wrongful act must, 
us a matter of law, be estimated in gold, or whether 
they may be in currency. We think it clear that 
under such circumstances it was within the power 
of the court, so far as Gregory was concerned, to 
treat the contract as one for the delivery of so much 
gold bullion; and if Morris was willing to accept a 
judgment which might be discharged in currency, 
to have his damages estimated according to the 
currency value of the bullion.” 


The strong and vigorous reasoning of these cases, 
in which they treat a contract to pay in coin as 
analogous to a contract to pay in wheat or some 
other commodity and enforceable by compelling de- 
livery of the specific thing, would seem to apply 
with equal force to a contract payable in gold coin 
in case of a depreciation in the value of silver. 
And contracts made under existing laws, payable 
specifically in gold, would appear to be safe, unless, 
indeed, the depreciated silver dollar had a better 
standing in court than the depreciated greenback, 
by virtue of the fact that the Constitution says, 
‘*No State shall make anything but gold and silver 
a legal tender in payment of debts,” which sentence 
of restriction on the States has earned for silver the 
proud title of *‘the money of the Constitution.” — 
Balto. Daily Record, 


~ -= 


Notes of Amevican Aecisions. 


FEDERAL COURTS — JURISDICTION — DIRECTORS 
or NATIONAL BANK. — An action against directors of 
a national bank for damages for inducing the plain- 
tiff, by false representations contained in the reports 
made by them in accordance with the statutes and 
the regulations of the comptroller of the currency, 
to loan money to the bank, which he lost through 
its insolvency, dees not present a controversy aris- 
ing under the Constitution or laws of the United 
States, of which the federal courts have jurisdiction, 
either originally or by removal (Bailey v. Mosher 


[U. 8. C.C. Neb.j, 74 Fed. Rep. 15.) 


FEDERAL OFFENCE—PASSING COUNTERFEIT BILLS 
—Upon a trial of an indictment charging the de- 
fendant and others with passing counterfeit bills, 
after evidence tending to show that he had supplied 
the bills to the persons who actually distributed 
them, the circumstances of the defendant, showing 
his situations and relations with other persons in 
whose possession bills from the same plate had been 
found in large quantities, are admissible in evidence 
as parts of the res gestw, and as showing his facilities 
for supplying the bills and the commission of the 
offence. (United States v. Taranto, [U. S. D. C., 
N. Y.,] 74 Fed. Rep. 219.) 
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INSURANCE -— CONDITIONS IN POLICY. — Before the 
execution of a policy the power and authority of a 
local and soliciting agent are coextensive with the 
business intrusted to his care, and his positive knowl- 
edge as to material facts, and his acts and declara- 
tions within the scope of his employment, are obliga- 
tory on his principal, unless restricted by limitations 
well known to the other party at the time of the 
transaction. Therefore the knowledge, acts and 
declarations of such agent during the negotiations 
previous to the execution of the policy may be 
proved upon a question as to whether a particular 
condition contained in the policy as issued was 
binding on the insured. (West End Hotel & Land 
Co. v. American Fire Ins. Co. of New York [U. 8. 
C. C., N. Car.], 74 Fed. Rep. 114.) 


MASTER AND SERVANT — ASSUMPTION OF RISK.— 
While it is the duty of a master to provide a reason- 
able safe place in which his servant may perform 
his work, yet he may conduct his business in the 
way that seems to him best, although less hazardous 
methods might be employed, and in such case, if 
the servant knows and comprehends, or is reason- 
ably warned of the dangers, he assumes the risk of 
the more hazardous method. 
age and of experience is charged by the law with 


A servant of mature 


knowledge of obvious dangers, and of those things 
which are within common observation, and accord- 
ing to natural law, and in such cases the master 
need not give warning of possible danger of which 
both parties had equal knowledge. (Mississippi 
River Logging Co. v. Schneider [U. 8. C. C. of 
App.], 74 Fed. Rep. 195.) 


MASTER AND SERVANT—ASSUMPTION OF RISKS. — 
A servant assumes the ordinary risks and dangers of 
the employment upon which he enters, so far as 
they are known to him, and so far as they would 
have been known to one of his age, experience and 
capacity by the use of ordinary care. (Motey v. 
Pickle Marble & Granite Co. [U. 8. C. C. of App.], 
74 Fed. Rep. 155.) 


NATIONAL BANKS— ACTION AGAINST DIRECTORS. — 
An action against the directors of a national bank 
under the provisions of Rev. St., § 5239, can be 
maintained only by a receiver of the bank, and an 
action by a private individual against such di- 
rectors for damages arising from the making of 
false reports or other violations of the national 
banking act can only be maintained as an action at 
the common law in the nature of an action of de- 
ceit. (Gerner v. Thompson [U. 8. C. C., Neb.], 74 
Fed. Rep. 125.) 

RAILROAD COMPANY — ELECTRIC RAILWAY—NEG- 


LIGENCE.— It is not, in itself, negligence to start 
an electric street car in the ordinary manner, and 





in the ordinary course of the operation of such car, 
while «a team of horses, which manifest no symptoms 
of fright, is being driven past it. (McDonald v. 
Toledo Consol. St. Ry. Co. [U. 8. ©. C. of App,], 
74 Fed. Rep. 104.) 

REMOVAL OF CAUSES—JURISDICTION — FEDERAL 
QUESTION. — Plaintiff brought an action against de- 
fendant in a State court, his complaint disclosing no 
federal question involved. Defendant, upon a peti- 
tion alleging that such a question was involved, 
secured the removal of the cause to a federal court, 
in which the case was tried and judgment rendered 
for plaintiff. Defendant then moved to set the 
judgment aside, for want of jurisdiction in the 
federal court, and to remand the case to the State 
court: Held, that the federal court had no jurisdic- 
tion, and the judgment must be vacated, and the 
cause remanded. (Wabash R. Co. v. Barbour, [U. 
S. C. C. of App.], 73 Fed. Rep. 14.) 

TRUST — RESULTING AND EXPRESS TRUSTS.—At a 
sheriff's sale of land. complainant and defendant 
jointly bid in the property, and each paid one-half 
of the price. Afterwards they orally agreed that 
the sheriff should convey the property to the de- 
fendant, and that he should hold it for the equa] 
benefit of himself and the complainant, and such 
conveyance was accordingly made. Held, that the 
complainant had a resulting trust in the land, 
arising out of the payment of half the price, and 
not an express trust depending on the oral agree- 
ment. (Tynan v. Warren [N. J.], 34 Atl. Rep. 
1065.) 

WATER RIGHTS AND WATER COMPANIES — FOR- 
EIGN CORPORATIONS.-— A foreign corporation, com- 
ing into California, and acquiring water and water 
rights under the provisions of the State Constitution 
(Const. 1879, art. 14, § 1), which declares that the 
use of water appropriated for sale, rent or distribu- 
tion is a public use, subject to regulation and con- 
trol by the State, and that the rates of compensa- 
tion for such use shall be fixed annually by cities, 
counties and towns will not be heard to assert that 
the constitution and laws under which it has 
acquired such rights are in contravention of the 
Constitution of the United States. Such corpora- 
tion may, however, question the reasonableness of 
the rates established by any municipality. (San 
Diego Land & Town Co. v. City of National City 
[U.S. C. C., Cal.], 74 Fed. Rep. 79). 


Aew Books and Rew Editions. 
History oF ORATORY AND ORaTors, by Henry 
Hardwicke, Esq., of the New York Bar. 

The author, who has, by the way, touched some- 


what before on this subject in his work on ‘‘ The 
Art of Winning Cases,’’ devotes the two opening 
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chapters of his work to a careful, though short, 
sketch of the history of oratory in Greece and Rome 
down to the time of the decline of forensic oratory 
in the days of Juvenal and Pliny the younger. 

In the remaining chapters modern oratory in 
England, France and America is treated quite ex- 
haustively. 

The book abounds in extracts from the speeches 
of the famous orators of the past, of Chatham, Pitt 
Canning, of our own Henry, Webster and Clay, 
und many others of equal fame on cither side of the 
“herring pond,” among which are injected many 
quick repartees and witticisms of the legislative 
halls and court rooms. 

It is a valuable addition to the literature of 
oratory. 

Published by G. P. Putnam’s Sons, New York 
and London, 


Tue REAL Property LAw OF THE STATE OF NEW 
York, by Edgar Logan, Esq., of the New York 
Bar. 


This is a well annotated exposition of the New 
York Law on Real Property which was enacted 
by the last Legislature and which takes effect on 
the 1st of October next. 

The work comprises some 140 pages in all, and 
shows very thorough editing. It is concluded with a 
complete index and a schedule of the laws repealed. 

Published by Baker, Voorhis & Company, New 
York. 





Tue Law or PassENGER AND FREIGHT ELEVATORS, 
by James Avery Webb, Esq., of the St. Louis 
Bar. 

Mr. Webb is so well known to the legal fratern- 
ity throughout the country as the editor of several 
familiar text-books, notubly Pollock on Torts and 
Burrill on Assignments, so that any comment on 
the editorial work of this his latest book is un- 
necessary. 

In the preface to his work the author states that 
he began examining the authorities on freight and 
passenger elevators with the intention of writing a 
magazine article on the subject, but found that the 
cases had so increased in the last six years that he 
felt that a brief treatise on the subject should prove 
acceptible. 

This strikes us as being a very accurate state- 
ment of the case, as almost daily we read in the 
newspapers of elevator accidents, and we have 
noticed ourselves the great increase in the litiga- 
tion in this branch of the law in late years. This 
is doubtless due to the great increase in the num- 
ber of elevators of late, as no modern building of 
any pretensions is deemed complete without one or 
more. 





Mr. Webb has produced a hand volume for speedy 
reference which covers the subject admirably. The 
work is divided into five chapters under the heads 
of ‘Elevators as Carriers,” ‘* Construction,” 
‘*Operation,” “Injuries to Trespassers and 
Licencees,” and ‘* Damages.” 

We recommend the book to any one in need of 
light on the subject. 

Published by the F. A. Thomas Law Book Co., 
St.Louis, Mo. 

Tue Jewish Law or Drvorce. By David Wer- 
ner Amram, M. A., LL.B., of the Philadel- 
phia bar. 


The general ignorance prevalent even among the 
most scholarly members of the bar, of the laws of 
the Jews, renders this treatise on their divorce law 
of peculiar interest. 

We all are, either actually or theoretically, fa- 
miliar with the common law, and cannot excuse 
ourselves by ignorance of it, and with the civil law 
we are on somewhat friendly terms; but few of us 
have ever thought, even, of the existence of the 
Jewish Law. 

That it is well worth our perusal, at least, is evi- 
dent from Mr. Amram’s extremely interesting work, 
which he has compiled, he tells us, from the Bible 
and the Talmud. 

He traces the right of divorce from pre-Mosaic 
times, with its various restrictions and the different 
laws growing out of it, down to the time of the 
Christian era, and shows the influence of the Ro- 
man law during the last days of the Jewish State. 

The Jewish law was absolutely at variance with 
our own in most respects. For instance, the rights 
of the husband and wife were not reciprocal. The 
husband had the right to divorce his wife at pleas- 
ure, and he only could grant the bill of divorce. 
She could sue for divorce, but the courts must com- 
pel the husband to grant the bill of divorce. 

The rules of divorce procedure are most curious. 
A few extracts will suffice. 

(1) It is the custom in some places not to conduct 
divorce proceedings on the Sabbath. 

(10) The husband himself should not write the 
Get (bill of divorce) unless no other person can be 
obtained to write it. 

(19) The husband should pay the fee of the scribe. 
If he does not, the wife may pay it. 

(51) If a slip of the pen caused an error, it cannot 
be erased; a new Get must be written. 

(56) The ink must be dry before the witnesses sign- 

(65) The signatures must be dried. 

(87) He (the Rabbi) warns the woman not to be- 
come betrothed within ninety days from that date. 

Published by Edward Stern & Co., Inc., Philadel- 
phia, Pa. 
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Current Dopics. 
\ E publish this week the full text of the re- 

‘V port made by the Committee of the Ameri- 
can Bar Association on Procedure in the seve- 
ral States and the Federal courts, with the 
schedule annexed showing the different methods 
of practise in the several States. The report 
was made by J. Newton Fiero, chairman 
of a committee appointed last year to examine 
into the question and report the facts relative 
thereto. Mr. Fiero has during the past five 
years written much upon this subject but has 
nowhere so thoroughly investigated and pre- 
sented the condition of affairs in this country 
relative to proceedure in the courts as in this 
report. ‘The committee has had, as he states, 
the benefit of suggestion and information from 
the lawyers of the different States who are best 
acquainted with their own methods, and its con- 
clusions therefore are based upon the experience 
of members of the bar throughout the entire 
country. 

The lesson to be drawn from the report is 
clearly an admonition “to make haste slowly ” 
in the matter of changing or revising practice 
and procedure acts, and emphasizes with no 
uncertain sound the wisdom of the action of 
the New York State Association last January in 
recommending for enactment and preparing 
draft of a bill providing for the appointment of 
three members ofthe bar to be selected by the 
chief judge of the Court of Appeals and the 
presiding justices of the several Appellate di- 
visions to examine this whole question and 
submit their work to the persons appointing 
them for examination and revision with a view 
to recommending such changes as may be de- 
sirable in this State. 

While our Code needs revision, our bar and 
the public demand a careful, searching, pains- 
taking examination as to its defects and methods 
by which they can be remedied, and deprecates 
anything like undue haste or work prepared by 
others than those specially fitted for the task 
and who will give the necessary time and 
attention demanded by the importance of the 
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task. The passage of the bill by which this 
work was enabled to be placed in the hands of 
men already bearing too much of a burden in 
the work of revision of the statutes, was so 
clearly a mistake that the sentiment of the bar 
as voiced by the State Association, requires 
that suitable provision should be made for a 
thorough examination and analysis of the 
methods of procedure adopted in this country 
and abroad, and a selection of what is best and 
omission of what is most objectionable in our 
present Code. We should either have the best 
work of the most thoroughly trained minds, 
which shall embody the best results of all 
human experience on the question, or we 
should let Code Revision remain a thing of the 
future when such aresult may be accomplished. 

If the lines suggested in the report referred 
to can be carried out, we may look fora system 
of procedure which shall be concise, simple 
and permanent and a blessing alike to lawyers 
and clients. Any attempt to hastily patch up 
the Throop Code can only result in “ con- 
fusion worse confounded. ” 

The plan proposed by the State Association 
and embodied in this report to the American 
Association combines the experience of the bar 
and the bench in the work of revision, and in 
addition must receive legislative sanction by en- 
actment. ‘This insures the bar against hasty or 
ill-advised changes and will give permanence to 
the work when compleied which is equally to 
be desired with conciseness and simplicity in 
the plan and execution. 


Thus far we have refrained from expressing 
our opinion about that plank of the platform 
adopted at Chicago which refers to the Supreme 
Court of the United States and the subordinate 
courts. We feel, however, that like other rea- 
sonable beings we should assert that there 
exists no reason for the extermination of any 
court in this country or for a change in its mem- 
bership because some court refused to follow 
the ideas and inclinations of some political 
party. It was never intended that the courts 
should—in fact it never was desired that they 
should—give voice to the sentiments of the 
politicians or those who desire to effect their 
end, be the cost what it may; rather were 
they instituted to give expression and interpre- 
tation to the laws of the country and to deter- 
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mine such other questions as might properly 
be brought for settlement. One of the great 
advantages of the judicial system in this coun- 
try has been and is, that the United States 
judges are appointed for life and were thus 
removed from the caprice of political leaders. 

The representatives of one political party, in 
convention assembled, however, seem to have 
determined by their action that, if entrusted 
with the power, they will seek to change the 
construction of our courts because they refuse 
to uphold a principle which even the party 
itself never before advocated. Time and rea- 
son will, let us hope, show the absolute folly of 
such a position. 

In the September number of the Forum, the 
Hon. William K. Townsend, Judge of the 
United States Circuit Court of Connecticut, 
writes a very timely article upon the “ Threat- 
ened Annihilation of the Judge and Jury 
System.” He briefly discusses two bills which 
were introduced in the last Congress which 
provided that in any trial by jury in the United 
States, the charge of the judge should be 
reduced to writing, should conform to the State 
practice in the various States and shall be con- 
fined to the law applicable to the case in hand, 
and that the Federal courts shall not hereafter 
punish for contempt of court except by fine not 
exceeding two hundred and fifty dollars or 
imprisonment exceeding forty-eight hours ; that 
the trial of indirect contempt shall be by jury. 
Although Judge Townsend is apparently op- 
posed to compelling the judges to reduce their 
charge to writing, yet we believe that some 
measure might be adopted in the Federal 
courts and also in the courts of the different 
States which would limit the judges toa charge 
on the questions of law only and which would 
prohibit them from dealing with the facts. We 
have always considered that one of the disad- 
vantages in giving a judge too much freedom 
was that he could unfairly and unjustly conceal 
or omit certain facts, or give emphasis to some 
certain points, and in that way could work to 
the benefit or prejudice of one of the interested 
litigants. We ourselves have heard a class of 
men who never should have been placed upon 
the bench in the first place, and again some 
other very distinguished judges, who so charged 
as to the facts that many unprejudiced persons 
were led to believe that the court itself had 





some interest in the case which was being tried 
before it. We know of no reason why the 
judges should meddle with the facts on a trial, 
except to pass upon questions of evidence 
which are to be introduced. 

Judge Townsend's article is, however, in 
other respects entirely in accord with the views 
which we have held —especially in the strong 
defence which it makes of the other parts of 
our judicial system. We think that it might 
be more properly summed up as we have above 
hinted, in this way, that any attack upon our 
judicial system will be strongly resented by the 
people, and the more so when the cause of such 
criticism is the failure of the courts to endorse 
an act or principle, new to the party advocating 
it, in a manner contrary to the later acquired 
ideas. 


There is a particular charm and pleasure in 
contemplating the fact of a lawyer being criti- 
cised and “ called down ”’ for charging too small 
a fee for his services. Yet such was the case 
in regard to Abraham Lincoln. 
curious to read an incident in Lincoln’s life 
which reveals his dominant trait. One of Lin- 
coln’s neighbors had borrowed $500 from an- 
other neighbor, and had given his note. When 
it fell due, payment was refused, and Stephen 
Douglass, the noted congressman and lawyer, 
was employed to sue the claim. Douglass suc- 
ceeded in collecting it, but being in the midst 
of his campaign as a candidate for congress, he 
failed to turn the money over to the party to 
whom it belonged. At this stage Lincoln was 
employed to collect the money from Douglass, 
who had returned to Washington. After the 
money had been paid to Lincoln, and the latter 
turned it over to his client, the latter asked how 
much the fee would be for collecting the claim 
and was greatly surprised when he was told 
that the charge was three dollars and fifty cents. 
The lawyers in the circuit rather resented such 
small fees and protested loudly and strongly to 
Lincoln, but the latter went on charging what 
he thought his services were worth. Another 
instance has been recorded as follows: Ward 
Lamon was one of Lincoln’s numerous cir- 
cuit partners. Having won his case, Lamon 
charged a large fee and offered Lincoln his 
half. This Lincoln refused, saying it was too 
much, and that part of it must be returned and 
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he would not accept his share until it had been 
adjusted. After this episode the judge of the 
circuit came to Lincoln and taking him aside, 
said: “ You are pauperizing this court, Mr. Lin- 
coln, you are ruining your fellows. Unless you 
quit this ridiculous policy, we shall all have to 
go out farming.” But not even the ire of the 
bench moved Lincoln, for he continued to 
plead cases and to accept insignificant fees, 
and even refused them when his client was 
needy. In these days of large fees and con- 
siderable salaries it is rather refreshing to read 
of such incidents in the life of a lawyer, al- 
though we rather feel that the servant is worthy 
of his hire, and that the difficulty with Lincoin 
was that he failed to appreciate this principle. 


We are having plenty of fun just now in the 
execution of the Raines Law. In New York re- 
cently the grand jury refused to indict members 
of the so-called “ Raines clubs ”"’ who had obvi- 
ously joined together in the bands of brotherly 
love for the purpose of refreshing the inner 
man. The difficulty was not with the grand 


_jury, but was evidently with the law ; for this 


principle involved in it apparently fails to 
recognize that good morals are not affected by 
legislatures and that the tone of the community 
is not elevated by statutory law. It was beauti- 
ful indeed last year as the question was being 
discussed before the committees of the legis- 
lature to hear eminent divines and prohibition- 
ists prate about the beauties and wisdom of the 
Raines law and what an ennobling, elevating 
effect it would have upon the entire com- 
munity; how the number of arrests for drunk- 
enness would rapidily decrease, and how the 
millenium would soon come. And now comes 
the satire. We still have the same number of 
arrests and rather more and there is more drink- 
ing of hard liquor than before the enactment of 
the law. The “Raines clubs” are the means 
of procuring liquor on Sunday, and the origin 
of these clubs may be traced to the passage of 
the statute because of the great penalties which 
await the wrongdoer who sells on the first day 
of the week. ‘“‘ Hotels” are also springing up 
with lightning rapidity and we no longer hear 
of dry Sundays in the larger cities. The first 
lesson which should be taught members of the 
Legislature when they take their seats is that 





they should leave the morals of the community 
strictly alone, for as a rule they are injured and 
not improved either by the members themselves 
or by the foolish and inane statutes which they 
fashion. 

Again, it comes about that the State Commis- 
sioner of Excise has decided that incorporated 
clubs must take out a license. Whatever the 
decision of the Court of Appeals may have been 
in regard to the former law in People v. Adel- 
phi club, we have always contended that it was 
necessary to take out a tax certificate under 
the present law. The members of the club 
cleverly argue that it was formed for other pur- 
poses than for the consumption of drink, in 
which we concur—slightly. A definition of 
similar character was recently given by an emi- 
nent lawyer, who defined a jurist as a man who 
knew a little of the law of every land save his 
own. In somewhat similar analogy a club is 
formed for a few other purposes than the one 
for which most people imagine it to be. 


The case of Wallace v. Georgia, D. & N. Ry. 
Co. 22 S. Rep. 579, presents some rather novel 
and interesting questions, and in particular gives 
us an idea of how far legislators are willing to 
go in the enactment of ridiculous statutes. 
The statute in question provided in part that cer- 
tain classes of employers should give their dis- 
charged employes the reason for their discharge. 
This statute the Supreme Court of Georgia, 
very properly, holds to be unconstitutional. 
The court holds that the public, whether as 
many or one, whether as a multitude or a sov- 
ereignty, has no interest to be protected or 
promoted by a correspondence between dis- 
charged agents or employes and their late em- 
ployers, designed, not for public, but for private 
information as to the reason for discharges, and 
as to the import and authorship of all com- 
plaints or communications which produced or 
suggested them. A statute which undertakes 
to make it the duty of incorporated railroad, 
express and telegraph companies to engage in 
correspondence of this sort with their dis- 
charged agents and employes, and which sub- 
jects them in each case to a heavy forfeiture, 
under the name of damages, for failing or re- 
fusing to do so, is violative of the general pri- 
vate right of silence enjoyed in this State by all 
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persons, natural or artificial, from time imme- 
morial, and is utterly void and of no effect. 
Liberty of speech and of writing is secured by 
the Constitution, and incident thereto is the 
correlative liberty of silence, not less important 
nor less sacred. Statements or communica- 
tions, oral or written, wanted for private infor- 
mation, cannot be coerced by mere legislative 
mandate at the will of one of the parties and 
against the will of the other. Compulsory pri- 
vate discovery, even from corporations, en- 
forced, not by suit or action, but by statutory 
terror, is not allowable where rights are under 
the guardianship of due process of law. 

There is nothing peculiar in the decision ex- 
cept in so far as it relates to this absurd statute 
by which the Legislature even had the audacity to 
fix the sum which might be recovered for non- 
compliance with its provisions at $5,000. Truly, 
great is the lawmaker. If some of the political 
parties would only insert in its platform a plank 
for the total abolition and extinction of the law- 
maker as he is to-day, such a platform would 
be carried by an overwhelming majority against 
all the currency or tariff issues which could be 
raked up by all other combinations or fusions. 


The decision of the Halifax court which 
confiscates the Gloucester schooner Frederick 
Geering, Jr., seems to be another instance of 
carrying law and facts to their utmost, against 
our Yankee fishermen, on the part of our 
Dominion neighbors. 

There is no doubt that a vessel not licensed 
or otherwise authorized to fish within the ma- 
rine league, commits an offence against local 
laws, and the severe penalty of condemning 
the ship and her contents is one which the gov- 
ernment has a right to impose. But in the 
case of the Geering there was a dispute as to 
whether she was within the three-mile limit, 
and, as we recall the accounts of the affair 
originally given, she had received assurances 
shortly before her seizure that she was outside 
the line. In answer to the allegation that she 
had meanwhile moved nearer in, the defence 
declared that this was done, if at all, while 
hauling her net aboard, after dropping it out- 
side the limit. But the Canadian court held 
that “the crew were as much engaged in an 
illegal act in taking fish out of the net inside of 








the three-mile limit, as if they were from the 
first inside.” 

This extreme interpretation recalls the claim 
insisted on in former years, that getting ready 
to fish while within the three-mile limit, with- 
out actual fishing, was a transgression of the 
In like manner, the confiscation of the 
hapless Gloucester schooner seems to be an 
instance of extending British restrictions over 
the other end of the act of fishing.- “ All pos- 
sible violations,’’ said the court, “should be 
carefully guarded against and punished.” The 
Geering’s act may be considered as a “ possi- 
ble’ violation of the law, if the prosecution's 


law. 


| view of the law and the facts is taken; and 


accordingly her owher receives the extreme 
penalty awarded to an unquestioned and inten- 
tional violation of the law, and, unless this 
judgment is set aside by higher authority, he is 
to lose his ship. 

Our American fishermen will do well to act 
on the assumption that, in whatever may seem 
a question of doubt about the law, John Bull 
will take the benefit of the doubt, and, if possi- 
ble, confiscate the ship, 


OUR ‘*‘ DEGRADED” SISTERS. 





TNHE Moulvi Rafi-ud-din Ahmad bowed pro 
foundly and his black eyes flashed as he said: 

‘* Deriving their chief support, as they do, from 
Christian women, the missionaries take care to rep- 
resent in the blackest colors the degradation of 
women in all countries except their own. ” 

There was something very bitter in his words, 
and the sarcasm had a tinge of injury and pain. I 
cannot recall the circumstance that gave occasion 
for the indictment, but from that day the Moulvi led 
me to acquaintance with Mahomedan women, with 
the object of convincing me that they had been 
libeled. We came to know them well, and we 
were not slow to learn that Christians are very much 
in the dark as to the real status of the women of 
Islam. 

Taught that ‘‘ Mahomedan women have no souls ” 
in the opinion of the faithful, that nothing can ex- 
ceed their miserable condition, that at the best they 
are regarded as but animated dolls, I was aston- 
ished when we found that Islam gives greater privi- 
leges to women than they enjoy in many Christian 
countries. The evidence is large and conclusive. 

The laws that especially affect women are those of 
property, marriage, and divorce. Taking first the 
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laws of property. we are sufficiently familiar with 
ihe notable fact that according to our laws a hus- 
band or father can, by testamentary disposition, do 
rank injustice to his wife and daughters, by devis- 
ing his property to any one else. It may be that he 
will not do so, but the law admits. In Islam, on 
the contrary, the wife and daughters are made 
equal sharers, and the utmost that can be willed to 
others is two-thirds of the estate. When the wife 
and daughters have their part petitioned, then, and 
not till then, can the sons get what is left. 

Coming next to the position of married women 
here and there, we know that in this country the 
effect of marriage at common law is to constitute 
man and wife as one person. Hence, at law, no di- 
rect contract can be made between huband and wife, 
as to do so would be to suppose separate existence. 
Moreover, to vest in the husband the wife’s person- 
ality in possession entitles him to the rents and 
profits of her real estate, and confers on him the 
right of reducing her chattels for his benefit. In 
Islam the man has no power whatever on his wife's 
property. She can be sued as a femme sole. She 
can receive property without the intervention of 
trustees. She has a direct and distinct lien on her 
husband’s estate. Not only can she contract with 
her husband, but if necessary she can proceed 
against him. A Christian woman, on the other 
hand, cannot maintain action for tort against her 
husband, who can take her wages and refuse her 
support. The Mahomedan woman may devise or 
alienate her property, and her earnings cannot be 
wasted by a prodigal husband. She can sue her 
debtors, and can sue even her own husband on any 
contract. 

The law of divorce is equally instructive. The 
Church of Rome, and many eminent ecclesiastical 
authorities declare the bond of marriage indissol- 
uble in life; and until comparatively recent years 
it may be said that divorce, in its full sense, as the 
dissolution of lawful marriage, was no part of the 
regular law. Blackstone says: ‘‘ Divorce « mensa 
et thoro, when the marriage is just and lawful ad 
initio, and therefore the law is tender of dissolving 
it. With us in England, adultery is only a cause 
of separation from bed and board.” For years di- 
vorces for adultery in England were only granted by 
acts of Parliament of a special character, and if a 
man sued for adivorce, the woman could not utter 
one word in her defence. Even now in our more 
recent years the laws of divorce are extremely im- 


perfect, as we all know, and as the best lawyers 
admit. In Islam it is different. The Koran says: 
“Tf ye feara breach between the husband and wife, 
send a judge out of his family and a judge out of 
her family. If they shall desire a reconciliation, 
God will cause them to agree.” ‘‘If they separate 





God will satisfy them both of His greatness. ” This 
shows the injunction for a reconciliation, but, at 
the same time, if it be impossible, both parties are 
privileged equally in separation. If the dissolution 
proceed from the husband it is called talak; if from 
the wife it is khula; if by mutual consent, mubarat. 
In all cases, on the application, the judge is author- 
ized to cancel the marriage on the evidence. 

Yet the Mahomedan law does not encourage di- 
vorce. Ibrahin Halebi says: ‘* No Musselman can 
justify a divorce either in the eyes of the law or 
religion.” But if the husband abandons the wife, 
treats her cruelly, or neglects the marriage duty, 
she has the right to sue for divorce, and he must 
maintain her during the trial. If divorced, she can- 
not marry the next day, as her Christian sister may, 
but must wait three months. 

In the matter of custody of children after divorce, 
our law hardly recognizes the mother, and sees only 
the father and the child. But in the Mahomedan 
countries the statutes says: ‘The claims of the 
mother to the child absolutely outweigh that of the 
father.”” Fatawa laid it down that ‘‘ the mother is 
entitled to the custody of her children.” And so 
it is. Even on the mother’s death, the children are 
given, not to the father, but to the female relatives 
of the mother. 


] 


But though divorce is so readily obtained in 
Islam, it is very rare, the very liberty acting as a 
natural check. And all through the Moslem world 
woman is not degraded, although she may be 
secluded. 

Of this the Moulvi convinced me. 

‘*See,” he said, ‘ Paradise is under the feet of 
the mother!’ And he pointed to a young man, a 
Mahomedan, carrying on his back his old and de- 
crepit mother. ‘*She is a Christian,” he said, 
‘*and he carries her every Sunday to and from her 
chapel. What Christian country can show such 
noble examples of warm devotion to mothers ?” 

GirrorD Knox. 


——q-__—_— 


SALE—IMPLIED WARRANTY.—When, in response 
to an order for an article described in a particular 
way by the purchaser, the seller delivers an article 
of that general nature, but not fully corresponding 
with such description, the law regards his act as 
equivalent to a sale of such article by the particular 
description set forth in the order, and he is, there- 
fore, considered to have warranted that it corre- 
sponded to such description. Accordingly, held, 
that where the purchaser had ordered pure Manilla 
twine, and the seller assumed to fill the order, he 
must be deemed to have warranted that the article 
delivered was, in fact, pure Manillatwine. (North- 
western Cordage Co. v. Rice [N. Dak.], 67 N. W. 
Rep. 298.) 
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REPORT a 
COMMITTEE ON UNIFORM SYSTEM 


LEGAL PROCEDURE. 


BY J. NEWTON FIERO, CHAIRMAN. 





Read at the Meeting of the American Bar Association, August 
21, 1896. 


To the American Bar Association : 


Your committee was appointed pursuant to the 
following preamble and resolution adopted at the 
last meeting of the association. 

‘*WuHerkas, It is desirable that this association 
inquire into and collate the facts relative to the 
movement now in progress to further a uniform 
system of legal procedure, and the study of com- 
parative legislation on that subject throughout the 
English-speaking world, 

‘* Resolved, That 1 committee of five be appointed 
for that purpose.” 

In entering upon the discharge of the duties im- 
posed by the resolution, your committee has deter- 
mined that a discussion as to the relative merits of 
the different systems of legal procedure adopted in 
this country and abroad, is not within its province 
save so far as it arises from the presentation of the 
facts collected for the purpose of carrying out the 
objects of the resolution. We are not, therefore, 
so much concerned with the question as to which is 
the better system of practice, as with the problem 
of assimilating the prevailing methods of procedure 
so far as practicable to a common standard, 


NATURE OF WORK CARRIED OUT. 


The Society of Comparative Legislation, which 
was organized in December, 1894, by the selection 
of the Lord Chancellor as its first president, on 
motion of the Lord Chief Justice of England, has, 
through its committee on procedure, undertaken a 
task similar to that imposed upon this committee. 
That body, after commenting on the work in hand 
in the United Kingdom and its colonies, calls atten- 
tion to the fact that a different system for conduct- 
ing civil litigation exists in each of the States of the 
Union, and adds, ‘‘ while nearly every one of these 
diverse systems is founded upon one or the other of 
two models and conforms to its model in all sub- 











Stantial particulars, probably no two out of them 
are alike in every respect.” 

The language of the circular letter of the society 
referred to, while used in a general sense, is 
especially applicable to matters of procedure when 
it suggests that ‘‘enactments may be propesed and 
adopted by one English speaking community in 
ignorance of the fact that similar measures have, 
after trial, been abandoned or modified in another,” 
and this committee owes its existence to the con- 
clusion drawn from that statement to the effect that 
“much it is conceived might be learned with ad- 
vantage both as to the substance and the form of 
legislation, and many mistakes might be avoided, if 
precedents derived from the experience of other 
countries were collected and studied.” This is a 
strong plea for co-operation and communication at 
least, if not for uniformity. 

It was the purpose of your committee to take up 
the study of Comparative legislation relative to Pro- 
cedure throughout the entire English-speaking 
world, as authorized by the resolution, but a very 
brief exumination of the subject was sufficient to 
show that it would be impossible to accomplish 
more at this time than to gather some facts and 
make some observations upon the Procedure in the 
different State and Federal covrts with a very brief 
and imperfect reference to the workings of the Su- 
preme Court of Judicature Act of 1873, in the 
Mother Country. 

This seemed advisable still further in view of the 
fact that the Committce of the Society of Com- 
parative Legislation having in charge the matter of 
procedure has up to this time dealt rather with 
matters of detail than with the broader questions 
of Procedure as is illustrated by its circular letter 
of inquiry as to ‘‘ costs of litigation’? framed with 
a view to ascertain how far the practice of other 
countries differs from that of England, stating the 
facts as to Costs in the Superior English Courts 
and propounding some twenty inquiries relative to 
the allowance and the amount of costs in our courts. 


METHOD PURSUED BY COMMITTEE. 


In order that your committee might arrive at the 
more salient facts in connection with the Pro- 
cedure of the different States, a circular letter was 
addressed to the vice-president of this association 
in each State, to members of the General and Local 
Councils, and to the presidents of the respective 
State Bar Associations, asking replies to the follow- 
ing questions. 

First. Is the Procedure in your State common 
law or reformed Procedure ? 

Second. If common law Procedure, has it been in 
any way assimilated to Procedure under the codes 
or is the common law method continued without 
substantial charge. 











we 


-=™ er 


in 


it 








THE ALBANY LAW JOURNAL. 199 




















Third. If common law method has been changed 
in any substantial respects, briefly note the principal 
changes ? 

Fourth. Have you separate courts at law and in 
equity; ifso, are the equity courts organized on the 
basis of the Court of Chancery ? 

Fifth. Tf you still have common law proceedure, 
is the subject of change to Code Procedure being 
agitated, and what is the prevailing view in the 
profession as to the desirability of change ? 

Sixth. If your State has adopted the Code of Pro- 
cedure, kindly state in what year, and whether it 
has substantially adopted the Field Code of 1848? 

Seventh. If you have Code Procedure, what is the 
number of sections in your Code, and is it satis- 
factory to the profession as to method and bulk ? 

Highth. If your Procedure is regulated by a 
practice act, does it cover or purport to cover the 
entire range of the practice or is it supplemented by 
rules, and if so to what extent ? 

Ninth. To what extent do rules supplement your 
method of practice, if at common law or under the 
Code, and by what court are they framed ? 

Tenth. What is the view of the Bench and Bar as 
to the relative merits of statutory enactments rela- 
tive to practice and rules framed by the court for 
that purpose? Has the question been agitated or 
considered by your Bar ? 

Eleventh. Has there been anything like a general 
discussion with regard to the merits of the English 
system of rules of court; to what extent do those 
rules meet with the approval of the profession ? 

Twelfth. Would it be possible or desirable to as- 
similate the practice of the different States and in 
Federal Courts by means of rules of court regulating 
the procedure? (By this is not intended a set of 
rules which shall be uniform in every State, but 
such rules as should in a general way cover the 
principal points of practice as now covered by the 
common law methods, the Code of Proceedure, 
Practice Acts and the rules of the court in the dif- 
ferent jurisdictions. 

This inquiry was responded to promptly and 
fully, about one hundred answers being received, 
and placed before the committee accurate informa- 
tion upon the subject, for which they desire to 
express their appreciation to the members of the 
Bar who interested themselves to so great an ex- 
tent in forwarding the inquiry. 

In addition to these inquiries, investigation has 
been made in other directions by examination of 
the codes of procedure, practice acts, statutes and 
rules of courts in the different States, and your com- 
mittee has also availed itself of a report recently 
made by the Revision Committee of the State of 
New York relative to this subject containing much 
information relating to the topic under considera- 
tion. 





The detailed result of this inquiry is found in the 
schedule hereto annexed. 

METHODS OF PROCEDURE IN DIFFERENT STATES. 

A very slight examination of the schedule rela- 
tive to procedure throughout the Union, shows that 
the methods of practice are exceedingly difficult of 
classification, and while they fall under the heads, 
“Common Law Practice,” ‘‘Code Procedure ” 
and ‘‘ Practice acts,” it is not always easy to say 
under what division the procedure in a particular 
State is to be classed. There are, of course, broad 
grounds of distinction. Virginia, Delaware and 
New Jersey are certainly representatives of the 
common law method, as it existed in England 
before our Revolution, but Maryland has this prac- 
tice modified by the English rules of 1834, while 
Maine allows equitable defences to be pleaded in 
actions at law, and Michigan, while it has adopted 
rules largely modifying the older practice, is un- 
willing to admit any innovation looking toward the 
abolition of a purely equitable jurisdiction; again, 
Pennsylvania holds largely to the common law 
methods but administers equity in her common law 
courts which have all the powers of a Court of 
Chancery but no distinctive organization as such. 
On the other. hand, New York may be regarded as 
a typical code State by reason of being the first to 
adopt the Reformed Procedure, yet the changes were 
so great in 1876 and 1880, increasing its bulk from 

73 to over 3,300 sections, that David Dudley Field 
denounced the work as being all that a code should 
not be and predicted its repeal at an early day. It 
by no means represents the best thought of the 
author of the Reformed Procedure and is an inferior 
piece of work done by incompetent men. It has 
done and is doing more than all other causes com- 
bined to discredit the Reformed Procedure, but the 
Missouri Code, one of the earliest adopted, contains 
only 324 sections, while the Iowa and Kansas Codes, 
conceded to be among the best to which the system 
has given rise, conta’n about 1,000 sections each, 
covering the entire range of civil procedure. Midway 
between codification and common law procedure 
are the so-called Practice Acts, consisting of stat- 
utes regulating the procedure, largely modifying the 
common law practice by abolishing technical rules, 
and providing for amendments and liberal methods 
of pleading but avoiding the minute details and 
explicit regulations enacted in the Codes of Pro- 
cedure more particularly those most elaborate and 
of greatest bulk. 

The Massachusetts Act, as earlier in point of time, 
has perhaps attracted the greater attention and 
commendation. The later Connecticut Act is, how- 
ever, regarded as a model of clearness and condensa- 
tion. 


In many States the Practice Acts are simply sta- 
tutes modifying common law rules as to terms of 
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courts, for abolishing special pleading or the like, 
without otherwise affecting the general practice. 

The Procedure in Georgia and Tennessee seems 
to be sui generis, That of Georgia being consid- 
ered as Code Practice, but differing widely from 
the Field Code, while in Tennessee the chancery 
courts have jurisdiction of nearly all matters of con- 
tract, and a jury may be called in that court to try 
the issues. 

In Louisana the Procedure naturally and neces- 
sarily differs from that in the other States, not only 
by reason of the civil law derived from Spain and 
France, but because of the painstaking labors of 
Edward Livingston, who combined with a knowl- 
edge of the common law derived from years of 
practice in New York, and a thorough acquaintance 
with the civil law obtained by years of diligent 
study and experience in Louisana, a comprehen- 
sive mind which enabled him to assimilate and 
adopt what was best from the Procedure of both, 
allied to a fitness for the work by reason of skill and 
experience as a draftsman. This Code will well re- 
pay careful study, as it is in some respects, by way 
of clearness of statement, concise manner of ex- 
pression and freedom from technical and trouble- 
some provisions the best type of a system of pro- 
cedure in force in this country, although not in all 
respects adopted to the requirements of the com- 
mon law. 


LACK OF SYSTEMATIC STUDY OF THE QUESTION. 


The replies indicate that little or no study has 
been given to the system adopted in England under 
the Act of 1873 and its amendments, and it is very 
evident that no systematic study of the question 
has been made in any of the States, either those ad- 
hering to common law methods or those which 
have adopted the Reformed Procedure; nor has 
much, if any, attention been given in any State to 
the workings of the system or systems adopted by 
the others. In fact, there is far too little interest 
manifested by the members of the bar in the system 
of Procedure in the jurisdictions in which they 
practice. 

No stronger argument could be made favoring a 
movement looking towards something like uni- 
formity in methods of Procedure than this statement 
of facts which so clearly indicates a lack of study 
and examination of the subject by the legislatures 
and courts of the different States, and shows either 
ignorance of the failure of certain methods, or un- 
willingness to profit by experience in other jurisdic- 
tions. That the methods of procedure should differ 
so widely so far as opinions differ as the merits of 
the old or new practice can be readily understood 
as indicating a radical opposition of views on the 
subject, the result of careful observation and inquiry 








leading to different conclusions, but that such wide 
differences should exist as to what may be regarded 
as details of the systems shows lack of study and ap- 
preciation of the problems involved, and blind, un- 
reasoning and unreasonable adherence to or adop- 
tion of certain theories without investigation or in- 
quiry. 


DESIRABILITY OF ASSIMILATING METHODS OF PRO- 
CEDURE. 

In reply to the inquiry as to the possibility and 
desirability of assimilating the practice of the State 
Courts and Federal Courts by rules regulating Pro- 
cedure, the responses from forty-three States are 
almost unanimous in expressing a decided opinion 
in favor of the desirability of such action and a 
majority believe in its possibility although as to its 
probability within a reasonable time the views are 
not se positive. It has, however, the approval and 
endorsement of nearly every lawyer, who has replied 


to the request of the committee. 


SIMPLICITY AND PERMANENCE THE MOST DESIRABLE 
IN PROCEDURE. 

The two objects to be attained under any system 
of Procedure are simplicity and permanence. It 
needs no discussion to make it plain that a clear 
and concise statement of the steps to be taken in 
and about the conduct of business in the courts is 
not only desirable but necessary and still further 
that the system should not be burdened with 
technicalities and requirements tending to delay 
and confuse if not utterly prevent the orderly and 
prompt administration of remedial justice. Tlic 
vice of every form of procedure is the tendency to 
multiply unnecessary regulations and to exalt the 
form above the substance. This is not to be tolerated 
in an industrial age like ours, when men of affairs 
demand prompt action through the courts at a 
reasonable expense. The lawyer should not be re- 
quired to spend his time nor the client his money, 
in presenting to the courts questions of practice 
having no bearing on the merits and tending only 
to delay and injustice. 

Equally, is it important that a system of practice 
once settled upon and adopted, it shall be reason- 
ably permanent and that no change shall be made 
except on careful examination and for good cause 
shown. 

In an official document recently published, it is 
stated that there were 551 amendments to the New 
York Code from 1848 to 1875 beside 182 Practice 
Acts and since the revision so called beginning in 
1877, there were 1,323 amendments and 92 general 
statutes relating to practice. It is of course true 
that the most of these changes have been of minor 
importance, but none the less they have been 
and are a source of endless annoyance, confusion, 
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difficulty and injustice. So frequent changes show 
something radically wrong either in the system or 
its administration and it needs but slight examina- 
tion to see that the trouble lies in the method 
adopted of placing full power and control in the 
Legislature which is in the nature of things not 
well fitted to deal, except in a general way, with so 
delicate a matter as the rules and regulations rela- 
tive to the administration of justice in the courts. 
Nor have the rules of the Common Law or Chan- 
cery Courts proved satisfactory, in so far as they 
have endeavored to maintain the methods derived 
from England in the form and manner in which 
they were administered in the days of our fore- 
fathers. The system of Common Law Pleading and 
Procedure is the growth of centuries, and became 
encumbered with very much of verbiage, pedantry 


and technicality from which the struggle to escape 


is evidenced by our numerous Codes, Practice Acts 
and Statutes. One cannot but concur as to our own 
country in the statement of a recent writer that 
‘‘in truth the English people although they have 
always been extremely tenacious of their right of 
making their own laws, have usually been singularly 
patient of abuses in administering them.” 

In the best of the systems of practice very many 
of the old time and unnecessary technical provisions 
remain, and in very many respects require amend- 
ment in accordance with the march of modern 
thought and industry. To these matters attention 
need only be called in order that they may receive 
careful consideration. To illustrate, the allowance 
of two trials in ejectment as matter of right, and 
granting of more than a 
real property after sale 


year for redemption of 
under execution, are 


anachronisms. 


PROCEDURE IN THE FEDERAL COURTS, 


The condition of Procedure in the several States 
is, however, alone unfortunate in its results in each 
jurisdiction, but in its effect upon the practice of 
the Federal courts. 

The Revised Statutes of the United States contain 
92 sections relative to Procedure in those courts, 
but by section 914 it is provided that ‘The prac- 
tice pleadings and forms and modes of proceeding 
in civil causes, other than in equity and admiralty 
causes in the Circuit and District Courts, shall con- 
form as near as may be to the practice pleading and 
modes of proceeding at the time in like causes in 
the courts of record in the State within such Cir- 
cuit or District Courts are held, any rules of the 
court to the contrary notwithstanding.” 

Power is also given to the Supreme Court, Circiit 
and District Courts to make rules not inconsistent 
with law. 

It will thus be observed that not only is the law- 








yer who goes outside his own State in the Fed- 
eral Courts, met and hampered by new and unfa- 
miliar rules of practice, but that the judges of the 
Circuit Courts, sitting in different States, must fol- 
low the common law or the code practice, with 
their various modifications, as he happens to sit in 
a State following one or the other system of Pro- 
cedure. The embarrassment of this situation is in- 
creased by the fact that this provision does not 
apply to suits on the equity side of the court, 
which are regulated not by the Equity Practice of 
the State, but by the Chancery Practice modified by 
the rules adopted for that purpose. 

It has in fact come to this, that aside from the 
few practitioners who make a specialty of practice 
in the Federal Courts, the clerk of the court must 
be consulted upon all questions of practice, and 
attorneys are compelled to rely upon his courtesy 
for information as to even the most simple matters 
of Procedure. With the mixed condition of affairs 
where practice is regulated by Federal Statute, by 
rules of the Federal Court, by the statutes and rules 
of the court where the venue is laid, or possibly by 
the Chancery practice modified by statutes and rules, 
a lawyer practicing in the Federal Courts, even in 
his own State, feels no more certainty as to the 
proper Procedure than if he were before a tribunal 
of a foreign country. 


THE REMEDY CONSIDERED. 


The practical question thus presents itself: Is 
there any remedy for the evils suggested, or must 
they be borne as the necessary result of our system 
of government and jurisprudence ? And it is here 
that we may find the study of comparative law, 
relative to remedial justice, affords a suggestion 
at least by way of relief. 

On turning to the condition of affairs abroad, we 
find that nearly a quarter of a century ago, after long 
agitation and careful study of the question by the 
English bench and bar, the Supreme Court of Judi- 
cature Act gave to England through the rules 
adopted under its authority, a system of practice 
which has been eminently satisfactory. The act 
provides for very much of the matter relative to the 
judiciary necessarily contained in our State and 
Federal constitutions, abolishing the time honored 
common law courts and Court of Chancery and pro- 
viding for a Supreme Court of Judicature and the 
High Court of Appeal. The Act itself does not go 
into detail, but provides that upon the recommen- 
dation of the Lord Chancellor and the Lord Chief 
Justice of England, the Master of the Rolls, the 
President of the Probate Division and four other 
judges of the Supreme Court, to be nominated in 
writing by the Lord Chancellor, rules may be made 
regulating the sittings of the court, the pleadings, 
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practice and procedure therein. The rules of the 
court must also include forms. Under this provi- 
sion rules of court have been made divided into 72 
so-called ‘‘ orders, ” the number of rules being over 
1,000, The Act as amended contains about 200 
sections. 

Thus the system has many features in common 
with the practice acts, under which the more 
general regulations are matters of Statute, while 
provision is made by rules for the ordinary practice 
of the courts. 

In view of the objections to and criticisms upon 
both the common law practice and the reformed 
procedure, and of the fact that the system of court 
rules is much more flexible, this alternative seems to 
be the much the more desirable and has steadily 
gained ground with the profession. 

The more so in that it is not liable to change an 
amendment without good cause unlike the cases 
where the Legislative body undertakes the entire 
control of the practice. It embodies the two prime 
requirements of procedure, simplicity and perma- 
nence in that it is the result of the best thought and 
work of the most careful draftsman, among the 
judges and lawyers of the jurisdiction for which it 
is framed, and is not likely to de lightly changed 
or amended since the entire conservative force of 
the bench and bar will be opposed to unnecessary 
revision. 

In line with this view a movement is now on foot 
in New York, evidenced by a bill introduced in the 
Legislature during the last session, authorizing the 
chief judge of the Court of Appeals and the presid- 
ing justices of the Appellate divisions of the Su- 
preme Court to select three members of the bar to 
revise the rules of the court and recommend in what 
respect existing statutes relative to civil procedure 
can be reduced to rules, and suggest the necessary 
revision and condensation of such statutes oc- 
casioned thereby. These rules on receiving the ap- 
proval of the majority of the judges selecting the 
members of the bar to revise, shall be presented to 
the Court of Appeals and the convertion of the 
justices of the Supreme Court for their action, and 
the statutes to be drafted be presented to the Legis- 
lature on receiving like approval. 

It is quite apparent that many and serious difti- 
culties present themselves in the way of securing 
anything like uniformity of procedure by action of 
the forty-five States through the legislatures or the 
courts, although this is a subject that may well 
commend itself to those actively interested in for- 
warding the work of securing uniformity of legis- 
lation throughout the Union. It will be found, 
however, at the outset that the differing views of 
the bar even in the same State, will prove a serious 
if not insurmountable obstacle to progress through 





separate State action. The great and serious diffi- 
culty, however, as to State action is the indifference 
of the bench and bar to the character of the work 
of revision relative to procedure. This has mani- 
fested itself mainly in the careless selection of the 
commissioners of revision. In but few instances 
has the best legal talent of any State been called 
into requisition for this task. It has, in too many 
instances, been deemed a political sinecure, and ap- 
pointments have been made without reference to 
any previous study of the questions involved, or fit- 
ness for the work proposed. The last question asked 
has been whether the persons appointed to revise 
the practice have made a study of the subject, 
whether they have a practical knowiedge of the 
changes demanded, or whether they have any expe- 
rience or facility as draftsmen of codes, rules or 
statutes. Hence the character of the work is illus- 
trated by the New York Code of 1876, which is 
universally and properly condemned as the product 
of unskilled workmen illy equipped for the task, 
resulting in an illy arranged, diffuse and bulky 
volume in no wise adapted to the needs of the time. 
Yet the result of that revision is such that the bench 
and bar fear the advent of another attempt prefer- 
ring rather toendure the ills they know than to ven- 
ture those they can well imagine. This condition of 
affairs results largely from the indisposition of the 
State legislatures to properly compensate lawyers 
charged with the drafting and revision of statutes 
and to limit the time within which the work must 
be accomplished. 

It is not to be expected that good work will be 
done for an inadequate price, and legislative bodies 
although largely composed of members of the bar, 
are exceedingly and unwisely parsimonious in com- 
pensating lawyers for the most important business 
which can be committed to their charge. 

It was well said on this point many years since, 
‘*Men are appointed for a short term and are re- 
quired to act on the emergency with the clamor of 
an impatient public and 4n impatient legislature con- 
tinually ringing in their ears.” 

There remains one practical alternative, and that 
is action by the Federal Government. This is 
pointed out too as the logical outcome of this dis- 
cussion by reasons of the conditions relative to Pro- 
cedure in the Federal courts. As the greater 
necessity exists for an approach to uniformity in 
those courts, so the reasonable and proper method 
for bringing it about and furthering the general as- 
similation of procedure to a common standard is 
through the Federal authorities. In this matter the 
Legislature and Judicial Departments must act to- 
gether, since it is only through legislation that such 
x policy can be inaugurated and through the action 
of the courts, that it can be carried out. 

There is no machinery by which the judiciary 
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can take the initiative, nor any proper method by 
which congress can control the details of action 
looking toward a uniform system of procedure in 
the Federal tribunals. 

Your committee, therefore, recommend the pas- 
sage of an act by congress authorizing judges 
of the higher Federal courts to select from the bar 
of the country «a limited number of lawyers fa- 
miliar with the procedure in this and other coun- 
tries, for the purpose of drafting and presenting to 
congress and to the Federal courts such statutes and 
rules as shall tend to simplify the procedure in the 
courts of the United States and render it uniform, 
and eventually tend toward assimilating the prac- 
tice in the Superior courts of the States to a com- 
mon standard. This will give an opportunity for a 
close, careful and painstaking investigation into the 
methods of procedure which are or have been in 
use throughout the English-speaking world, and 
avoid the trial of experimental methods already 
found insufficient, and secure the adoption of such 
as are the results of the best thought and widest 
experience of all courts administering the common 
law. 


SCHEDULE ACCOMPANYING REPORT, 


Alabama adheres to common law __ practice, 
although modified to a very considerable ex- 
tent by statute, more particularly as to pleading. 
Has common law courts and Court of Chancery. 
There does not seem to be any very decided agita- 
tion of the subject. Rules are framed by the 
Supreme Court. 

Arkansas adopted the reform procedure in 
1868, substantially following the provisions 
of the Kentucky Code. There are separate 
chancery courts in some of the districts, forms of 
pleading being the same at common law and in 
chancery. In other respects the old chancery 
practice is followed. The Code consists of 890 
sections, and purports to cover the entire range of 
State practice. There are very few rules adopted 
by the courts. The Code is regarded as an im- 
provement on the common law methods, and is 
thought to be better calculated to do justice than 
the former practice. There has been no discussion 
with regard to the merits of the English system of 
court rules, 

In California the reformed procedure has been 
adopted, based upon the Field Code of 1848 but 
much amplified, consisting of 2,104 sections, and is 
not entirely satisfactory on account of its great 
bulk. It covers the entire range of the practice, 
although the Superior and Supreme Courts have 
the power to make rules not repugnant to the pro- 
visions of the Code. There has been no general 
discussion with regard to the merits of the English 
system of rules of court. 





Colorado adopted a Code of Procedure in 
1877, the present code was adopted in 1887, consists 
of 445 sections and is based upon the Field Code. 
Rules to a very limited extent as to matters of de- 
tail. 

In Connecticut the practice act of 1879 has modi- 
fied the common law but not abrogated entirely 
common law system and methods. It partakes to a 
considerable extent of the excellencies of the com- 
mon law and Code Procedure. The principal 
change from the common law has been in providing 
a simple statement of pleading. There are no 
separate courts of law and equity, and the distinc- 
tion between legal and equitable remedies has been 
substantially abolished. The original act consisted 
of 34 sections with supplemental rules which are 
framed by the judge of the Superior Court. The 
system has been termed a ‘‘ Reformed Mixed Pro- 
cedure.” It is regarded as one of the best of the 
practice acts. 

Delaware continues the common law practice 
without substantial change, with separate courts of 
law and equity, and the subject of change has not 
been agitated. 

In the District of Columbia there has been no 
change from common law practice as received from 
Maryland. Law and equity are administered by the 
same judges, but are kept separate and distinct by 
separate terms, equity being administered in chan- 
cery. The Supreme Court promulgates rules for 
Procedure which supplement to some extent the 
practice in minor details. The question as to merits 
of rules of court in preference to legislative acts to 
control Procedure has not been agitated. 

In Florida common law procedure is modified by 
Pleading and Practice Act as to some details but 
not assimilated to code methods. Separate courts 
administer law and equity. Rules may be adopted 
by the Supreme Court. 

A noteworthy feature is that the Field Code was 
adopted in 1869 and meeting with no favor was 
repealed in 1873. This is the only instance of such 
repeal which has been brought to our notice. 

In Georgia the Reformed Procedure first went 
into effect in 1863 but differs widely from the Field 
Code. Was revised in 1882. Law and equity are 
administered in the same courts. The practice is 
almost entirely controlled by the code. There has 
been no agitation or discussion with reference to 
the method of procedure by rules of court to the 
exclusion of statutory enactments. 

Idaho adopted the Reform Procedure in 1864, 
following substantially that of California. This 
was revised in 1887, both law and equity being ad- 
ministered in the same courts, the code covering 
practically the entire range of procedure with very 
few rules. There has been no discussion as to 
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whether legislature or courts shall control pro- 
cedure. 

Illinois retains the common law procedure, having 
however, assimilated it somewhat to procedure 
under the codes, as in the matter of amendments 
and the like. There are separate calendars for 
actions at law and cases inchancery. Common law 
system of pleading is still continued, although the 
practice act contains 104 sections. The rules 
adopted do not materially change the common law 
or chancery practice. The opinion of the bar seems 
to be in favor of the continuance of the present 
system. 

Indiana has a Practice Act or Code of Procedure 
adopted in 1852, following the New York Code. 
Law and equity are administered by the same tribu- 
nal. But few rules have been adopted supplement- 
ing the statute. 

Iowa adopted the reformed procedure in 1851, 
one court having jurisdiction of law and equity. 
The Code relative to Civil Proceduce contains about 
1000 sections. The Code covers the entire range of 
practice and appears to be in the main satisfactory. 

Kansas adopted the reformed procedure when 
admitted to the Union, the present Code in 1868, 
following the Ohio and Missouri Code, but the Field 
Code in substance, all distinctions between forms 
at law and in equity being abolished. The Code 
contains about 1000 sections and is regarded as 
simple and effective, covering the entire range of 
practice, although some of the courts make rules as 
desirable. 

In Kentucky the Code of Procedure is largely 
based upon the Field Code although not following 
its details and has furnished a model for some of 
her sister States. It contains 839 sections and covers 
the entire range of practice except as to details of 
practice necessarily left to the courts. 
but one form of action. 

Louisiana practice differs from that of any other 
State of the Union in that the civil law is the 
foundation of its jurisprudence and practice. The 
procedure is governed by what is called ‘‘ The Code 
of Practice.” Went into effect in 1825 and revised 
in 1870, but one court and one civil system in which 
both law and equity are administered. It came 
from the pen of Edward Livingston and represents 
the best thought of a lawyer learned in the common 
law in devising a plan of procedure adapted to the 
condition of a community governed by the civil 
law. It may be fairly claimed for the Code of this 
State, that from it very many of the best portions 
of the Field Code were adopted. Preceding the 
Field Code by nearly a quarter of a century, it was 
the first system in this country, which departed 
from the common law rules and methods, and will 
be found to be clear, simple and complete. The 


There is 








Code contains 1161 articles. The courts adopt 
what they call administrative rules for themselves 
so far as may be necessary. 

Maine maintains the common law system with- 
out substantial change, except that by the act of 
1893 equitable defences are allowed to be pleaded 
in common law actions. The Supreme Judicial 
Court administers both law and equity, the equity 
side following the old English chancery practice, 
Rules supplement the practice to a limited extent 
The matter of practice has been discussed 
somewhat by the profession in the State, most clear- 
ly and ably in an address to the State Bar Associa- 
tion by the Hon. Charles F. Libby, president, at 
the annual meeting in 1892, urging that the blend- 
ing of the common law and equity systems would 
eliminate the fictions and technicalities of the 
system, with a view to promete justice and the 
right of suitors, calling attention particularly to 


only. 


the Supreme Court of judicature act of 1875, of 
which it contains an exceedingly clear analysis. 
Maryland has the simplified common law pro- 
cedure with statutory changes founded on the rules 
of Hilary Term, 1834, followed by reforms in plead. 
ings suggested by English statutes between that 
date and the passage of the Supreme Court of Judi- 
cature Act in 1875, preserving the distinction be- 
tween courts of 
equitable defences in actions at law. 


law and equity, but allowing 
The statutes 
as to practice were consolidated in 1880. 

Massachusetts has a practice act, chapter 167 
Public Statutes. The practice act of this State may 
be regarded as a compromise between the extremes 
of common law and Code methods. 

Michigan continues common law practice, changes 
in which have not been substantial. 
law judges act as chancellors. 


The common 
The jurisdiction, 
forms and mode of proceeding are distinct on the 
law and chancery side. The practice is supple- 
mented by rules, not varying substantially the com- 
mon law practice framed by the Supreme Court, 
which is the court of last resort. A very vigorous 
discussion as to the wisdom and propriety of changes 
in the system is beizg carried on by the bar. 

Minnesota adopted substantially the Field Code 
of 1848 in 1851. The procedure is very similar to 
that of New York. The rules in the courts do not 
to a very great extent supplement the practice and 
there has been little or no discussion with regard 
to the advisability of the adoption of a system of 
rules rather than regulation of practice by legisla- 
tive action. 


In Mississippi. Common law procedure simpli- 


fied and shortened by statute as to amendments, 
with separate common law and chancery courts. 
The question of change or modification does not 
seem to have been considered and the present con- 
dition is satisfactory to the bar. 
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In Missouri the code of New York was adopted 
in 1849. Chapter 33, Revised Statutes of 1889, con- 
tains the present Code of Procedure of 324 sec- 
tions. This is to some extent supplemented by 
rules. 

Montana adopted the Reformed Procedure in 1879, 
and a Code of Civil Procedure prepared by a code 
commission went into effect July 1, 1895. There 
are 3,484 sections in the code. No complaint seems 
to bemade on account of bulk. Naturally, addi- 
tional rules are not necessary. 

In Nebraska the Code of Civil Procedure con- 
tains 1,039 sections. The Supreme Court is author- 
ized to make rules, not inconsistent with the 
statute, 

New Hampshire adheres to the common law 
practice without substantial change, courts having 
an equity side and common law side with equity 
rules which simplify the English chancery practice. 
The rules formulated by the court are much more 
comprehensive than the statutory regulations, which 
are meager. 

New Jersey has common law practice, very 
slightly assimilated as to forms to the Reformed 
Procedure, but otherwise continued without sub- 
stantial change, a practice act existing also relative 
to pleading and proceeding in replevin and eject- 
ment, and an act relative to practice in equity. 
Separate courts exist at law and equity. The prac- 
tice in the Court of Chancery follows closely that in 
the English courts. There is also an ecclesiastical 
court, with one prerogative court for the whole 
State. The statutes and common law practice are 
supplemented to a considerable extent by rules of 
court. 

Nevada has a Code of 970 sections adopted in 
1869. See ch. 20 General Statutes 1885, which 
covers the field of Civil Procedure. The Supreme 
Court has power to enact rules. 

New York. The Revised Statutes of 1828 con- 
tained ‘‘ An Act concerning the Courts and Ministers 
of Justice and proceeding in Civil Cases” but did 
not abolish Common Law methods until 1848 when 
the original Field Code of 391 sections was adopted. 
This code was amended in 1849 and the number of 
sections increased to 473 in which condition it re- 
mained substantially except as to numerous amend- 
ments until 1877 when the first thirteen chapters of 
the so-called Throop Code went into effect followed 
in 1880 by nine chapters with an additional chapter 
in 1890, in all 3,384 sections, intended to simplify 
as well as regulate procedure. How well it has 
performed the task of giving the bar a clear and 
concise statement of the law on the subject may be 
judged from the enactment of ninety-two acts 
regulating matters of practice since 1876. 

North Carolina adopted the Reformed Procedure, 





practically the Field Code, in 1868. It consists of 
630 sections supplemented to a considerable extent 
by rules which are framed by the Superior and 
Supreme Court. 

North Dakota adopted a Code of Civil Procedure 
in 1895. 

Ohio adopted a Code of Civil Procedure in 1853, 
consisting of 614 sections following the Field Code, 
and afterward adopted a Code of Practice for Pro- 
bate Courts and Courts of Justices of the Peace. 
The number of sections has been increased, but 
no material changes made. Supplemented by rules 
to only a limited extent. 

Oregon has a complete Code of Civil Procedure ; 
see Annotated Laws, 1887, consisting of 1199 sec- 
tions. It was first adopted in 1853, following the 
Field Code in the main, but retaining separate 
courts for trial of causes at law and in equity, with 
substantially the same pleading and_ practice. 
Courts have power to make rules which is exereised 
to a considerable extent by the Supreme Court. 

Pennsylvania procedure, Common law governed 
by statute to a large extent, one form of action 
called ‘‘Assumpsit” in all proceedings er contractu, 
and one form of action in tort, known as “ Tres- 
pass.” Special pleading is abolished, Equity is 
administered by judges of common law courts. 
The Practice Act of 1837 is supplemented by rules 
framed by Court of Common Pleas and Supreme 
Court. Practice in equity is regulated, where not 
otherwise provided for, by rules in chancery as 
they existed in 1865. 

Rhode Island has the Common Law Procedure | 
with but few changes. A commission reported a 
Practice Act which was passed in 1896. The Su- 
preme Court exercises powers of the English Court 
of Chancery, and the method of procedure seems 
to be entirely satisfactory. Rules of court exist 
both at law and in equity. 

South Carolina has the Reformed Procedure 
adopted in 1870, being substantially the Field Code 
as originally adopted, consisting of 453 sections, 
supplemented by 25 rules of Supreme Court, and 
74 of the Circuit Court. 


South Dakota adopted the Code of Procedure of 
the Territory of Dakota, consisting of 1598 sections 
exclusive of the Probate and Justices’ Code which 
contains 438 sections. 

Tennessee has the common law practice with stat- 
utory modifications, being neither common law nor 
reformed procedure. 

Forms of action are abolished and a simple state- 
ment of facts constitutes a good cause of action on 
good defence, demurrers for matters of form having 
been abolished. There are separate courts of law 


and chancery, chancery courts having jurisdiction 
of nearly all matters of contract, except actions for 
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tort sounding in unliquidated damages. The right 
The 


procedure is not at all similar to the Field Code, 


exists to call a jury to try issues in that court. 


somewhat similar to Alabama Code of 1852, and 
was adopted in 1858. 
chancery rules. 


There is also a set of 
Texas.—Reformed Procedure but not in form of 
Code. 


actions both at law and in equity administered in 


Pleading is by petition and answer for all 


the same court Much is left to judicial regulation 


and embodied in rules made by Supreme Court. 

Uran.—The practice is regulated by parts 10 and 
11 of the compiled Laws of 1888 containing 1380 
sections. 

VeERMONT.—The common law procedure has _ been 
somewhat modified by statute but has not been 
assimilated to procedure under the Code. Sepa- 
rate courts at law and in equity exist. The equity 
courts organized upon the basis of the Court of 
Chancery. The question of Code Procedure is being 
agitated. 

The procedure in Virginia is said to be closer to 
the common law practice than that of any other 
State, and the changes to he immaterial, although 
somewhat modified from time to tint, so as to 
render it less technical. The same judge sits in 
common law courts and as chancellor, but the courts 
have different records and different jurisdictions. 
There are no rules framed by the courts. The com- 
mon law of England, so far as not repugnant to the 
Constitution or altered by General Assembly, is the 
law in Virginia both as to legal principles and pro- 
cedure. ‘The question of the adoption of the Re- 
formed Procedure has been sharply agitated for a 
number of years. 

West Virginia also retains the common law meth- 
ods, having no Code of Procedure nor any changes 
sufficiently radical to require mention. Law and 
equity jurisdiction are vested in the same court. 
Very few rules exist, but numerous decisions upon 
questions of practice. 

Washington has a Code of Procedure which is 
nearly a literal copy of the California code. Like 
the practice of ‘‘ Intervention” has been adopted 
from the civil law. It is supplemented by rules. 
General rules are adopted by a convention of 
judges. 

Wisconsin adopted the Reformed Procedure, 
substantially the Field Code, in 1856, administer- 
ing law and equity in the same court. The code 
originally consisted of 368 sections, which cover 
mainly matters of practice, although supplemented 
by the general rules adopted by the Supreme 
Court. 





Aotes of Amevican Decisions. 


ADVERSE PossEsston.— The taking of a deed for 
land which is part of a larger tract belonying to the 
vendor does not prevent the acquiring by the vendee, 
by adverse possession, of land outside the deed, 
within such tract. (Handley v. Barrett [Penn. ], 35 
Atl. Rep. 133.) 

CONSTITUTIONAL LAW— INTOXICATING LIQUOR— 
INTERSTATE COMMERCE.—The South Carolina statute 
of April 1, 1896, declares that all intoxicating 
liquors which are not purchased of a State officer 
authorized to sell the same, and which have not 
been tested by the chemist of South Carolina Col- 
lege, and found to be chemically pure, are of a 
poisonous and detrimental character, and that their 
use as a beverage is against the morals, good health 
and safety of the State. It forbids the accepting, 
storing and keeping possession thereof, and makes 
it unlawful for any consignee or other person to take 
from any depot or place, or to pay freight, express, 
or other charges thereon, and authorizes their 
Held, 


that in so far as this act is applied to liquors sent 


seizure by State officers whenever found. 


into the State from other States, it is void, as an 
interference with interstate commerce. (Donald v. 
Seott [U. 8. C. C., S. Car.], 74 Fed. Rep. 859.) 

CORPORATION — JUDGMENT — CONCLUSIVENESS 
AGAINST STOCKHOLDERS.—The stockholders of a 
corporation, in an action against them to enforce 
their personal liability arising under the constitu- 
tional provisions or by statute, are, upon the ques- 
tion of corporate indebtedness, concluded by a 
judgment previously obtained against the corpora- 
tion. (Holland v. Duluth Iron Mining & Develop- 
ment Co. [Minn.], 68, N. W. Rep. 50.) 

EQUITY PRACTICE—-PRELIMINARY INJUNCTION.— 
It is not enough to justify the Circuit Court of Ap- 
peals in reversing an order of the Circuit Court re- 
fusing a preliminary injunction to stay a foreclosure 
sale, in a suit to vacate the decree of foreclosure, 
that the complaint probably contains sufficient aver- 
ments to warrant the relief prayed for; but it must 
be made to appear that there are reasonable grounds 
for believing that the material allegations of the 
bill, tending to show fraud and collusion, are true, 
and that they will probably be established on the 
final hearing. (Foley v. Guarantee Trust & Safe 
Deposit Co., [U. 8. C. C. of App.],74 Fed. Rep. 759.) 
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JUDGMENT-—-RES JUDICATA. — Where in a prior suit 
it appears of record that any particular ques- 
tion has been actually adjudicated, the prior judg- 
ments, to that extent, conclusive in any subsequent 
suit between the same parties or their privies, re- 
lating to an instrument which forms the basis of 
litigation ineach. (Empire State Nail Co. v. Ameri- 
can Solid Leather Button Co. [U. 8. C. C. of App. ], 
74 Fed. Rep. 864.) 


MASTER AND SERVANT — CONTRACT OF EMPLOY- 
MENT.—That part of a contract under which one 
of the defendants entered into the employ of plain- 
tiffs as a general manager,salesman and _ collector, 
whereby the time and manner of ascertaining and 
determining the amount of the employe’s compen- 
setion—a share of the profits of the business, con- 
strued: Held, that, although there was to be an 
ascertainment each month, this was only provisional, 
and subject to revision and accurate determination 
when the relations between the employers and em- 
ploye were finally determined. (Morrison v. Arons 
[Minn.], 68 N. W. Rep. 33.) 


NEGLIGENCE — DEFECTIVE BUILDING.—A_ corpo- 
ration which rents and uses a building as a paper 
warehouse cannot, on its collapsing and killing an 
employe, be charged with negligence by reason of 
adefect in the building; no one connected with 
the corporation having any notice of the defect, 
except, perhaps, a mere foreman. (McKenna v. 
Martin & William H. Nixon Paper Co. [Penn.], 35 
Atl. Rep., 131.) 


PLEADING—CONTRACTS—JOINT AND SEVERAL.—- 
Where a bond recites a contract to build a one-story 
dwelling house, and a complaint on the bond for 
breaches of said contract sets out a contract in terms 
to build a dwelling house, and there is nothing in 
it indicating that the house is to be other than a 
one-story house, there is no discrepancy between 
the contract indicated by the reference in the 
bond and the contract set out in the complaint 
as being that intended to be secured by the bond. 
(Forst v. Leonard [Ala.], 20 South. Rep. 587.) 


RAILROAD COMPANY—STREET RAILWAY—NEGLI- 
GencgE. —Under testimony that when a child started 
from the curb, which was about seven feet from the 
rail, to cross a street in the middle of a block, the 
motorman was looking to the side of the street, 
and that, after being hallooed to twice, he looked 





in front of him just as the child was struck, the 
question of negligence is for the jury. (Evers v, 


Philadelphia Traction Co. [Penn.], 35 Atl. Rep. 140.) 


SALE — WARRANTY.— Where the vendor makes 
statements as to the quality of the article, but ac- 
companied by an express and positive refusal to war- 
rant it, and a like notice to the vendee that he will 
not and does not warrant it, his statements as to 
quality must be deemed mere expressions of opin- 
ion, and not a contract of warranty, at least in the 
absence of any fraud or deceit, and where the 
property is present for the inspection of the vendee. 
(Lynch v. Curfman [Minn.], 68 N. W. Rep. 5.) 


TRUSTS —BENEFICIARIES —DESIGNATION.—A con- 
veyance of land in trust to be used, etc., as a place 
of worship for the use of the white ministry and 
white membership of the Methodist Episcopal 
church in the United States of America, subject to 
the usuages and ministerial appointments of said 
church from time to time authorized and declared 
by the annual conference in whose bounds the 
premises are situated, is invalid as a trust, for failure 
to sufficiently designate the cestui que trustent. (Trus- 
tees, etc. v. Trustees of Jackson Square Evangelical 
Lutheran Church [Md.], 35 Alt. Rep. 8.) 


Usury --—COMMISSION TO AGENTS. — When one 
negotiates a loan through a third party, with a 
money lender, who in good faith lends the money 
at a legal rate, the contract is not usurious merely 
because the intermediary charges the borrower a 
heavy commission; the intermediary having no 
legal or established connection with the lender, as 
agent. (Whaley v. American Freehold Land-Mortg. 
Co. of London [U. 8. C. C. of App.], 74 Fed. Rep. 73.) 


WILLS—DEVISE OVER.—Under a will devising 
land to testator’s wife for life, provided she does 
not marry, with a provision that if she does marry 
the property shall go to another person, to whom 
it was also provided it should eo if the testator sur- 
vived his wife, there is a devise over, going into 
effect on the death of the widow, she surviving tes- 
tator, and not remarrying. (Smith v. Chadwick 
[Ala.], 20 South. Rep. 436. 


WILLS—PRECATORY wokDs.—Testator, who de- 
rived all his property from his wife, through marital 
‘* All the re- 
mainder of my estate I give to my beloved wife, 


rights and gifts from her, declared: 
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believing she will do justice between her relatives 
and mine at her death.” Held. that this vested 
absolute title in the wife, with unrestricted power 
of disposition; the concluding words being merely 
precatory, and not equivalent to a command, (Hill 
v. Page [Tenn. |, 36 S. W. Rep. 735.) 


WILL — CHARITIES — BEQUEsTs. — A testator de- 
vised the residue of his estate to two trustees 
(whose places in case of vacancy were to be filled 
by appointment), to be distributed by them in cer- 
tain proportions to certain corporations, in trust for 
charitable uses, one of such portions being given to 
the State, the income to be applied to the “ mainte- 
nunce of any institution for the care of idiots, im- 
beciles, or feeble-minded persons”; providing, fur- 
ther, that if any of the trusts should not be accepted 
that portion should be distributed proportionally 
among such as were accepted, and in order that his 
purposes might not be defeated, that these devises 
in trust should be effective notwithstanding any 
deficiencies of description: Held, that on refusal of 
the State, which is competent to accept such a trust, 
its portion should be distributed in trust among 
those corporations which had accepted. (In re 
President and Fellows of Yale College {[Conn.], 34 
Atl. Rep. 1036.) 





Notes of English Accisions. 


Lease.—In an action against an under-lessee 
on a covenant in a lease to keep the demised prop- 
erty in repair, where the under-lessee had notice of 
the original lease, and of the covenants contained 
in it, the immediate lessor’s liability over to the 
superior landlord must be taken into account in 
assessing the damages, and such damages are prop- 
erly assessed on the basis of awarding a sum repre- 
senting the diminution in value of the reversion on 
the termination of the under-lease in consequence 
of the breach of covenant. (H. of L., Conquest and 
Another v. Ebbetts and Another, 75 L. T. R. 36.) 


Company. — A. executed an underwriting con- 
tract in form irrevocable to take shares in a com- 
pany. 

The contract was not executed by the agent en- 
trusted to subscribe on A.’s behalf in the form pro- 
vided, but was accepted by him in terms in a sepa- 
rate letter. Subsequently A. wrote to the secretary 
of the company withdrawing from the contract; but 
the company, on the initiative of the agent, pro- 
ceeded to allot shares to A. The agent received 
some substantial benefit from the contract. 

A. applied to have his name removed from the 
register of members on the ground that the allot- 
ment to him was not made with his consent. 








Held, that the underwriting contract was an au- 
thority coupled with an interest, and was therefore 
irrevocable. (Gaussen v. Morton [10 B. & C. 731]; 
and Clerk v. Laurie [2 H. & N. 199], applied; Ct. 
of App.; Re Hannan’s Empress Gold Mining and 
Development Company, Limited; Hx parte Car- 
michael; 75 L. T. Rep. 45.) 


SaLtvace.— At the request of the master of a 
vessel which had gone ashore, steamers belonging 
to the plaintiff took on board and conveyed to their 
destinations the passengers and crew who had _ been 
landed from the wreck. 

In an action against the owners of the wrecked 
vessel, the plaintiffs claimed salvage remuneration 
for the services rendered to the passengers and 
crew, or in the alternative, remuneration for ser- 
vices rendered by them to the defendants at the re- 
quest of their master. 

Held, that no claim for life salvage was maintain- 
able, that the defendants were not under any obliga- 
tion under their contract with their passengers to 
forward their passengers to their destination, and 
that the master in acting as he did was acting for 
the benefit, and as the agent of the passengers, and 
not of the defendants. (Admiralty v. The Mariposa, 
75 L. T. Rep. 54.) 


——————————— 


Aew Books and Rew Editions. 


Tue AMERICAN StaTE Reports, VOLUME 44). 

This, the latest volume of the American State 
Reports, contains some one hundred and sixty cases 
selected from the various reports of seventeen 
States, the text of each being given in full, with 
abundant head notes. 

The whole is supplemented by two indices, one to 
the notes and the other to the cases themselves. 
Published by the Bancroft-Whitney Co., San 
Francisco, Cal. 

HANDBOOK ON THE LAW or REAL Property, by 
Earl P. Hopkins, A. B., L.L. M. 

This book is the fifteenth volume of the ‘‘ Horn- 
book Series” of elementary treaties on the principal 
subjects of the law. 

It states the fundamental rules of the law of real 
property ina manner casy of comprehension, each 
principle being set forth in the bold faced type 
which is a feature of the Hornbook Series. 

As much of the history of the law is given as is 
necessary for its understanding, while the useless 
legal antiquities found in many text-books have 
been abandoned. 

The whole isa clear and compact statement of 
the English system of real property law as adopted 
in this country. Published by the West Publish- 


ing Co., St. Paul, Minn. 
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Current Dopics. 


CASE which should prove a‘warning to our 
l careless bicycle riders is that of Ross & 
Moseson v. The 34th St. R. R. Co. in which an 
opinion has just been handed down in the 
Appellate Division of the Supreme Court in the 
First Department. 

The case presents no new features of negli- 
gence law, but emphasizes the utter disregard 
of life and limb which 
“ scorchers ” display, 


so many modern 
They ride at a high rate 
of speed, entirely against the law and seem to 
expect every vehicle and pedestrian to yield 
them the right of way. If an accident befall 
them they are apt to conceive that they have, 
ipso facto, a cause of action and redress. 

This case came before the Appellate Divi- 
sion on an appeal from a judgment of $76 93 
against the defendant, the 34th St. R. R. Co. 

The facts of the case are briefly : Ross and 
Moseson were riding a tandem about ro o’clock 
on the night of August 29 last. They were go- 
ing west on the north side of Thirty-fourth 
street, intending to turn down Madison avenue. 
A car was going east through the street. The 
bicyclists tried to cross the track to run into 
Madison avenue when the car was about ten 
feet from the tandem. ‘The horses struck the 
bicycle squarely, and the men were dragged 
along the pavement about twenty feet. The 
wheel was mangled. The men were bruised. 
They brought suit in the Eighth District Court 
of New York city to, recover damages for 
injuries to the tandem. 

The opinion, written by Justices Daly, Mc- 
Adam and Bischoff, says : 

“It clearly appears from the evidence that 
the men on the bicycle took the risk of crossing 
in front of the car when it was so near as to 
render a collision unavoidable. It would seem 
that the tandem was going, not slowly, but so 
fast that the riders were unable to stop by back 
pedalling, and they ran directly in front of the 
horses. Not only was negligence of the riders 


clearly established, but the case is barren of 


facts upon which the charge of negligence on 
Vou. 54 — No. 14. 





the part of the driver of the car can be sus- 
tained. If the tandem had been coming down 
Madison avenue the driver would have had 
notice that it was about to cross the car tracks 
at Thirty-fourth street, and there might have 
been grounds, perhaps, for asserting negligence 
on his part for not getting his car under con- 
trol, but he had no sign by which he could tell 
that the wheel, which was coming west on 
Thirty-fourth street, while he was going east, 
would turn to the left and go across his track 
instead of going straight ahead, as might natu- 
rally be ex pected. 

‘*The responsibility was upon the riders in 
such a case to determine whether it was safe to 
cross the tracks ahead of the car or ride on 
further and cross behind it. That their error 
in judgment was extreme is shown by the fact 
that it was not the rear rider that was struck, 
but the front one. If the plaintiff’s statement 
is correct, that the tandem was moving at a 
slow rate and that the car was coming ata 
rapid rate, there seems to be no other conclu- 
sion than that the plaintiffs were guilty of con- 
tributory negligence in attempting to cross. 
Under such circumstances the collision was not 
only probable but was certain, and the riders 
seem to be responsible for it.” 

A new trial is ordered, 


There are some non-partisan individuals who 
profess interest in the success of the Liquor 
Tax Law. ‘These persons it would seem are 
either those who believe they can gain some- 
thing from this law, or else those who fail to 
recognize the principle that it is a bad thing for 
a State to go into the liquor business just as it 
is unfortunate for a country to go into bank- 
ing. This latter fact has been found to be 
true in South Carolina, where the operation of 
the Dispensary Law is now for the first time 
being appreciated by the citizens at large. 
Senator Tillman, who was governor of the 
State at the time the Dispensary Law was 
placed on the statute books, said that he be- 
lieved the law would reach the height of popu- 
larity at the end of two or three years. The 
time has now come when his prophecies ought 
to be fulfilled, but it appears that the contrary 
is more likely to be the case. 

The investigation of the dispensary begun 
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ame were —- 


some time since by the State Board of Control 
is but the expected forerunner of others by the 
board and by the legislature. There have 
been scandals enough already to make South 
Carolina sick of the experiment. There is no 
question that the dispensary is losing ground 
very rapidly in popular favor, or, rather, in the 
favor of the Tillman faction, the others having 
always fought it, and that its existence is 
limited to a brief period. ‘Ihe air has for 
months been laden with rumors of corruption. 
The people have had their pride wounded by 
seeing the governor, during the summer’s cam- 
paign, charged with having made money out of 
the dispensary. They have recently witnessed 
him and other State officials summoned before 
an investigating board to say whether or not 
they had been guilty of theft. They have 
heard the governor say that he had long sus- 
pected the liquor commissioner and other 
officials connected with the dispensary of cor- 
ruption, and that he had instructed minor 
officials in the dispensary to spy upon the head 
men. ‘They have heard sons of the purchasing 
agent confess that they have received thousands 
of dollars from distilleries in the shape of re- 
bates. Then there is a report, that will be in- 
vestigated only by the legislature, which is to 
the effect that the books have been ‘ doctored ” 
to the extent of about $50,000, and that high 
officials have taken a prominent part in keep- 
ing the facts from the public. All this has 
made many thousands of those who, following 
Tillman in 1892, were rampant dispensary 
advocates turn against the system. 

When Tillman was advocating the dispensary 
the prohibitionists made a plea for a prohibitory 
law and in a separate box at the polls in 1892 
they cast a majority of votes for prohibition. 
But Tillman, after arguing against the possibility 
of maintaining a state of dryness in South 
Carolina, recommended to the legislature the 
passage of the dispensary law ‘fas a com- 
promise for prohibition.’’ Glowing pictures 
had been drawn of the future of South Carolina 
under such a system. Legislators were just at 
this time being harrassed by their constituents 
because of the failure to reduce taxation from 
the mark reached under the old régime previous 
to 1890, and in the dispensary they saw what 
was considered a bright opportunity to not only 








reduce the taxes, but also to eliminate one-half 
the annual burdens on the people. Gov. Till- 
man and his lieutenants figured that the dis- 
pensary profits after the first year would be at 
the lowest $500,000 a year. The protests 
against the employment of spies, as constables 
were then called, was answered by the declara- 
tion that in a short time, when it was seen that 
the dispensary had come to stay, opposition to 
it would cease, and the constables could be 
withdrawn, thus removing an irritating feature 
and increasing the State’s revenue by nearly 
$100,000. The legislature elected the dispen- 
sary board, composed of the governor, secre- 
tary of state, and comptroller-general, and 
appropriated $50,000 out of the state treasury 
as a working capital. Business was begun on 
August 1, 1892, with a stock of goods costing 
more than $100,000. The State owed one dis- 
tilling company over $60,000 at one time. 

What kind of “ compromise for prohibition” 
has the dispensary been? When, in South 
Carolina, with so many counties bordering on 
North Carolina and Georgia, across whose lines 
whiskey flows freely, the dispensary authorities 
can contract for whiskey by hundred car load 
lots, and when the five per cent 
from one house alone amount to $25,000, it 
does not look as if consumption has been cur- 
tailed. When the dispensary started whiskeys 
were high priced, and nothing below too per 
cent proof was used. Later prices were re- 
duced. An 8o per cent proof whiskey was in- 
troduced and has become popular. After taking 
off two profits — for the State and for the town 
and county-—this stuff is sold at 25 centsa 
pint. When the dispensary authorities were 
twitted with putting this low grade of whiskey 
on sale the reply was that the people demanded 
a cheaper whiskey, and that the dispensary had 
to compete with blind tigers. Counties which 
had been dry for years under the license system 
had dispensaries established in them. The 
court records show that the number of whiskey 
murders has not been reduced. 

As to the profit feature. Three legislatures 
have tinkered with the law. ‘The object has 
always been to get out of the way of the United 
States courts and to make more money. Instead 
of reducing taxation, however, more money was 
collected from the people last year, as was gene- 
rally admitted on the stump this summer, than 


rebates 
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in any year since 1875, and the prospects are 
for a still higher levy next winter. At the end 
of three years, instead of paying into the treas- 
ury $1,500,000 profit, as was promised, the dis- 
pensary returned to the State the $50,000 which 
had been advanced out of the treasury, and that 
was all. Yet the State has seized and confis- 
cated between $30,000 and $50,000 worth of 
liquor that did not cost it a cent. The greater 
part of this was bottled and sold through the 
dispensary. Some of this, declared by the 
chemists to be adulterated, was disposed of to 
whiskey dealers in Georgia, who possibly resold 
it to South Carolina blind tigers. Instead of 
decreasing, the force of constables has been in- 
creased. 

There is no question that the dispensary has 
been and is in politics. It was so stated on the 
stump by Tillmanites, and not denied. Gov. 
Evans himself recommended to the last legis- 
lature that the institution be put into the hands 
of men who were not State officials. But the 
governor still retains the power to appoint and 
remove liquor constables, and these men, with 
the dispensers, throw their strength and influ- 
ence in every election. 

The constitutional convention last year pro- 
vided that if the dispensary was ever broken up, 
liquor should only be sold by individuals in 
packages of notless than half a pint. This may 
be changed by amendment, but in any event 
the dispensary is too heavy a load for any party 
to carry. It will probably remain for two years 
longer, and possibly for four, if the revelations 
at the coming legislative investigation do not 
cause a revolution against it. 

As we have said before, the only advantage 
we can see in the dispensary law is that 
it gives those who will drink, their liquors at 
the lowest cost and prevents families from starv- 
ing because wages are left at the saloons. But 
despite this, the nation and State should be kept 
out of such business, and in New York we 
should reduce unnecessary appropriation, 
should not rely on the liquor traffic for our 
revenues and should allow municipalities to 
regulate the traffic within their boundaries. 


In the convention at Chicago there seems to 
have been an element who refused to recognize 
the right of the president to send Federal troops 





such action. These persons denied that the 
president was the instrument in this country 
by which the laws of the United States were 
strictly enforced and that it was his duty to see 
that the Constitution and the acts of congress 
were given full and perfect execution. It is, 
therefore, eminently proper that the law officer 
of this country should reply to the indictment 
of the administration on this question involving 
as it does an interpretation of the Federal law. 
The sovereign right of the United States follows 
its officers everywhere, and by the Revised Stat- 
utes the president is authorized to “ order the 
armed force of the country, when, in his judg- 
ment alone, any assemblage, combination or 
gathering of persons in whatever State or 
territory the laws of the United States may be 
forcibly opposed and the execution thereof 
forcibly obstructed.” 

Attorney-General Harmon in his letter said : 


According to Mr. Bryan there is somewhere 
implied in the Constitution, for it is nowhere 
expressed, a prohibition of the use of force by 
the United States against persons who, within 
the limits of a State, may be successfully resist- 
ing its officers and completely paralyzing all its 
operations as a goyernment, unless the local 
authorities shall first make request or give con- 
sent. This is contrary to the settled principle 
that, while the Federal government is one 
whose operation is confined to certain subjects, 
it has, as to those subjects, all the attributes of 
sovereignty, and one of these is always and 
everywhere within the territory of the States 
which compose it to suppress and punish those 
who in anywise interfere with the exercise of 
its lawful powers. The fact that there are 
within that territory other governments exer- 
cising sovereignty over all matters not so com- 
mitted to it can make no difference under our 
double form of government, the essential prin- 
ciple of which is a partition of powers to be 
exercised independently over the same terri- 
tory. It would be as absurd to claim that the 
United States must neglect its own interests 
because, in protecting them, those of a State 
may be incidentally protected, as to claim that 
a State must let riot run free because it hap- 
pens to be directed against Federal rights and 
officers as well as its own. Mr. Bryan’s doc- 





into a State unless the local authorities requested 


trine that this law [Sections,5,297, and 5,298 
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Revised Statutes] is unconstitutional is more 
dangerous than that of secession. The latter 
at least left the government some power and 
authority in the territory of the States which 
should choose to remain. 


The amended Factory Law went into effect 
October ist, and by its provisions it is made a 
misdemeanor for any proprietor, agent, fore- 
man or other person in connection with any 
establishment to hire or employ any child 
under the age of sixteen years unless there is 
provided and placed on file in the office of the 
person or firm employing such child, a certifi- 
cate setting forth the facts required by law. 

The certificate is granted only by the board 
of health in the locality where the child seeks 
to be employed, and the board or department 
of hedlth cannot grant such certificate unless 
there is first filed with them the affidavit of the 
father, mother, guardian or other person stand- 
ing in parental relation to the child, and not 
then unless the child has attended school dur- 
ing the preceding school year; or, in other 
words, the child must be able to read and write 
simple sentences in the English language before 
the certificate can be legally granted. 

The health board or commission must also 
certify that they are satisfied that the child is 
physically able to perform the work which it 
intends to do. The certificate must also be 
descriptive, giving the color of hair, color of 
eyes, weight, height, etc.. of the child and any 
distinguishing facial marks which 
noticeable. 

The chief inspector says he will do his duty 
fully, and will try and have the deputies under 
him do likewise, and hopes that all others who 
are charged with aiding to enforce the law will 
do their full duty as well. He also hopes that 
employers will try to fully inform themselves 
of the provisions of the amended law and refuse 
to employ any child contrary to its provisions. 
Mr. O'Leary says he will gladly furnish to any 
person applying to him, all possible information 
bearing upon this very important subject and 
thus pave the way for the deputy inspectors in 
their work of inspection. 


may be 





During this campaign when the people are 
exercised to a greater or less extent by such 
questions as proposed changes in the Supreme 








Court of the United States, the payment of our 
bonded indebtedness in a debased currency, 
and the popular election of Federal judges, it is 
particularly the province of this journal to dis- 
cuss, without partisanship, such legal problems 
as from time to time arise. The election of 
Federal judges by popular vote is a theory 
which we trusted had long since been exploded, 
and we furthermore trusted that the people in 
the various States would abolish the election 
of State judges, and in this way remove as far as 
possible the office of judge from the influence 
of politics. 
that we have been able to secure the opinion 
of the late Hon. David Dudley Field on this 
subject, which appeared in a paper on “Ameri- 
can Progress in Jurisprudence,” and which 
was prepared for the World’s Congress of 
Jurisprudence and Law Reform, held in the 
city of Chicago, in August, 1893. 

At that time Mr. Field said: 

“In framing the judicial department of some 
of our States, and particularly the new ones, 
we have forgotten the lessons and departed 
from the practice of the statesmen who con- 
trived our system of Federal government. This 


It is, therefore, most opportune 


system was but the evolution of movements 
that had been struggling and swelling for ages 
in the mother country between the sovereign 
Our fathers of the revolu- 
tionary period considered profoundly the for- 
mation of a judiciary and the best means of 
securing fit occupants; and of placing them 
above the reach of temptation. They under- 
stood well that the functions of the judicial de- 
partment were different from those of the legis- 


and the people. 


lative or the executive. These two represent 
the people, and are chosen to execute their 
will; the judges are but the interpreters of the 
law. They have nothing to do with the will of 
the people, except as that will is expressed in 
the laws of the land. 

“The ultimate sovereign power in this re- 
public rests, we know, in the body of the peo- 
ple. That does not signify that individuality 
should be crushed out, or that all offices, or 
event he most of them, should be filled by popu- 
And so the only true question 
in respect of filling the judicial department is 
whether a popular assembly is the best device 
to insure the choice of the best judges; and I 
insist that it is not. They who have read 


lar election. 
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aright the history of subservient English 
judges before they were made independent — 
they who remember the chancellor of Missis- 
sippi, who lost his office because he decided 
against repudiation, and the Supreme Court 
judge of Michigan, who was voted down be- 
cause he did his duty —they who thus read 
and remember, can best appreciate the value of 
a judiciary which has nothing to hope or fear 
but from the conscience of its own members. 

“It is my conviction, and I wish that every 
other citizen had the same conviction, that a 
learned, efficient and independent judiciary 
cannot be obtained through popular suffrage 
and short terms of office. . Experience is our 
great teacher. We have two systems side by 
side, the federal and the state; the former plac- 
ing on the bench judges appointed by the 
executive, endowed with office during good be- 
havior, and with salaries that cannot be les- 
sened; the latter lifting to the seats of justice, 
judges nominated and chosen for the most part 
by popular vote, holding for short terms and 
too often provided with salaries meagre at 
best and changeable at the will of the legisla- 
ture. Which of the two systems do those who 
are forced into the courts most prefer? Into 
which do suitors most seek entrance, and how 
often do those who are sued desire to have 
their cases transferred thereto?” 


The recent arrest of certain persons who 
claim to be Americans, and who are charged 
with being participants in the recent “ dyna- 
mite plot,” has caused considerable comment 
in this country. There are many interesting 
legal questions involved in the extradition of 
the prisoners, who are Americans, and their 
subsequent trial. Our contemporaries, in dis- 
cussing the purely legal aspects of the arrests 
at Boulogne and Rotterdam of the alleged pro- 
moters of this series of explosions, have con- 
fined themselves almost exclusively to the 
technical difficulties which lie in the way of 
extradition. But there is another aspect of the 
case which must not be lost sight of. We are 
still very properly, no doubt, kept in ignorance 
of many important facts connected with these 
arrests, but enough has been made known to 
make it clear that the limitations of the criminal 
law make the conviction of Tynan and his con- 





federates no simple matter. 


Thecase of Bell, the man arrested in Glasgow, 
stands by itself, and has no special interest 
from a legal point of view. As to the other 
three men, we may, for convenience sake, sup- 
pose them to be extradited, and consider their 
position when called upon to defend them- 
selves before a judge and jury. The difficulty 
of conviction if the men are brought to trial 
lies in the phraseology of the English Explosive 
Substances Act of 1883, which would seem to 
cover only the cases of those who are her 
majesty’s subjects, or who commit the crimes 
within her majesty’s dominions. It is plain 
that the acts constituting the alleged offence 
were not committed within the queen’s domin- 
ions. Were, then, the prisoners subjects of her 
majesty? As far as we know, there must be a 
strong presumption that they were not. Tynan, 
the only one of them of any notoriety, is be- 
lieved to have placed himself under the pro- 
tection of the United States, which, under the 
Explosive Substance Act, may prove sufficient 
for his purpose. It is hardly necessary to 
observe that the words show that the law in 
this case has stretched its jurisdiction as far as 
it will go, and has put offences under the Ex- 
plosives Act in the same category as murder— 
as exceptions, that is, to the general rule stated 
by Sir James Stephen, that “ offences committed 
by British subjects out of England are not 
punishable by the criminal law of England,” 
and still less, we may add, is this the case with 
those committed by foreigners. 

The prosecution have, however, a second 
string to their bow in Tynan’s case. That 
estimable character claims a complicity in the 
Phoenix Park murders of a kind which makes 


him liable to punishment as a principal. Mur- 
der is, of course, an extraditable offence. Was 
this particular murder a political one? If it 


was, Tynan is protected by clause V of the 
English extradition treaty with France, which 
is couched in the usual terms, and which, it may 
be remarked, is quite unaffected by the subse- 
quent convention of this year, framed to meet 
the case of Dr. Herz, and dealing only with 
procedure. ‘The question has already been de- 
cided in the French courts in the case of Byrne, 
whose extradition was refused in 1883. The 
French court is, of course, not bound by the 
previous decision, and comparatively recent 
events in France may induce it to go back from 
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its former opinion. In Castioni’s case Sir 
James Stephen’s description of a political of- 
fence was confirmed. Putting it shortly, it is 
necessary to make a crime a political one to 
show that it was “‘incidental to and formed a 
part of political disturbances,” and, accord- 
ingly, when the officers of the government had 
been overpowered, and the place where the 
government was sitting was broken into, in do- 
ing which Castioni shot a member of the gov- 
ernment, it was held that his crime was a 
political one, and extradition was refused. 
Consistently with this decision Mr. Justice 
Cave and Mr. Justice Collins granted the ex- 
tradition of Meunier, who haa been concerned 
in wrecking with a bomb, on the ground that 
there were not “two or more parties in the 
State each seeking to impose the government 
of their own choice on the other.” If these 
two eminently sound decisions are recognized 
as of any authority in France, it certainly seems 
that Tynan is in danger of extradition. 

It may be remembered that an indictment 
for murder has been found against Tynan, and 
he has, therefore, made himself liable to out- 
lawry. This process is only obsolete and not 
extinct, but it has probably not been resorted 
to, otherwise Tynan would, on arriving in Ire- 
land, be liable to be hanged forthwith. It 
seems that he has been interrogated by a magis- 
trate in the French manner in the presence of 
English police officers. The experience must 
have been an odd one for them, but will any of 
his statements so obtained be admissible as 
evidence against him in England? It is an ex- 
tremely pertinent question as to whether these 
admissions before a French tribunal would be 
admissible in England. 


It is not always that we find a judge ready to 


stand out against a legislative body. This 
was not true, however, of Lord Chief Justice 
Holt. In the reign of Queen Anne, 1704, 
several freemen of the Borough of Aylesbury, 
who proved their qualifications, were refused 
the liberty of voting at the election of a mem- 
ber of parliament. The law in such cases im- 
poses a fine on the returning officer of £100 
for every such offence. On this principle, they 
applied to Lord Chief Justice Holt, who ordered 
the officer to be arrested. The house of com- 





mons, alarmed at this step, made an order of 
the house to make it penal for either judge, 
council or attorney, to assist at the trial; how- 
ever, the lord chief justice and several lawyers 
were hardy enough to oppose the order, and 
brought it on in the Court of King’s Bench. 
This house, highly irritated at this contempt 
of their order, sent a sergeant-at-arms for the 
judge to appear before them ; but that resolute 
defender of the laws bade him, witha voice of 
authority, “be gone;” on which they sent a 
second message by the speaker attended by as 
many members as espoused the measure. After 
the speaker had delivered the message, his 
lordship replied to him in the following remark- 
able words: ‘Go back to your chair, Mr. 
Speaker, within this five minutes, or, you may 
depend on it, I will send you to Newgate. You 
speak of your authority ; but I will tell you I sit 
here asan interpreter of the laws, and a distribu- 
ter of justice, and were the whole house of com- 
mons in your belly, I would not stir one foot !” 
The speaker was prudent enough to retire, and 
the house were equally prudent in letting the 
affair drop. 

The same judge had sent, by his warrant, one 
of the French prophets, a foolish sect that 
started up in his time, to prison; upon which 
Mr. Lacy, one of their followers, came to my 
lord’s house and desired to speak tohim. The 
servants told him their lord was not well, and 
saw no company that day. “But tell him,” 
said Lacy, “that I must see him, for I come to 
him from the Lord God.” Which being told 
the chief justice, he ordered Lacy to come in, 
and asked him his business. “I come,” said 
he, “from the Lord, who has sent me to thee, 
and would have thee grant a nolle prosegui for 
John Atkins, his servant, whom thou hast sent 
to prison.” “ ‘Thou art a false prophet, and a 
lying knave,” answered the judge. “If the 
Lord had sent thee, it would have been to the 
attorney-general, for the Lord knows it is not 
in my power to grant a nolle prosegui, but I can 
grant a warrant to commit thee to bear him 
company, which I certainly will.” 


In State Bldg. & Sav. Ass’n v. Mechanics’ 
Savings Bank and Trust Co., decided by the 
Court of Chancery Appeals of Tennessee in 
February, 1896 (36 S. W. R. 967), it was held 
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that where a corporation, being a depositor in 
the defendant bank, agreed to keep on deposit 
a sum sufficient to protect certain shares of its 
stock deposited as collateral to secure loans 
made to its stockholders, such deposit did not 
constitute a trust, for the repayment of which 
the corporation was entitled to a preference 
over other creditors of the bank. 

The court said in part: 

The plain facts of the case are as follows: 
(1) That the complainant had a large deposit 
in the defendant bank, it being in a sense the de- 
(2) The defend- 
ant suspended for a few days, and thereafter 
opened, and was paying its depositors in full on 
their checks. 


pository of the complainant. 


(3) The complainant, while the 
bank was paying in full after its temporary sus- 
pension, drew out all of its deposits, except 
about $4,000. (4) This was April 1, 1893. At 
this time, it seems, there was an understanding 
or agreement between the bank officials and the 
officers of the complainant that the latter would 
not draw out all of its money at once, but 
would do so only as it needed it in its cur- 
rent business. (5) The bank made its as- 
signment April 17, 1893, and was found to 
be hopelessly insolvent. (6) Before this it 
had loaned various parties, stockholders of 
the complainant, different sums, taking their 
notes for the loans, and these borrowers had 
deposited as collaterals, with their respective 
notes to secure them, their certificates of stock 
in the complainant company. (7) The presi- 
dent of the bank, Mr. Etherly, believing that 
the complainant was not observing its agree- 
ment about not checking on its deposit except 
as it needed its money in its current business, 
saw Mr. Manning, the secretary of the com- 
plainant, about it, and told him that a number 
of his stockholders were borrowers from his 
bank ; that they had deposited their certificates 
of stock as collaterals to secure these notes, 
and that the complainant ought to have enough 
money on deposit to protect its stock thus de- 
posited. Manning replied that this, as a busi- 
ness proposition, was absurd, but stated that 
he would see the directors of his company 
about it. (8) He did see them, and the di- 
rectors passed a resolution to the effect that 
they would keep enough money on deposit to 
protect their stock hypothecated by their stock- 





holders to secure the payment of notes given by 
them to the bank, and the bank officials were no- 
tified of this action. (9) But there is no satisfac- 
tory evidence in this record that the bank, under 
this arrangement, whatever its effect was to be, 
was not to collect its notes at maturity, and 


give the notes, with their collaterals, to the 


makers. Neither is there any evidence that 
the deposit of complainant in the bank was to 
be set apart to pay these notes, or that it was 
in any sense to be kept separate from the gene- 
ral funds of the bank. (10) On the contrary, 
the evidence is clear, and the necessary infer- 
ence from the conduct and conversations of 
the officials of the two companies is irresisti- 
ble to our minds, that the bank was to deal 
with the deposit just as it did with its other 
general deposits, and to use it in its cur- 
rent business just as it did its other funds. 
(11) The most that can be said of the alleged 
arrangement between the officials of the two 
companies with respect to the deposit of the 
complainant that it was to allow to remain 
with the defendant was that it was to remain or 
to be in some sort a security to the bank to 
protect the notes or as an additional security. 
There is not the slightest evidence that the de- 
posit was to be changed from a general toa 
special deposit, or that the bank was not to use 
it as itdid its other funds in its current busi- 
ness. 


Under these facts, we are aware of no well- 
considered authority that would hold it to be 
a special deposit, or that it was impressed with 
a trust, which entitled it to be preferentially 
paid out of the funds of the assigning insolvent 
bank. We think the decided weight of au- 
thority is to the contrary. The cases of Bank 
v. Weems (Tex. Sup. 6 S. W. 802), Bank v. 
Hummel (14 Col. 259; 23 Pac. 986), and Roca 
v. Byrne (145 N. Y. 182; 39 N. E. 812), are 
leading cases upholding the doctrine of trusts 
with respect to funds deposited or placed with 
parties for designated purposes. But this case, 
in its facts, is covered by the principle an- 
nounced in the cases of .Association v. Jacobs 
(141 Ill. 261; 31 N. E. 414, and authorities 
cited), Grissom v. Bank (87 Tenn. 350; 10 S. 
W. 744), Akin v. Jones (93 Tenn. 353; 27 S. 
W. 269), and Howard v. Walker (92 Tenn. 
452; 21 S. W. 897), 1 Morse, Banks (§ 248). 
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LEGAL TENDER ACTS AND THE GOLD 
CLAUSE IN CONTRACTS. 


GREAT political party in its national platform 

of principles has declared itself in favor of 
opening our mints to the free, independent and un- 
limited coinage of silver at a ratio with gold of only 
about one-half of the bullion value of the metal. 
Not satisfied with this, they declare their intention 
to make the silver coin full legal tender in payment 
of all debts, and manifest their opposition to all 
laws which permit the stipulation in a money con- 
tract that it shall be paid in a particular kind of 
coin. The effect of such a proposition, if carried 
into legislation, is a matter of interest to citizens 
and business men generally. Questions of interest 
in connection therewith are, what will be the effect 
of such laws upon contracts? Can a creditor be 
compelled to receive payment of his claim in de- 
preciated silver whether he will or not? Can he 
avoid the operation of such laws by stipulating in 
his contract that it shall be paid in a particular kind 
of coin or money ? These questions are all germane 
to the political discussions of 1896, and may soon 
be of vital importance in the transaction of all busi- 
ness, 

Wauat ts Lega TENDER ? 

A legal tender is the offer by a debtor to his 
creditor in payment of his debt of such money or 
currency as the custom of merchants or the law of 
the land requires the creditor to accept in discharge 
of the debt, under penalty of losing costs, and the 
stoppage of interest. The term is also applied to 
the money or currency that may be so offered. 

In the United States our currency consists of gold 
and silver coin and subsidiary coin of nickel and 
copper; gold certificates and silver certificates, 
treasury notes or greenbacks, and national bank 
notes. Of these, gold, silver and greenbacks are 
legal tender; the first by the custom of the mer- 
chants of the world, the other two by statutory re- 
quirements. Silver is, however, at present legal 
tender for only a limited amount. Subsidiary coins 
are legal tender for a limited amount, and national 
bank notes for particular purposes.' The statutes 


' National bank notes shall be received at par for 
all debts and demands owing by the United States to 
any person within the United States, except interest 
on the public debt or in redemption of the national 
currency.— Act of 3d June, 1864; U. S. Rev. Stat., 
sec. 5476. 

Silver certificates issued under the act of 1878 are 
receivable for ‘‘ customs, taxes and all public dues.” 
—Act 78, Feb. 28, sec. 3. : 

Treasury notes issued under the act of 1890 are 
made a legal tender in payment of ‘‘all debts, 
public and private, except when otherwise ex- 





which make them legal tender are those of the 
United States, for the States are denied the power 
to make anything but gold and silver coin a tender 
in the payment of debts ;* and it is very doubtful 
whether it lies within the power of the State to 
make silver a good tender of a contract stipulated 
to be paid in gold; for to do so would be to prac- 
tically impair the obligations of contracts, and this 
the States cannot do.* But there is no restriction 
upon the power of the national goverement to impair 
the obligations of contracts, whether they be its own 
or those of its citizens; and as the nation is sover- 
eign, and cannot, therefore, be sued, unless by its 
own consent, its contracts cannot be enforced 
against it. It follows therefore that unless there be 
some other reason to the contrary, the national 
government may compel creditors to receive some- 
thing in discharge of their obligations which they 
would not otherwise be willing to accept. If all 
currency were money, and had an intrinsic value 
equal to its face value, as all money should have, 
legal tender laws would be useless; for no one would 
refuse money worth the full amount of his claim. 
On the other hand, it is the variation of the intrinsic 
worth of the several items which constitute our 
currency, or the credit upon which a purely flat 
currency rests, which makes legal tender laws neces- 
sary, and which tends to compel parties to contracts 
to stipulate payment in that kind of money which 
is looked upon as being most stable in value. 
Hitherto the free coinage of a metal has always im- 
plied that its bullion value and its face value were 
equal, and it has not been necessary to make such 
coins legal tender, for all men have willingly ac- 
cepted them. Thus gold is not to-day legal tender 
at its face, but only for its value; and when metal 
is abraded, or worn off, it is accepted even by the 
United States government only by weight. The 
coining of the metal adds nothing to its value, 
but only attests its purity and weight when 
coined. After coining it the government sets 
it adrift and is not responsible for it, except 
that when it has lost a certain portion of its weight 
by abrasion it is called in and recoined. But it is 
otherwise in the case of any currency whose value 
is less than its face; such ‘‘money,” whether it be 
paper or coin, must be maintained at par by the 
guaranty of the government that issues it, that it 
will exchange for it on demand, its face value in 
coin whose intrinsic worth or bullion value is equal 
to its nominal or coinage value. Otherwise it will 
not be received at its face in discharge of debts, 


pressly stipulated in the contract, and shall be re- 
ceivable for customs, taxes and all public dues,”— 
Act 1890, July 14, sec. 2. 

? U. S. Const. Art. I, sec. 10, cl. 1. 

* U. S. Const. Id. 
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unless the creditor is compelled by statute to re- 
ceive it. Thus our greenbacks, having no intrinsic 
value, but depending entirely upon the credit of the 
government, are made legal tender at their face ; 
and as the bullion value of our silver coin is only 
about half of its coinage value, these also are made 
legal tender at their face in amounts not exceeding 
five dollars, The silver and paper currency are thus 
given the advantage of gold by our laws. Up to 
the present time creditors have been just as willing 
to receive silver as gold in payment, for the reason 
that prior to 1873 the commercial and coinage ratio 
between silver and gold were the same, or when 
they differed the silver was at a premium ; and 
since that date, although the coinage ratio has re- 
mained the same while the commercial ratio -has 
risen, and the silver coin has thus been less valuable 
than the gold, yet the law has made them inter- 
changeable either directly or indirectly. It is this 
interchange of gold for the purpose of maintaining 
the parity of our currency, that places our system 
upon what is called a ‘* gold basis,” and it is this 
which the advocates of free coinage of silver must, 
if they are consistent, abolish, and place each 
metal upon its own bottom. In true bimetallism 
neither metal should be given an advantage, and 
each should, therefore, be legal tender for only its 
bullion value. The free silver advocates insist that 
to open our mints to silver as they are open to gold 
will cause the price of the white metal to advance 
to $1.29 per ounce, when the silver dollar will have 
a bullion value equal to that of the gold dollar, and 
will be equally acceptable with gold in satisfaction 
of debts. If it were certain that free coinage would 
have this effect, there would be no need for anxiety 
and fear. But it is the distrust of this proposition 
and lack of faith in it that tends to cause the 
obligee in money contracts to insist that they stipu- 
late satisfaction in gold. Along with this claim, 
and showing that they lack faith in it themselves 
the free silverites make the covert threat that they 
will, by law, make silver coin a legal tender at its 
face value in payment of all debts, public or pri- 
vate, in any amount, and will pass laws forbidding 
requirements of payment in gold. This, of course, 
is not bimetallism; it is silver mono-metallism; but 
this is not the point with which we are now inter- 
ested. The question is as to the effect of such 
laws upon the payment of contracts. In 1862, in 
an attempt to maintain the value of greenbacks, 
congress passed an act which declared that ‘‘United 
States notes shall be lawful money, and a legal 
tender in payment of all debts, public and private, 
within the United States, except for duties on im- 





* Act of Congress, Feb. 25, 1862; Rev. Stat. U. 
S. (1878), § 3588. 





When this act came before the Supreme Court 
for interpretation, it was held that it had no appli- 
cation to contracts payable by their express terms 
in gold or silver coins or in specie, no matter 
whether such contracts were entered into before its 
passage or after; and that a tender of greenbacks 
is not suffigient to discharge such contract.’ It 
was also held that in all contracts entered into be- 
fore the passage of the act there was the implied 
condition of payment in gold, or its equivalent, 
and that, therefore, the legal tender act had no ef- 
fect upon contracts executed before its passage, 
and that in so far as it attempted to do so it was 
unconstitutional.’ It was further held that the 
judgment upon such contracts as stipulated pay- 
ment in any particular medium, should be entered 
with a specification of the particular kind of dol- 
lars in which it is payable? Some of the State 
courts had previously taken an entirely different 
view in the matter, holding that the act of congress 
was not only constitutional, but that it applied to 
contracts entered into both before and after its pas- 
sage; and even to contracts expressly stipulating 
for payment in coin or specie.* It was, therefore, 
held that a contract is payable in greenbacks even 
though it stipulated to be payable “in lawful sil- 
ver money of the United States; ”* as is a ground- 
rent payable ‘‘in lawful money;”!’ and one in 
“lawful money of the United States.” '' So, also, a 
ground-rent payable in “lawful silver money of 
the United States, each dollar weighing 16pwt. 6gr., 
at least; and a deposit in‘*gold * * * 
payable in like funds with interest; '® and a note 
payable in ‘‘ specie,” '! and one payable in ‘‘ gold.” 
But the same court held that a ground-rent payable 
in twenty-one Spanish coined fine silver pieces, 81.3 


> Bronson v. Rhodes, 7 Wall. 229; Butler v. Hor- 
witz, 7 Wall. 258; Hill v. Trustees, 7 Phila. 460; 
Patterson v, Blight, 5 Phila. 460; Rankin v. De- 
mott, 61 Penn. St. 263. 

* Hepburn v. Griswold, 8 Wall. 603; McGlynn v. 
Magraw, 8 Wall. 639. 

7 Bronson v. Rhodes, 7 Wall. 229; Butler v. Hor- 
witz, 7 Wall. 258; Trebileock v. Wilson, 79 U. 8. 
687. 

SLegal Tender Cases, 52 Pa. St. 9; Appel v. 
Woltman, 38 Mo. 194; Henderson v. Pike, 35 Mo. 
255; Bank v. Burton, 27 Ind. 426; Brown v. Welch, 
26 Ind. 116; Wilson v. Morgan, 30 How. Pr. 386. 

® Shollenberger v. Brinton, 32 Pa. 9. 

’ Davis v. Barton, 32 Pa. St. 9. 

"’ Kreher v. Calhoun, 52 Pa. St. 9. 

! Mervaine v. Sailor, 52 Pa. St. 9. 

'8 Sanford v. Hays, 52 Pa. St. 9. 

‘Graham v. Marshall, 52 Pa. St. 9. 

'® Laughlin v. Harvey, 52 Pa. St. 9. 
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parts of a piece to 8, each weighing 17 pwt. and 6 gr.’ 
or for so much lawful money of the province 
of Pennsylvania as shall be sufficient from time to 
time to purchase such coin,” was a covenant for a 
specific article, and not for a sum in currency.’ 
And a mortgage having been given after the pas- 
sage of the act referred to, in which the obligor 
was bound in the penal sum “lawful money of the 
United States,” conditioned for the payment of a 
sum ‘‘in gold coin of the United States of the 
present standard of weight and fineness, notwith- 
standing any law which now may or hereafter shall 
make anything else a legal tender in payment of 
debts, it was held that this was not a ‘specie’ con- 
tract payable in government current money, as the 
gold coins designated might be current money and 
might not be; but that it was a contract for gold 
coins, to be measured by a fixed, certain and well- 
known standard, which was expressly distinguished 
from any other standard the government might set 
up. The debt was not, therefore, payable in green- 
backs. In other words, the court viewed the con- 
tract as the purchase of gold of a certain desig- 
nated quantity and quality, and the judgment was 
rendered in lawful money of the United States calcu- 
lated according to the market value of gold at the 
time of the breach of the contract, that is, at the 
rate of $144 to every $100 in gold.""_ The rule was 
thus laid down that when a contract is payable in 
‘specie’ or in any ‘lawful money,’ or in any speci- 
fied current money, it may be discharged by a ten- 
der of any legal tender, whether it were the 
medium in contemplation of the parties at the time 
the contract was entered into or no;'* but that 
when the contract is one for a specific article, or 
for the purchase of gold or silver as distinguished 
from coin, or for coin which might not be current 
at the time of the performance of the contract, a 
tender of greenbacks is not sufficient.’ It had 
previously been held that a bond executed in 177 


1 Mather v. Kinike, 51 Pa. St, 425; s c. 5 Phila. 
107; Christ Church Hospital v. Fuechsel, 54 Pa. St. 
71. 

" Dutton v. Pailaret, 52 Pa. St. 109. 

's Schollenberger v. Brinton, 52 Pa. St. 9; Davis 
v. Barton, Id.; Krener v. Calhoun, Id.; Mervine v. 
Sailor, Id.; affirming s. c. 5 Phila. 422; Sandford v, 
Hays, Id.; Graham v. Marshall, Id.; Laughlin v. 
Harvey. Id.; Frothingham v. Moore, 45 N. H. 545; 
Brown v. Welch, 26 Ind. 116; Bank v. Burton, 27 
Ind. 426; Riley v. Sharp, 1 Bush, 348; Henderson v. 
McPike, 35 Mo. 256; Apel v. Woltmore, 38 Mo. 194; 
Gallion v. Pierce, 18 L. A. 10. 

'* Mather v. Kinike. 51 Pa. St. 425: Dutton v. 
Pailaret, 52 Pa. St. 109; Christ Church Hospital v. 
Fuechel, 54 Pa. St. 71. 





conditioned for the payment of a certain sum in 
lawful current money of Pennsylvania, was payable 
in continental currency,” and that parol evidence 
was inadmissible to show what was meant by “ cur- 
rent money.” *! 

When the legal tender acts were originally before 
the National Supreme Court, part of that body, in- 
cluding some of the ablest constitutional lawyers 
upon the bench, dissented from the court’s view of 
the case, maintaining that the act of 1862 applied 
to all contracts whether entered into before or after 
the passage of the act, and even when the contract 
expressly stipulated for specie payment. The dis- 
senting judges insisted that all contracts entered 
into prior to the act’s passage, were impliedly 


payable in specie, but that the act applied 
to such contracts, and as well to _ those 
in which there was an express agreement 
to pay in gold or silver. When _ these 


cases came again before the court, it was held that 
Congress has power to issue paper currency and to 
make it legal tender in payment of debts; ** and 
this power exists in time of peace as well as war.” 
It therefore follows that the treasury notes reissued 
under the act of May 31, 1878 (ch. 146), after being 
redeemed in gold coin, are legal tender.** The act 
was held to apply to contracts entered into before 
its passage as well as those entered into afterwards, *° 
and to this extent the former decisions as contained 
in Hepburn v. Griswold and McGlynn v. McGraw 
were overruled.” Mr. Black, in his work on judg- 
ments, says that the effect of the second legal tender 
decision was to hold that the act applied ‘‘ to all 
species of contracts,”’ and to ‘‘render it useless, for 
the future to specify in any judgment how it shall 
be paid;” ** but this must be an oversight in the 
writer, fur the act of 1862 applies only to debts 
payable in money generally, and not to obligations 
payable in commodities, or to obligations of any 
other kind; and in a suit upon a contract payable 
in specie or in other coin, judgment may be entered 
thereon for coined dollars, for such contracts can 





20 Wharton v. Morris, 1 Dall. 125. 

21 Lee v. Biddis, 1 Dall. 175; Bond v. Haas, 2 Ia. 
183; contra, McMinn v. Owen, 2 Dall. 173; s. c. 1 
N. Y. 185; Field v. Biddle, 2 Dall. 171. ‘ 

* Legal tender cases, 12 Wall. 457; Shollenberge 
v. Brinton, 52 Pa. St. 9; Borie v. Trott, 5 Phila. 
866; Crocker v. Wolford, Id. 340; s. c. 2 Pitts. 
453; Juiliard v. Greenman, 110 U. S. 421. 

3 Juiliard v. Greenman, 110 U.S. 421. 

*4 Juiliard v. Greenman, 110 U. 8, 421. 

** Legal Tender Cases, 12 Wall. 457; Dooly v. 
Smith, 18 Wall. 604; N. & W. R. R. Co. v. John- 
son, 15 Wall. 195. 

% Black on Judgments, § 152. 
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be satisfied only by payment in coin,” for the legal 
tender acts do not apply to such contracts,** and if, 
on the trial, the State court denies the plaintiff 
the right to have his judgment payable in accord- 
ance with the terms of the contract, this refusal is 
such a denial of his rights under the laws and con- 
stitution of the United States as will give the fed- 
eral Supreme Court jurisdiction under the 25th 
section of the Judiciary Act of 1867, to review the 
decision.** The right to expressly contract for 
payment in specie or its equivalent, is thus not only 
affirmed by the courts,* but is recognized by the 
acts of congress itseif, by the exceptions in the 
Bland-Allison Act of 1878, and in the Sherman Act 
of 1890.*! 

It can then no longer be doubted that the legal 
tender acts are constitutional; and there can be as 
little doubt that when in a bill or contract the parties 
designate a currency which is not illegal, it is the 
right of the creditor to have awarded to him such 
measure of damages as will constitute payment in 
the currency intended; * and the obligation to 
pay gold may arise by implication, but the implica- 
tion must be from the words of the contract, not 
from the expectation of the parties .** The obli- 
gation must also arise from directions contained in 


*7 Bronson v. Rodes, 7 Wall. 229; Butler v. Hor- 
witz, 7 Wall. 258; Trebilcock v. Wilson, 12 Wall. 
687; Cheang Kee v. United States, 3 Wall. 320; 
Pollard v. City of Pleasant Hill, 3 Dill. 195; Mce- 
Govern v. Shirk, 54 Ill. 408, s. c. 5 Am. Rep. 125; 
Frank v. Colhoun, 59 Pa. St. 381; Hays v. Sanford, 
4 Luz, L. Obs. 90; Rankin v. Demott, 61 Pa. St. 
263; Christ Church Hospital v. Fuechel, 54 Pa. St. 
71; Dutton v. Pailaret, 52 Pa. St. 109; Jefferson 
Medical College Case, 6 Phila. 313; Hill v. Trustees, 
7 Phila. 28; Morris v. Bancroft, 1 W. N. C. 223, s. 
c. 9 Phila. 277; Rineheart v. Collins, 2 W. N. C. 
325; Patterson v. Blight, 5 Phila. 460; Carpenter 
v. Atherton, 25 Cal. 569; Maul v. Stokes, 3 W. N. 
C. 373, s. c. 24 Pitts. L. J. 21; Webb v. Moore, 4 
T. B. Mon. 483; Chrysler v. Renois, 43 N. Y. 209; 
Kellogg v. Sweeney, 46 N. Y. 291; Independent 
Ins. Co. v. Thomas, 104 Mass. 192; Myers v. Cauff- 
man, 37 G. A. 600; Chesapeake Bk. v. Swain, 29 
Md. 483; Wells, F. & Co. v. Van Sickle, 6 Nev. 50. 

** Trebilcock v. Wilson, 79 U. S. 687; Phillips v. 
Dugan, 21 Ohio, 466; Lick v. Faulkner, 25 Cal. 404; 
Higgins v. B. R. A. & M. Co. 27 Cal. 158; Smith v. 
Wood, 37 Tex. 620. 

* Trebilcock v. Wilson, 12 Wall. 687, overruling 
Roosevelt v. Myer, 1 Wall. 512. 

% Vide supra, note 27. 

31 Vide Note 1, supra. 

*® Bnk. of Pr. Edward’s Island v. Trumbull, 53 
Barb. 459. 





a will that a legacy be paid in gold. ** But when a 
mortgage is payable in “lawful silver money ” of a 
particular weight and fineness, it can be paid in 
gold,* or in lawful silver money, * or in such 
silver as was then a legal tender, ** or in silver 
half dollars which were a legal tender at the time 
of the execution of the mortgage or contract. * 
And the fact that the creditor has waived his right 
to payment of ground-rent in gold, and on one oc- 
casion accepted it in currency, does not estop him 
from demanding future payments in specie *. 
Nor does the fact that the principal of a bond is 
payable in currency prevent the collection of the in- 
terest in gold when it is stipulated to be so paid.” 
If, without any agreement as to the rate at which it 
is to be taken, gold or silver coin is tendered in 
payment of a contract payable in currency, the 
debtor cannot afterwards require it to be applied 
otherwise than dollar for dollar;*! and the receipt 
by a creditor of currency without objection, on a 
contract payable in gold, is the receipt of so many 
dollars ;*? and a promissory note payable in ‘‘ gold 
coin or the equivalent thereof in United States legal 
tender notes,” is discharged by the payment of 
legal tender notes dollar for dollar.” But when a 
bond is payable in ‘silver money,” but is recited in 
the mortgage given to secure it, to be payable in 
‘lawful money,” the purchaser of the equity of 
redemption may discharge it in legal tender cur- 
rency, for he is in no way liable on the bond,“ 
And when money is paid into court in gold, the 
prothonotary becomes an involuntary depositary, 
and need take only ordinary care of it, and may pay 
it in legal tender notes.° But the Act of 1862, 
making greenbacks a legal tender for the payment 
of ‘‘debts,” does not apply to taxes; these are not 
‘debts ” within the meaning of the act.* 

It has been held that the court has nothing 
to do with determining the particular medium 
in which a judgment shall be _ paid, and 





34 Baker’s Appeal, 59 Pa. St. 313. 

8° Morris v. Bancroft, 7 Phila. 277; s. c. 1 W. 
N. C. 223. 

36 Reinhart v. Collins, 2 Id. 305. 

7 Maule v. Stokes, 3 W. N. C, 873. 

3% Parish v. Kohler, 2W. N. C. 488; 8. ec. 33 
L. I. 140. 

3 Russenhause v. Keep, 18 Pitts. L. J. 204. 

* Pollard v. City of Pleasant Hill, 3 Dill, 195. 

“| Bush v. Baldrey, 11 Allen, 367. 

“” Yyer v. United States, 5 Ct. of Cl. 509; Gilman 
v. Co. of Douglas, 6 Nev. 27. 

8 Killough v. Alford, 32 Tex. 457; s. c. 5 Am. 
Rep. 249. 

4 Kagle Beneficial Society’s Appeal, 75 Pa. St. 226. 

4° Aurentz v. Porter, 56 Pa. St. 115. 








388 Md. R. R. Co. v. —-— 89 U.S. 105. 


46 Lane County v. Oregon, 7 Wall. 71. 
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that the law determines it methods of satisfaction.“ 
But, as we have seen, this is no longer true; and 
while the judgment is entered generally for simply 
so many dollars when the contract does not stipu- 
late a particular medium of payment, yet when it 
does contain such a stipulation for payment in any 
particular kind of legal tender, the judgment must 
be entered in accordance with the terms of the con- 
tract.* And as the interest is incidental to the 
debt, it is payable in the same kind of money ;** but 
the costs are payable in legal tender notes.” But 
when a suit is brought on a note payable in ‘ gold 
coin or its equivalent in legal tender notes,” the 
judgment entered thereon should fix the amount to 
be paid, if paid in gold, and the amount to be paid, 
if paid in notes.*' On the other hand, if the con- 
tract is one for gold, as distinguished from money— 
a contract for the purchase of a designated quantity 
of the precious metal, it would seem that nothing 
but a decree for specific performance of the con- 
tract could exact payment in gold; and there being 
an adequate remedy for the breach of the contract 
in an action at law for damages, specific perform- 
ance would not be decreed. In a suit for damages 
for the breach of such a contract, the measure of 
damages would be the market value of the desig- 
nated quantity of the precious metal at the time of 
the breach of the contract, as expressed in terms of 
legal tender: and the judgment would be entered 
for so many dollars generally, and would be satis- 
fied by the payment of legal tender notes.” But 
when foreign money is the subject of the action, its 
value is to be paid according to the rates of ex- 





Swain v. Smith, 65 N. C. 211; Wood v. Bul- 
lens, 6 Allen, 518; Buchegger v. Schultz, 13 Mich. 
420; Davis v. Field, 43 Vt. 221; Whetstone v. Col- 
ley, 36 Ill. 823; Reed v. Eldredge, 27 Cal. 346; 
Munter v. Rogers, 50 Aia. 388. 

48 Bronson v. Rodes, 7 Wall. 229; Butler v. Hor- 
witz, 7 Wall. 258; Cheang Kee v. U. 8., 3 Wall. 320; 
Trebilcock v. Wilson, 12 Wall. 687; Paddock v. 
Insurance Co., 104 Mass. 451; Chrysler v. Renois, 
43 N. Y. 399; Kellogg v. Sweeney, 46 N. Y. 291; 
Foster v. R. R. Co., 1 Mo. App. 390; Harding v. 
Cowing, 28 Cal. 212; Reese v. Stearns, 29 Cal. 273; 
Wiwans v. Hassy, 48 Cal. 634; Hittson v. Daven- 
port, 4 Colo. 169; Jones v. Smith, 48 Barb. 552; 
Atkinson v. Lanier, 69 Ga. 416. 

* McCalla v. Ely, 64 Pa. St. 254; Chrysler v. 
Renois, 43 N. Y. 209; Chesapeake Bank v. Swain, 
29 Md. 483. 

5° Chrysler v. Renois, 43 N. Y. 209. 

51 Wells v. Van Sickel, 6 Nev. 45. 

® Dutton v. Pailaret, 52 Pa. St. 109; Mather v. 
Kinike, 51 Pa. St. 425; Chrst. Ch. Hosp. v. Fuech- 
sel, 54 Pa. St. 71; Dewing v. Sears, 11 Wall. 379. 





change at the time of trial;** and the judgment in 
our currency should be equivalent to coin. 

In conclusion, then, under the decisions of thie 
court of last resort, in spite of the repeal of any pro- 
viso contained in the statutes legal tender laws can- 
not prevent contractual stipulations for the payment 
in gold, or in any other designated form of legal 
tender, nor the enforcement of such stipulation ; and 
it is more than doubtful whether it lies within the 
power of congress to forbid or prevent such stipula- 
tions. To hold that it can, will require another 
reversal of the uniform and unbroken line of deci- 
sions of the most illustrious court on earth. But 
should this come about, what then? Even in such 
a case there isa remedy. Legal tender laws can- 
not increase the purchasing power of money, nor 
compel a man to sell his property for a depreciated 
currency, or to give something for nothing, or to 
take in exchange for his wheat, his coal, his ores or 
his merchandise, something which he does not want 
and is not willing to accept. They may, however, 
put a sprag in the spokes of commerce, stop busi- 
ness transactions, and abolish credit, by compelling 
every man to require payment in gold or its equi- 
valent when the goods are sold. It is beyond the 
power of legislatures to make contracts for men, or 
to substitute different contracts for those which 
they have made. If I buy horses, no legislative act 
can compel me to take cows instead; and if I con- 
tract for 1,000 bushels of wheat, I cannot be re- 
quired by statute to be satisfied with receiving 1,000 
bushels of oats, Gold and silver, are commodities, 
and are bought and sold as other commodities. 
Unless the government should assume a monopoly 
of dealing in these metals (and it will hardly be 
claimed that it has the constitutional power to do 
this), no one can be prevented from contracting for 
the purchase of gold; and when he has contracted 
for its purchase, he is entitled to damages for a 
breach of such contract just as he is in the case of 
the breach of a contract for the purchase of any 
other commodity. His contract in this case would 
not call for current coin, and, therefore, could not 
be satisfied by a tender of silver or greenbacks, and 
would not come within the purview of the legal 
tender decisions. In such case, however, both the 
logic of the situation and the law of the case would 
prevent the entering of a judgment payable in gold; 
but the judgment entered would be a general 
money judgment for the damages the contracting 
party has suffered by the breach of the contract; 
and the measure of these damages would be the 
value of the gold at the time of the breach, calcu- 





53 Lee v. Wilcocks, 5 S. & R. 48. 
54 Benners v. Clemens, 58 Pa. St. 24; McLoon v. 
Cummings, 73 Pa. 98. 
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lated in legal tender; and this judgment would be 
discharged by the payment of any legal tender 
currency; and the presumption would be that pay- 
ment would be made in the cheapest legal tender. 
JAS. J. H.. HAMILTON. 
Scranton, Pa. 
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INTERNATIONAL COURT OF ARBI- 
TRATION, 


By James A. Wess, of the St. Louis Bar. 


I. THe Pran. 


AN 





It will be remembered that early last spring, at a 
special meeting of the New York State Bar Asso- 
ciation, the report of the sub-committee on this sub- 
ject was adopted and the work of agitation begun. 
The responses from the newspapers and the legal 
periodicals have been few and faint when compared 


with the importance of the proposed reform. This 
learned committee had evidently given much 


thought to the subject and thereby became not only 
impressed with its gravity, but also enabled to go 
far towards its solution at their first step, as is in- 
dicated by their report, which was in part as follows: 

“We, therefore, recommend: 

« First, A permanent international tribunal, to be 
known as ‘ The International Court of Arbitration.’ 

‘* Second. Such court shall be composed of nine 
members, one each from nine independent States or 
nations, such representative to be a member of the 
supreme or highest court of the nation he shall rep- 
resent, chosen by a majority vote of his associates, 
because of his high character as a publicist and 
judge and his recognized ability and irreproachable 
integrity. Each judge thus selected shall hold 
office during life or the will of the court selecting 
him. 

‘‘ Third. The court thus constituted shall make 
its own rules of procedure, shall have power to fix 
its place of sessions, and to change the same from 
time to time, as circumstances and the convenience 
of litigants may suggest, and all matters, whether 
pertaining to the rules and regulations of the court, 
the appointment of attendants, or controverted 
questions between nations, shall be determined by a 
majority vote of the entire court. 

‘* Fourth. Said court shall have aclerk and as 
many deputy clerks as its business may make neces- 
sary, who shall be appointed by the court from time 
to time, and as circumstances require, but two clerks 
shall not be selected from the same country, so long 
as either of the nations represented in the court shall 
be without a representative in the clerical force. 

‘¢ Hifth. Said court shall have one or more in- 


terpreters and court attendants, who shall be ap- 
pointed by the rules and regulations applying to the 
selection of clerks and deputy clerks. 





‘* Sizth. Each nation represented in the court 
shall pay the salary and expenses of its own repre- 
sentative and attaches, selected from its citizens, 
and the nation at whose capital the court shall hold 
its sessions, for the time being, shall provide a place 
for its sessions, local court attendants and meet 
other necessary local expenses. 

‘* Seventh. Controverted questions arising be- 
tween any two or more independent powers, whether 
represented in said ‘International Court of Arbitra- 
tion’ or not, may be submitted by treaty between 
said powers to said court, providing only that’ said 
treaty shall contain a stipulation to the effect that 
all parties thereto shall respect and abide by the 
rules and regulations of said court, and conform to 
whatever determination it shall make of such con- 
troversy. t 

‘* Highth. Said court shall be open at all times 
for the filing of cases and counter-cases under treaty 
stipulations by any nation, whether represented in 
the court or not, and such orderly proceeding in 
the interim between sessions of the court, in prepara- 
tion for argument and submission of the controversy, 
as may seem necessary, may be taken as the rules of 
the court provide for and may be agreed upon be- 
tween the litigants, and said court shall convene on 
call duly made by its presiding judge for the time 
being, for the purpose of trial, submission of argu- 
ment and disposition of the controversy, as provi- 
ded by the treaty stipulations between the litigant 
nations. 

“ Ninth. Independent powers not represented in 
said court, but which have become parties litigant 
in a controversy before it, and, by treaty stipula- 


tion, have agreed to submit to its adjudication, 


shall comply with the rules of the court, and shall 
contribute such stipulated amount to its expenses as 
may be provided for by its rules or determined by 
the court. 

**'To secure early consideration of this important 
question and harmonious action on the part of all 
citizens of this and other countries who favor the 
organization of such a tribunal, we also recom- 
mend : — 

‘¢ Tenth. That the president of the United States 
be respectfully memorialized, on behalf of the Bar 
Association of the State of New York, and of such 
other bar and other associations in this country as 
may be pleased to join therein, at once to enter into 
negotiations with the representatives of the govern- 
ments of Great Britain, France, Germany, Russia, 
the Netherlands, Mexico, Brazil, and the Argentine 
Republic for a union with the government of the 
United States in the laudable undertaking of form- 
ing an international court substantially on the basis 
herein outlined. 

“ Hleventh. That correspondence be opened im- 
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mediately with other bar associations in the United 
States, the action of the Bar Association of the 
State of New York communicated to them, and that 
such associations and other organizations, societies 
and individuals be invited to join in said memorial 
to the president, in order that action by the govern- 
ment of the United States be secured at as early a 
date as seems practicable and consonant with such 
an enterprise and the dignity of the undertaking. 

‘*Twelfth. That correspondence be also entered 
into with like legal bodies in Great Britain, its 
colonies and other countries believed to be inter- 
ested in such a movement, having for its purpose 
the encouragement of every effort among civilized 
nations to compass peace and strengthen the bonds 
of brotherly love among nations. 

‘*In presenting this plan we have not overlooked 
the fact that there are many obstacles to be over- 
come before a tribunal that may be entitled to rank 
as an international court can become a reality. We 
are not unconscious of’ the fact, also, that many 
good citizens of our country, whose opinions are 
worthy of most careful consideration, maintain that a 
court of the character outlined in these recommen- 
dations is Utopian and impossible. Here is a broad 
field for argument, but we have endeavored to 
keep out of it as far as possible. We do believe 


some plan, be it the one we now present, one at all 


similar to it, or one entirely remote from it, is pos- 
sible, and will eventually be a consummation 
among the civilized nations of the globe, and that 
there is nothing more Utopian or impossible in 
such a dream than has appeared in many other 
dreams looking toa higher civilization among the 
children of men.” 

Very recently there was made public the late 
official correspondence between Secretary Olney 
and Lord Salisbury relative to the establishment of 
a court of arbitration for the adjustment of differ- 
ences arising between the United States and Great 
Britain. Unlike most international business, the 
official papers were made public while the negotia- 
tions are still pending, for the reasons that general 
discussion is invited and that every meritorious 
suggestion will receive consideration. As _pre- 
dicted by the above-mentioned sub-committee, the 
establishment of such a court between only two na- 
tions, as the United States and Great Britain, 
would be difficult, and its judgments would be un- 
avoidably izfluenced by the natural love of native 
land which the judges would feel. At the very 
outset Lord Salisbury suggests a provision for the 
treaty establishing the court which would practi- 
cally defeat its supposed purpose. Thus, section 5 
reads: ‘‘ Any difference which, in the judgment of 
either power, materially affects its honor or the in- 
tegrity of its territory shall not be referred to arbi- 
tration under this treaty, except by special agree- 


‘the 





ment.” Secretary Olney appropriately terms this 
‘‘imitation ’ arbitration. Lord Salisbury further 
proposes that a court of appeal be constituted, of 
three judges from the Supreme Court of the United 
States, and three judges from the same court of 
Great Britain, to review decisions of the arbitra- 
tion court to which either contestant protested. 
This is another of the several loopholes which the 
great prime minister has carefully preserved for the 
British lion to jump through when to his advantage. 

Briefly, the international court of arbitration 
should be founded in a spirit of fairness, and com- 
posed of a sufficient number of the powers to pre- 
vent the sentiments of the judges from controlling 
their decisions and to enforce the decrees, which 
should be final. 

II. REASONS FOR ITs ADOPTION. 

Love and justice equally commend the estab- 
lishment of a court of international arbitration 
where many of the disputes hereafter arising 
among the civilized nations of the earth may be 
settled in peace. 

There are two sources from which will come 
opposition : First, a numerous and diverse people 
will have to be taught and convinced. The in- 
credulous, the pessimistic, the selfish and the in- 
disposed will be encountered strong in numbers. 
The diverse interests of the several constituent 
powers will have to be to some extent reconciled 
and the disadvantages of different languages and 
dialects overcome by translation and interpretation. 
Chiefly through the free newspapers must detailed 
knowledge of the proposed court be disseminated 
among the civilized countries of the world so that 
the mass of the people, the laymen, who pay the 
taxes and bear all the burdens but receive none of 
the rewards of war, will clamor for its establish- 
ment, Generally those in office and the holders of 
delegated authority who draw rich sustenance 
from the existing régimes will’ strenuously 
oppose the reform. With impious _ persist- 
ency they will cling to those precedents 
which so greatly favor them. This suggests 
second source of opposition, which is 
monarchy. It is well understood that a monarchy 
usually consists of a supreme ruler at the head ofa 
well-organized system of power distributed among 
carefully selected loyal despots who, together with 
their numerous vassals and adherents, hold the 
working people in a state of practical bondage. 
Fortunately for the mass of the people and for the 
prospective establishment of an international court 
of arbitration the European monarchies have been, 
within recent generations, slowly becoming more 
tolerable as the education of the common people 
and the growth of the spirit of liberty progressed. 
Now in most of the powers of Europe the people 
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are in effect the rulers, and titles are scarcely more 
than nominal. It, therefore, seems proper to con- 
clude that while only a generation or so ago the 
establishment of a court of international arbitration 
would have been impossible, it is now feasible. 

The object of this court is te abolish war and the 
necessity of continuous preparation for war. Con- 
sider this benign purpose! The aim of war is de- 
struction, not only of armies and navies, but of 
commerce, material resources and costly improve- 
ments. From time immemorial the brightest minds, 
the most noble spirits, the veritable plumed knights 
of the land, have been its victims. Individual sor- 
row and proverty with enormous public debts are 
its only real rewards. The late American civil war 
cost $4,000,000,000, and hung crape on the doors of 
half a million homes. 

It is estimated that one-half the amounts of the 
debts of the principal powers of the world is the di- 
rect result and cost of war. A glance at the figures 
stating the public debts of several countries is ap- 
palling, for example, that of France amounts to 
more than $116 per capita, that of Great Britain is 
$88 per capita, and that of Italy, $76 per capita. It 
is also estimated that the world is insolvent; that it 
is a mathematical impossibility for it to ever pay its 
debts. Yet this era of civilization and peace is most 
extravagant and elaborate in its preparations for war. 
New arts, additional appropriations, splendid equip- 
ments, modern barracks and stronger fortresses are 
the order of the day. In France, Germany, Russia 
Great Britain, Austria-Hungary and the United 
States are now 2,852,000 men, idly standing in arms, 
or at total annual cost of $790,663,000, or about 40 
per cent of the total annual expenditure of those 
governments. Think of how much bread this would 
buy for the poor! 

Another view showing the inconsistency of the 
present relations of the powers is this : To-day all 
the countries of the earth are at peace. The peo- 
ple of America, Great: Britain, France, Italy, 
Germany, the Netherlands and other countries are 
migrating, visiting and sometimes intermarrying. 
They exchange the articles of commerce, accept 
each other’s money, protect each other’s citizens 
and mutually cherish the sweet rewards of peace. 
Yet all go on with vast preparations for deadly and 
destructive hostilities. 

Another inconsistency is that of allowing the 
various powers to stalk about over the face of the 
earth bearing deadly weapons while the citizens of 
each are forbidden to own or carry arms except 
according to law. The regulation by law of the 
carrying of arms by individuals has been found by 
experience to be both feasible and beneficial. Why 
cannot combined nations by mutual agreement 
either abolish or regulate the bearing of arms and 





the accumulation of the munitions of war by each 
other ? When the evils resulting from the unregu- 
lated bearing of arms by individuals are compared 
with those flowing from unrestricted national arms- 
bearing, the wonder is that the latter wrong was 
not corrected first. 

Finally, it may be accepted that the decrees of 
such a court as the one above outlined would be 
respected and obeyed. 

In the first place, the foreign policy of nations is 
generally honorable. However unjust and cruel 
they may be to helpless provinces and colonies 
when unrestricted by treatiesand untrammeled by 
duties of reciprocity, when any sort of an obliga- 
tion rests upon one power to another, it is generally 
regarded. No country can afford to become an in- 
ternational outcast. 

If, however, some one of the nine powers repre- 
sented in the proposed court should refuse to obey 
its decrees it would be easy for the other eight to 
compel obedience. The mere ability to enforce 
the decrees would be enough to insure obedience to 
them. 

I predict that such a court would soon attain a 
pre-eminent position in international affairs and 
that to it a majority of the nations of the world would 
resort for justice and an inexpensive and peaceable 
settlement of their disputes. Having jurisdiction 
as a matter of law over the differences arising be- 
tween all the powers having representatives on its 
bench, its jurisdiction could be made to include all 
other countries who might come into it by special 
consent. With the establishment of this court will 
be accomplished the supreme benefaction to man- 
kind, and finally secured “ peace on earth and good 
will to all men.” 


Notes of Amevican Decisions. 


BANKS—APPROPRIATION OF DEPOSIT TO PAYMENT 
OF NOTE.—The duty which a bank holding a note 
owes to an indorser thereon, to appropriate a deposit 
in the bank to payment of the note, exists only 
where the maker of the note, at its maturity, has a 
deposit sufficient to pay it, and not previously ap- 
propriated to any other purpose, and does not apply 
to a deposit made after the maturity of the note, or 
to a deposit by a prior indorser, though he be in 
fact the principal debtor, and the maker be an 
accommodation maker. (First Nat. Bank of Lock 
Haven v. Peltz [Penn.], 35 Atl. Rep. 218.) 


CONSTITUTIONAL LAW—INSOLVENCY—DISCHARGE. 
—A creditor of an insolvent debtor, whose claim 
accrued before the enactment of the insolvency law 
under which such debtor is seeking discharge from 
his debts, may prove his claim and receive his divi- 
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dends without waiving his right to insist that the 
discharge feature of such statute is, as to his claim, 
a law impairing the obligation of his contract in so 
far it assumes to discharge his claim without full 
payment. That such feature of an insolvency law 
is unconstitutional as to creditors whose claims 
existed at the time the law was enacted, is well 
settled. (Elton v. O'Connor [N. Dak.}, 68 N. W. 
Rep. 84.) 


CORPORATION—SERVICES OF PROCESS.—A New 
York corporation, engaged in the collection and 
distribution of news, and which has no officers or 
place of business in Indiana, cannot be subjected 
to the jurisdiction of a court within the latter State 
by service of process either upon a person who 
occasionally forwards news to it, at so much a word, 
having no other connection with the corporaticn, or 
upon the general manager in Indiana of a telegraph 
company, from which the corporation rents wires 
for the transmission of news; neither of such per- 
sons being a general or special agent of the corpora- 
tion, within the Indiana statute. (1 Burns’ Rev. 
St. 1894, § 318; Rev. St. 1881, § 316; Evansville 
Courier Co, v. United Press |U. 8. C. C. Ind.}, 74 
Fed. Rep. 918). 

DEED—COVENANT—RESTRICTON.—-Where a tract 
of land is laid out into lots and blocks by the owner 
for sale in accordance with a general scheme, by 
which restrictions as to building are imposed on 
each purchaser, for the benefit of all the land, 
such restrictions being embodied in the convey- 
ances, the right of one lot owner to enforce the 
covenant against another is not a legal, but a purely 
equitable, one; and, being such, the restriction will 
only be enforced where it would be equitable in the 
particular case. (Trout v. Lucas [N. J.], 35 Atl. 
Rep. 153). 


Divorce — ALIMONY — LIEN.— Equity will pro- 
tect the lien of a wife, adjudged in divorce proceed- 
ings, on land held by the husband under contract 
of purchase, to secure the payment of alimony for 
the maintenance of a minor child who was placed 
in the custody of the wife, as against an assignee of 
the contract of purchase, taking with knowledge 
of the wife's claim, and with intent to defraud her. 
(Glick v. Glick [Mich.], 68 N. W. Rep. 153.) 


EQUITABLE ASSIGNMENT — LIEN.— An agreement 
entitling the holder thereof to receive a certain 
number of bonds of a railway company at a future 
date, by the terms of which agreement no particu- 
lar bonds are to be transferred to such holder or 
placed under his control until said date, and by 
which the other party to the agreement is permitted 
to deliver any bonds of the railway company pur- 
chased in the market or otherwise, or to discharge 
all obligations by a payment in cash, does not effect 





an equitable assignment of the bonds or give an 
equitable lien thereon to the holder of such agree- 
ment, (Badgerow v. Manhattan Trust Co. [U. 8. 
C. C. N. Y.], 74 Fed. Rep. 925.) 

EVIDENCE — PRODUCTION OF DOCUMENTS—INTER- 
NAL REVENUE COLLECTOR.— An internal revenue 
collector is not justified in refusing to produce, in 
obedience to a subpoena duces tecum issued by a 
State court, the application or return made by a 
person who desires to pay the tax imposed by the 
statutes of the United States upon persons engaging 
in the retail liquor business either by the nature of 
such documents or by alleged instructions from the 
commissioner of internal revenue not to produce 
such papers for use in evidence in the State courts. 
(In re Hirseh [U. S. C. C. Conn.], 74 Fed. Rep. 
928.) 

NEGLIGENCE — BICYCLES —- INJURIES TO PEDES- 
rRIANS.—Where a bicyclist, approaching a pedes- 
trian from behind, who is unconscious of his 
approach, and who is walking ona path beside a 
highway, without giving warning of his approach, 
strikes the pedestrian with his bicycle, the burden 
is cast on the bicyclist to show, to relieve himself 
from liability, freedom from negligence. (Myers v. 
Hinds | Mich.|, 68 N. W. Rep. 156.) 


noel . 


Aew Books and Aew Editions. 





Hanp-Book or THE LAw or Torts, by William 
B. Hale, LL.B. 

This is an abridgement in one volume of the 
well-known two volume work on Torts by Mr. 
Jaggard. 

A number of important changes have been intro 
duced by the author, notably in the discussions of 
legal rights and wrongs and of damages, which, 
with the subject of negligence and several kindred 
subjects, have been rewritten. 

As this work is one of the Hornbook Series, 
the leading principles of the law are printed in 
bold faced type, so that they are called to the at- 
tention of the reader more clearly. 

It is an admirable elementary treaties on Torts. 
Published by the West Publishing Co., St. Paul, 
Minn. Price, $3.75 net. 


AMERICAN State Reports, Second Digest, by 
W.S. Church. 

This is a complete digest of volumes 25 to 48 in- 
clusive, of the American State Reports, covering 
the volumes published in the last four years. 

It contains some 1296 pages, and is conveniently 
arranged for rapid work, being supplied with com- 
plete cross references. Published by the Ban- 
croft-Whitney Co., San Francisco, Cal. Price, 
$4.00 net. 
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ALBANY, OCTOBER 10, 1896. 





Current Lopics. 

een question -has arisen as to whether the 

fourteenth amendment was ever adopted. 
Judge Seymour D. Thompson, in a recent ad- 
dress, has exploited the facts which have not 
been publicly discussed previously to any ex- 
tent. It seems, though our Federal Constitution 
provides that any amendment must be adopted 
by the votes of the legislatures of three-fourths 
of the States, concurring at the same time, that 
before a quorum of the requisite number of 
States has been made the legislature of Ohio 
withdrew its ratification, that nevertheless Mr. 
Seward, the secretary of state, issued his proc- 
lamation declaring the amendment ratified, and 
held that the State could not withdraw its 
formal act of ratification. Hon. Edward I. 
Renick, of the department of state has sent 
the following touching on this subject, compiled 
by Mr. Hamilton from the records on file in the 
office : 

Secretary Seward, in his certificate dated 
July 20, 1868, sets forth the ratification of the 
fourteenth amendment by the several State 
legislatures, including Ohio and New Jersey; 
and further that the legislatures of those two 
States passed afterwards resolutions withdraw- 
ing their consent to the aforesaid amendment. 
The concluding paragraph of the certificate is 
as follows: “ Now, therefore, be it known that 
I, William H. Seward, etc., etc., etc, * * * 
do hereby certify that if the resolutions of the 
legislatures of Ohio and New Jersey ratifying 
the aforesaid amendment are to be deemed as 
remaining of full force and effect, notwith- 
standing the subsequent resolutions of the leg- 
islatures of those States which purport to 
withdraw the consent of said States from such 
ratification, then the aforesaid amendment has 


been ratified in the manner hereinbefore men- 
tioned and so has become valid to all intents 
and purposes as part of the Constitution of the 
United States.”” Congress by concurrent reso- 
lution decided that the legislatures of the 
several States named, including Ohio and New 
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Jersey, had ratified the fourteenth amendment, 
and therefore declared it to be a part of the 
Constitution, directing the secretary of state to 
promulgate it as such. This was done July 28, 
1868. 

Some claim that the amendment in question 
has no better foundation than a proclamation 
by the secretary of state and a joint resolution 
by congress, which in effect determined a most 
important question of law. Again it has been 
hinted that a legislative act can be performed 
but once, and that it had in addition gone out 
of their control. We, however, know that the 
almost universal practice of our legislative 
bodies is to recall their measures from the gover- 
nor, though it has been considered in this State 
at least to be without authority of law and has 
been generally regarded as a very questionable 
practice. 





The Massachusetts Veteran Preference Act 
passed by the last legislature has been declared 
constitutional by the justices of the Supreme 
Court who acted in compliance with an order 
adopted by the executive council to report to 
the governor. The court divides on the ques- 
tion and the majority report is signed by 
Justices Field, Holmes, Knowlton and Morton, 
and is: 

“The principal questions are, whether sec- 
tions 2, 3 and 6 of chapter 517 of the acts of 
1862 are within the constitutional power of the 
general court. Sections 2 and 3 are sub- 
stantially re-enactments of pre-existing statutes 
which were expressly repealed by section 8. 
See Statutes 1887, chapter 437; Statutes 1889, 
chapter 473; Statutes 1895, chapter 501. The 
authority given in the general court by the Con- 
stitution to pass statutes on the subject has 
been often cited, and is found in part 2, chap- 
ter 1, article 4 of the Constitution. Section 2 
of the Statute of 1896 authorized veterans to 
apply for the examination under civil service 
statutes and rules, and provides that, if such 
veterans pass the examination, they shall be 
preferred in appointment to all male persons 
not veterans. ‘The effect of the section is that 
the veterans must first be found qualified by an 
examination in accordance with the civil ser- 
vice statutes and rules to perform the duties of 
the office or the employment which they seek, 
and, if they are found so qualified, they are to 
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be preferred to appointment to other persons, 
except women. 

“‘The general court may have been of the 
opinion that a person that had served in the 
army or navy of the United States in the time 
of the war of the rebellion, and had been 
honorably discharged therefrom, or who was a 
citizen of Massachusetts, and had been dis- 
tinguished by valiant and heroic conduct in the 
army or navy, and had received a medal of 
honor from the president of the United States, 
is a person who has shown such qualities of 
character that it is for the interest of the com- 
monwealth to appoint him to certain offices or 
employment in preference to other male per- 
sons, if he is found otherwise qualified to per- 
form the duties. The general court may have 
so thought on the ground either that sucha 
person should be likely to possess courage, 
constancy, habits of obedience and _ fidelity, 
which are valuable qualifications for any public 
office or employment, or that the recognition of 
the service of the veterans would encourage that 
love of country and devotion to the welfare of 
the State which it concerns the commonweaith 
to foster. Of the wisdom of such legislation 
we are not made the judges. The section does 
not give an absolute preference to veterans 
without regard to their qualificaiions, and the 
constitutionality of similar legislation was not 
considered in the recent decision of the court 
of which we are the justices. (See Brown v. 
Russell, 166 Mass. 14.) 

“Section 3 of the Statute of 1896 gives a 
discretion to the appointing power to appoint 
veterans to serve in the offices and employ- 
ments without an examination, if in its opinion 
the needs of the public service require this to 
done. The effect of this section is to permit 
veterans to be appointed to office or employ- 
ment in the old way, if it seems best to the 
power having the right of appointment. The 
section does not necessarily exclude the ap- 
pointment of other persons if the appointing 
power is of the opinion that the appointment 
should be made under the civil service statutes 
and rules. We cannot say that this section is 
an enactment beyond the power of the general 
court. 

“The constitutionality of section 6 de- 
pends, we think, on the meaning to be given 








to it. If the section means that the civil 
service commissioners shall establish rules to 
secure the employment of veterans in the labor 
service of the commonwealth and of the cities 
and towns in preference to all other persons 
except women, which rules shall secure the 
employment of veterans, whether they are or 
are not qualified, * * * we should have 
great difficulty in sustaining it as a constitu- 
tional enactment. This section does not relate 
to public offices, and, without suggesting that 
any distinction can be made between public 
offices and public employments in the matter 
we are considering, the section was passed 
under the authority given to the general court 
to make all manner of wholesome and reason- 
3ut if the section means that the 
civil shall 
rules to secure the employment of veterans, 

* * * 


able laws. 
service commissioners establish 
in preference to all other persons 
except women, if the veterans are found com- 
petent to perform the labor we think the enact- 
ment is within the general powerof the general 
court. The section should be so construed as 
to be within the constitutional power of the 
general court if it reasonably can be. With- 
out unequivocal language to that effect we 
should hesitate to impute to the general court 
an intention to give to persons entirely incapa- 
citated to labor the right to be employed and 
to be paid in the labor service of the common- 
wealth as if they performed thelabor. Unless 
then the appointing officers call for the names 
of veterans for labor service whose qualifica- 
tions have not been ascertained by the com- 
missioners in any manner, we think that the 
commissioners may provide by rules for deter- 
mining the qualifications of the veterans. Con- 
struing the sixth section in this way we are of 
the opinion that it is an enactment within the 
constitutional power of the general court. 
Justice Holmes concurs in this construction of 
the section, but is not prepared to say that it is 
unconstitutional on a different construction.” 
In the opinion of the dissenting justices, 
Allen, Lathrop and Barker, there is no differ- 
ence in the constitutional principles which 
govern the selection of persons for public 
office or for public employment, and the reasons 
given in Brown v. Russell for holding sections 
2 and 6 unconstitutional as to public offices 
apply to public employments as well. In both 
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cases the opinion reads “‘ the best possible ser- 
vice is the important matter, and the selections 
should be made with reference to the qualifi- 
cations of fitness for the performance of duties 
which are to be performed. And since this is 
so it is not within the constitutional power to 
fixas a decisive test anything that does not 
bear such a relation to the duties to be per- 
formed as to show special fitness for the per- 
formance of these duties.” The opinion con- 
cludes that itis not within the constitutional 
power of legislatures to enact that veterans shall 
be preferred for public office or employment to 
others who may have higher standing or 
superior qualifications, and the first and third 
questions are answered in the negative. The 
second question relative to section three is 
answered in the affirmative, for reasons given 
in the majority opinion. 


An attempt is now being made by the United 
States to enforce the anti-trust law, and it will 
be well not only to exploit the facts but to 
compel corporations to comply with the law 
so that we may be freed from the insinuations 
which have been most displeasing feature of 
the campaign. 

A suit of a somewhat novel character has 
been brought by the United States against the 
French Cable Telegraph Company and two 
American companies professedly organized to 
do telegraph business between the United 
States and Hayti. The complaint alleges that 
the defendant companies are combining and 
conspiring together for the purpose of monopo- 
lizing a part of the trade and commerce be- 
tween the United States, and the several States 
thereof, and foreign nations, to the irreparable 
injury of the people and business interests of 
the country. The suit is evidently based on 
the provisions of the act of July 2, 1890, com- 
monly known as the Sherman anti-trust law. 
The most notable attempt so far made to ap- 
ply that act to the suppression of monopoly 
was in the sugar trust case. Here, however, 
the Supreme Court held that the law could not 
apply to an attempt to monopolize the manu- 
facture of a given product. That belonged to 
the jurisdiction of the State government within 
whose borders the business was conducted. An 
attempt to monopolize the instrumentalities of 
interstate commerce must be shown to bring 





the offence within the scope of the law of the 
United States. 

The French cable case seems to fulfil that 
requirement. The company, whose official title 
is La Compagnie Francaise des Cables Tele- 
graphiques, is the successor of two other com- 
panies, from which it derived the ownership of 
trans-atlantic cables between the United States 
and France, and of submarine cables in and 
between several islands of the West Indies and 
to several South American countries. The new 
company was organized last year, and entered 
into an agreement with the French government 
to operate within two years a cable connecting 
without intermediaries the cables traversing the 
Carribbean sea with the trans-Atlantic line. It 
also agreed to lay a new cable line from Brest 
to a landing near Cape Cod, and for these ser- 
vices the French government agreed to pay the 
company an annual subsidy of f.800,000 during 
a period of thirty years. But for the landing 
of acable on the shores of the United States 
the permission of the goverment is required, 
and that was refused unless on the condition 
that the company should surrender the cable 
monopoly it had established in the West Indies 
and South America. That is to say, in virtue 
of exclusive concessions granted to the com- 
pany, no American countries or citizens are 
permitted to land cables in Hayti, San Dom- 
ingo, Martinique, Guadaloupe, Dutch or French 
Guiana, Venezuela or Brazil. 

To maintain its monoply, as well as to earn 
its subsidy, the company had two auxiliary cor- 
porations organized under the laws of the 
United States. One was called the United 
Stated & Hayti Cable Company, organized un- 
der the laws of West Virginia, with the modest 
capital of $10,000, for the equally modest pur- 
pose of laying a few miles of cable from Coney 
Island out to sea, where a connection could be 
made with the West Indies and South Ameri- 
can cable system. ‘That being done, the United 
States & Hayti Telegraph & Cable Company, or- 
ganized under the laws of New York, with a 
capital of $1,800,000, came into being. This 
was to succeed to the responsibilities of the 
West Virginia corporation, and carry them for- 
ward by laying wires from New York city 
through Connecticut and Rhode Island to Bos- 
ton and points on the coast of Massachusetts. 
It is charged that the sole -purpose of these 
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companies is to enable the French company to 
achieve its object, and that the combination 
has been effected in view of a bill which was 
introduced into the United States Senate last 
May, the passage of which would defeat the 
French cable company’s efforts to secure a 
landing in the United States. ‘I'he shore end 
of the connecting cable off Hayti has already 
been laid, and a steamer is ready to make the 
connection with the Coney Island cable. An 
injunction is asked for to restrain the latter 
proceeding, preliminary to the trial, of what 
ought to be a very interesting suit. 


There is a subject which we have wished to 
comment upon for some time, but which we 
have put off from time to time, trusting that 
our fears were unfounded. We find that since 
the Appellate Divisions of the Supreme Court 
have been in existence, and since the first of 
January last, that the official reporter of the 
court has already published six bound volumes 
and that two other volumes have appeared in 
the advance sheets. If the remainder of the 
year is as productive of opinions as the first 
part has been it is quite apparent that there 
will be twelve volumes of reports containing 
simply the reported decisions of this court. It 
might be argued that the number of volumes are 
no indication of the number of opinions which 
the courts hand down each year. Upon ex- 
amination, however, we find that the volumes 
are generally the same so far as the number of 
opinions are concerned, style of type used, 
and such matters as relate to the general make- 
up of the volumes, thus tending to show that 
about the same amount of matter is published 
in each volume now as was published several 
years ago, and that the books contain relatively 
the same amount of reading matter. 
comment which might be made by an uninte- 
rested person is, that the State reporter should 
only give such opinions as he deems for the 
best interest of the legal profession in the 
State. At once the old arguments make their 
appearance and crowd about, and we hear of a 
repetition of the struggles of the reporters and 
of the claims of the respective publishers as to 
the merits of their publications and the de- 
merits of all others. We believe that the diffi- 
culty, whatever it may be, should not continue, 
and that the number of reports should be greatly 


The first: 





reduced. This can only be accomplished in 
one way, namely by the determination of the 
courts to hand down fewer decisions than 
before. However important it may seem to 
the courts that the public should have a written 
opinion in every case, though in this they may 
be partly right, yet we believe that the mass of 
printed opinions is such a menace to the proper 
execution of the law that fewer decisions on 
the refined points made by the distinguished 
jurists that adorn our benches would be but 
wise. Of course the construction of our code 
renders it necessary—so it seems—to have a 
large number of opinions, but we think that 
the bar generally would be satisfied with a less 
complicated method of procedure, and we must 
urge that many of the refinements of the code 
are mere quibbles and the work of the courts 
rather than of the legislature. It is said that 
the first day of the year is the one on which 
pledges are made, to be broken before mid- 
night, and on the principle that time is fleeting 
it would seem well for the courts to resolve at 
once to reduce the number of their opinions 
about forty per cent. 


We have written so much and so often on the 
abuse of the power to legislate by the enact- 
ment of too many laws that we fear to discuss 
it further. However, we give an article 
which recently appeared in 7%e ation on 
“Legislation De Minimis.” This article thor- 
oughly echoes our own ideas on this subject, 
which we have so often tried to impress and 
which we trust some day will bear fruit in its 
adoption by some party which will find that 
such a move will be extremely popular. 

“The attention of Americans has frequently 
been called in recent years to the increasing 
floods of local legislation. ‘They are whelming 
State legislatures and congress alike, and are 
multiplying statute books at a rate which will 
make a new Omar necessary to deliver us. 
From the successive “State Library Bulletins,’ 
published at Albany, with their comparative 
summaries of legislation in the several States, 
we have had an impressive annual hint as to 
the way the time and strength of our legisla- 
tures are wasted on minor local affairs. The 
present governor of New Jersey was the first 
public officer in high authority to come out 
against the growing evil. Byhis open threat to 
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use the veto on the petty back-yard bills, and 
by an actual use of it on many such measures, 
he succeeded in keeping down the mustard-seed 
laws in New Jersey to unwontedly small, if 
still too swollen, proportions. 

But the plague is not one from which we 
alone suffer. All English-speaking nations and 
legislatures seem to be succumbing to it. The 
extent of its ravages across the seas may be 
seen from a glance at the “‘ Review of the Leg- 
islation of the British Empire in 1895,” pub- 
lished in the first number of the new /Journal 
of Comparative Legislation. Here in summary 
form we have a classification of the acts not 
alone of the English parliament, but of all the 
colonies from the least to the greatest. It is 
a comprehensive survey, from which perhaps 
the strongest impression one derives is that of 
the extraordinary demands made upon parlia- 
ments, both imperial and colonial, upon cabi- 
nets and councils, prime ministers and high 
commissioners and governors, by minor affairs 
that could be much better disposed of by a 
local administrator. 

The very ratio between public and local bills 
is suggestive. The first session of the English 
parliament in 1895 passed 44 acts which could 
be called general, but its local acts numbered 
158. In the short second session the figures 
were 6 and 15, respectively. Specimens of the 
bills classified as “‘ general” show over what 
miserable details the wits and time of the com- 
mons are wasted. Thus there had to be much 
debate over the nice question whether laundries 
should be regarded as factories. After long 
wrestling with the Market Gardeners’ Compen- 
sation Act, it was triumphantly voted that the 
landlord’s consent was not necessary in order 
to allow a tenant to set out a currant bush. 
With such bills as these set down as measures 
of general public interest, it may be imagined 
what back-country and cross-roads affairs the 
laws conceded to be local really were. 

The exact figures for the several colonies are 
not given; but the showing would doubtless be 
worse rather than better, as the prime minister 
in England has a more rigid control over legis- 
lation, and exercises it more relentlessly, than 
is the custom in colonial parliaments. At any 
rate, one look at the kind of thing which en- 
gaged the attention of the latter in 1895 is 
enough to make the proverb De minimis non 





curat lex appear ridiculous. Many necessary 
and useful bills were doubtless passed, but the 
swarm of acts straining at gnats and aiming at 
the impossible is simply prodigious. Take the 
mere matter of animal pests. Vermin seem 
fairly to crawl over this ‘idea of colonial legis- 
lation. South Australia amended its Vermin 
Act so as to impose penalties on corporations 
and districts ‘‘ which are negligent in suppres- 
sing rabbits.” Beetles had the floor in the Straits 
Settlements, and locusts buzzed about the ears 
of legislators in Natal. The registration of dogs 
took up the time of the New Zealand solons, 
while rabbits and marsupials fairly revelled in 
the legislative halls of Tasmania, South Austra- 
lia, and Queensland. Sierra Leone made a 
unique record in its ordinance against the 
Human Leopard Society. 

A good example of the way in which laws 
expect executive officers to make omniscience 
their foible is furnished in the West Australian 
statute entitled the engine sparks fire-preven- 
tion act. Among many other provisions it is 
ordered that every engine shall be equipped 
with a “spark-arrester,’’ and that the pattern of 
it is to be determined “by the governor in 
council.” Imagine the governor in council 
gravely passing on spark-arresters! What is 
really needed is an arrester of absurd and petty 
laws. Of like genius is the law making it the 
duty of magistrates in Fiji todetermine whether 
a given man is “of confirmed intemperate 
habit,” so as to be a “ prohibited person” to 
whom it is a crime to sell liquor. But New 
Zealand has outstripped all other lands in au- 
dacity in its institute of journalists act, whereby, 
under the authority of the governor in council, 
such monstrous undertakings as the following 
are to be lawful: 

“ Devising measures for testing the qualifi- 
cations of candidates for admission to profes- 
sional membership of the Institute [of Journal- 
ists] by examination on theory and in practice 
or by any other actual and practical tests.” 

“ The ascertainment of the law and practice 
relating to all things connected with the jour- 
nalistic profession, and the exercise of supervi- 
sion over its members when engaged in journal- 
istic duties.” . 

We need not point out that where such things 
begin, liberty ends. 

It is, of course, a powerful stream of political 
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and legislative tendency in the Anglo-Saxon 
race which, in these latter days, thus spreads 
itself into so many ineffective tricklings in the 
sand. We want to leave nothing to the discre- 
tion of an executive officer. Everything must 
be down in black and white. We prefer to 
have the most complex and conflicting maze of 
laws, to be fought over in the courts, instead 
of a short and simple order to a local adminis- 
trator to do the work required. In that way. 
we think, we guard ourselves against abuses of 
power and against that tyranny which is our 
inherited but unreasonable dread. 
most need to guard against now is the abuse of 
law, and the tyranny of a mass of statutes which 
no one can understand, which dissipates official 
responsibility and breaks down 
What we need is, for example, to lay a mandate 


What we 


legislatures. 


on a competent man, “Clean the streets of this 
city,’ 
and spoil the work by making laws to fix the 
wages he must pay, to compel him to choose 
his assistants in certain ways, and by all the 
other statutory contrivances which leave us a 
fine degree of Anglo-Saxon liberty, but with 
a lot of Turkish streets. 
call for reposing greater trust as well as ex- 
acting sharper responsibility in local admin- 
istration of all sorts; and the work bids fair 
to be helped on by the growing absurdity of 
the other method which is strangling itself 
and us all in the endless meshes of red-tape 
legislation.” 


without doing our best to tie his hands 


There is clearly a 


The divorce system of Oklahoma has long 
been regarded as a very discreditable farce. 
Mismated couples and persons who have simply 
grown tired of their partners, or want to marry 


somebody else, have been flocking to Oklahoma. 


for release. The looseness of the territorial 
divorce law and the laxity of the courts made 
it easy for them to get divorces after a farcical 
pretence of residence. 
that scarcely more than a railway journey and 
a short sojurn at a hotel were necessary to sever 
what should be the strongest of human ties. 
This mockery of the marriage relation was in 
itself a disgrace. It was the overturning of the 
elaborate system of legislation by which pro- 
gressive and Christian States have endeavored 
to guard the sanctity of the marriage tie. It 


So easy was it, in fact, 








was a constant encouragement to the people to 
disregard the sacredness of marriage in favor of 
a system of legalized free love. This has been 
so well understood that the people of Oklahoma 
Territory have petitioned for the power to 
abandon the divorce milling industry. Their 
release appears to have come, however, from 
their own Supreme Court, which has just an- 
nulled a divorce on the ground that the man 
who obtained it was not a dona-fide resident of 
the Territory, but had simply gone there to 
secure the divorce. The precedent thus estab- 
lished paves the way for a wholesale annullment 
of divorces, for it is thought that fully three- 
fourths of those obtained in Oklahoma are open 
to the same objection, that the parties were not 
bona-fide residents. ‘The unfortunate part of it 
is that many of those who have secured di- 
vorces in Oklahoma have remarried, like the 
gentleman whose divorce has just been annulled, 
and are in danger, like him, of being made 
practically bigamists. The confusion and harm 
which would be caused by the wholesale an- 
nullment of divorces in the case of persons who 
have remarried cannot be justified by the fact 
that the divorces should not have been granted. 
So, while the territorial divorce system should 
be reformed, there should also be legislation to 
protect those who, having received what they 
had a right to consider legal divorces, have re- 
married with the tacit consent of the law. 
Otherwise the remedy would be worse than the 


disease. 


We learn that the grand jury in New 
York have found indictments against several 
auctioneers and have come out with unanimous 
opinions in regard to those individuals. The 
grand jury have done their duty and we will 
now watch the action of the courts. For years 
the press of the city of New York has given 
battle to these auctioneers and has frequently 
been the cause of a reform in that direction. 
The evil, however, quickly reappears and the 
course of a part of that class of men is as ques- 


tionable as ever. Now that the indictments 


have been secured against them it is necessary 
that convictions should follow in order to con- 
vince those who so boldly break the law that 
the people have a means of protection that is 


effectual. Fraudulent representations, false 
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bids by paid bidders, the substitution of an 
inferior, though similar appearing, article for 
the one bid in are some of the nefarious means 
which are resorted to by these “ auctioneers.” 
The law regulating the conducting of auctions 
is a proper one and the object is no less bene- 
ficial in its scope than that relating to the green 
goods man, having as a cause the injuring of 
honest business men by dishonest methods. 
The legislature has placed upon the statute 
books a law by which these individuals can be 
punished and it now remains for the courts to 
enforce the law which, in this case, has been 
wisely enacted. 


Hon. Frederick R. Coudert, a member of 
the Venezuelan Commission, has returned from 
abroad and brought with him some of the 
records of the Vatican concerning the boundary 
dispute. In speaking of these records and of 
the future work of the commission, Mr. Cou- 
dert says: 

“ Regarding this investigation of the Venez- 
uelan boundary dispute,” ““I can say for one 
thing that as yet no official action has been 
taken by the commission. The record of the 
Vatican and the archives of the Propaganda 
have been offered to the commission, not by 
any direct action of the pope, although he un- 
doubtedly authorized it, as without his author- 
ity they would have been inaccessible, and 
much that I regard as valuable has been thus 
revealed to us. 

“We found in these records a great mass of 
information collected by the Jesuits and the 
Capuchin monks, who had travelled all over the 
disputed country, and collected much that will 
undoubtedly prove of value to us. 

‘Recently, too, a book, the work of a Jesuit 
priest, who did a great deal of travelling and 
investigation in South America, has been pub- 
lished, and this volume will, we think, contain 
much of value to the commission on certain 
points. We expect to have soon a copy of this 
volume. We have telegraphed for it, but have 
received no answer as yet. 

“England has published in a number of her 
blue books certain things which treat on the 
reports of the old Dutch governors of Guiana 
to the states general in Holland. All of this 
will be valuable to us, as it treats of many bound- 





aries formerly in dispute between the Dutch 
and the Spanish. 

“Now, as far as I know, no definite action 
has been taken by either of the two countries 
concerned in the present Venezuelan boundary 
dispute, and as far as I know, no agreement 
has been reached by the two governments. I 
sincerely hope, however, that such a state of 
affairs has been brought about, as it will relieve 
the commission of any further investigation and 
will render the issue of a report unneccssary. 
If there is no report, why, of course, there will 
be no dissatisfaction, which is also, of course, a 
desirable state of affairs.” 


A resolution has been adopted by the com- 
mittee of the International Arbitration and 
Peace Association in the course of which the 
committee states that at its first meeting since 
the address delivered by the lord chief justice 
of England to the Bar Association of the 
United States at Saratoga, on the 2oth August, 
it desires to place on record the expression of 
its deep sense of satisfaction that the principles 
which the association was founded to advance 
have received such signal approval and prac- 
tical confirmation, alike in the thoughtful and 
earnest arguments of so eminent a legal 
authority and the cordial acceptance of those 
principles by the foremost representatives of 
the legal profession belonging to the other 
great branch of the English-speaking races. 
The committee recognizes the force of the 
question frankly raised by Lord Russell as to 
“whether our Christian civilization is without 
reproach” in its dealings with weaker nations 
and uncivilized races. With regard to whether 
the time is ripe for definite organization of a 
permanent tribunal of arbitration, or whether 
a group of arbitrators should be chosen for 
each special occasion, the committee states 
that in its opinion the time is already at hand 
when the former policy may safely be adopted. 
The committee is quite alive to the efforts that 
must be required before the governing classes 
in other States can be induced to follow the 
example now likely to be shown by Great 
Britain and the United States in giving effect 
to those aspirations of the civilized world to 
which Lord Russell has given such eloquent 
expression. 
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THE PLEA OF RES JUDICATAIN ACTIONS 
FOR PERSONAL INJURIES. 


EGLIGENCE, at the common law, in many cases 
wherein suits were brought for injuries re- 
sulting therefrom, could be treated and considered 
either as a breach of contract express or implied, or 
as a tort disconnected with contract ; and asa result 
the party injured by such negligence could seek re- 
dress from the tort feasor either in an action of as- 
sumpsit, or an ‘‘ action on the case.” As remarked 
by Lord Ellenbourough: “ There is no inconvenience 
in suffering a party to allege his gravamen as a 
breach of duty arising out of an employment for 
hire, and to consider that breach of duty as tortious 
negligence, instead of considering the same cir- 
cumstance as forming a breach of promise implied 
from the same consideration of hire.” ! 

But whichever form of action is adopted, or 
from whatever, or whichever standpoint the subject 
is considered, a judgment in either form of action 
is an absolute bar to another suit in the other form; 
that is, a party cannot, by shifting his form of ac- 
tion, recover two judgments against the same de- 
fendant on the same state of facts.’ 

In a recent case, a route express messenger was 
seriously injured by the derailing of a train of cars. 
The facts were these: By contract between the 
Union Pacific Railroad Company and the Pacific 
Express Company, the railroad company had 
agreed with the express company, for a con- 
sideration paid to it by the express company, 
to transport the express packages and express mes- 
sengers of the express company over the line of 
the railroad’s road between Denver and Leadville, 
Colorado, and that one Keeley, as express messen- 
ger, while being carried over defendant’s road 
‘*nursuant to said agreement,” and whilst in the 
line of his duty as such express messenger, received 
the injuries complained of by the negligence of the 
defendant, whereby the train on which he was be- 
ing transported, was derailed. The plaintiff, as a 
result of the injuries received, as aforesaid, was 
rendered insane; and after a confinement of some 
three years in the State asylum died, but the declara- 
tion states, not from the injuries caused by the 
negligence for which this suit is brought. 

Prior to the death of Keeley, and during his in- 
sanity, his conservator, William I’. M. Lyon brought 
an action in the United States Circuit Court for the 
District of Colorado, to recover for the injuries 
received by Keeley through the negligence of the 


'Govett v. Radnidge, 3 East. 70; Judin v. Sam- 
uel, 6 East. 333; Powell v. Layton, 2 New Rep, 
365. 

® Broome v. Worlton, Geld. 68; Martin v. Ken- 
nedy, 2 B. & P. 71. 








defendant, the Union Pacific Railway Company, its 
servants and agents. Pending the suit, Kecley 
died, and the present plaintiff, Keeley’s widow, 
having been appointed administratrix of Keeley’s 
estate, made application to the court to continue 
the action in her name, as such administratrix; the 
court denied her motion, and dismissed the suit 
without costs. (35 Fed. Rep. 111.) 

When the plaintiff failed as aforesaid in the 
United States court, she, thereupon, as such admin- 
istratrix of Edward S. Keeley, brought this action in 
the district court of Colorado. The only difference 
between the declaration in the State and Federal 
courts was the allegation in the declaration in the 
State court of the contract for safe carriage and its 
breach. The defendant plead to this latter suit 
in the State court, among other things, the judg- 
ment in the Federal court as a plea of res a/ju- 
dicata.* 

It will be at once seen from the foregoing state- 
ment that the allegation inthe declaration in the 
State court of the contract for safe carriage and its 
breach by the defendant was mere matter of in- 
ducement and not a part of the gravamen of the 
case. This contract was between the defendant 
and a third party—the Pacific Express Company— 
the deceased was no party to it—it was not even 
made for his benefit—and he or his administratrix 
could no more ground an action on it than he could 
ground an action on the loss of an express package 
covered by the same contract. 

We have the authority of the judge who delivered 
the opinion in the State Court for saying that the 
declarations in this case, in the State and Federal 
courts, were the same except as to the allegation of 
the contract for safe carriage and its breach—and 
this latter allegation being mere inducement, left 
the gravamen of the two declarations the same, and 
the plea of res adjudicate should have been sus- 
tained.* 

But the foregoing is not the only error connected 
with this subject in the opinion delivered in the 


case in the State court. The court held that a 


judgment for the plaintiff in an action for tortious 


negligence was no bar as a plea or an estoppel in 
evidence for a breach of contract growing out of the same 


facts. While this is the effect of the decision—yet 


the court holds that in this class of cases the facts are 
not the same. But this is not the case. We have the 
authority of the court itself for saying that in the 
Keeley case above stated, that the only difference 
in the declarations in the State and Federal courts 

> Union Pacific Ry. Co. v. Keeley, 35 R. 923; 
Keeley v. Union Pa. Ry. Co., 27 Pa. R. 1059. 

* Chitty’s Pld., vol. 1 (16 Ed.), 504-508; Lang- 
mead v. Maple, 18, C. B. (N. 8.), 255; United States 
v. Ames, 99 U.S. 35. 
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was that in the latter court the contract between 
the railroad and the express company was not 
stated. The facts in the two actions were the same; 
there was only one man injured—there was only one 
derailment of the train; the deceased was injured 
in this accident: in short, there was only one trans- 
action, and the deceased was injured in this transac- 
tion, so how can there be any dispute about the 
facts being the same ? Yet the court holds in this 
very case, that a judgment in this case, wherein 
the facts are alleged in form ez delicto is not a bar 
when the sume facts are alleged in form ex contractu. 
And among tlie authorities cited, the court quotes 
from Judge Craley’s work on Torts, ‘‘If the plain- 
tiff should attempt to bring an action in assumpsit 
for an injury to his person, he would be compelled 
to allege in effect that he permitted the defendant 
to inflict the injuries upon him in consideration of 
the promise of the defendant to pay him a reason- 
able compensation for them.” 

Judge Craley is here speaking of forcible in- 
juries — injuries inflicted manu forti ; he is speak- 
ing of those injuries which were redressed at com- 
mon law by the action of trespass technically so 
called —that he is not speaking of injuries resulting 
from nonfeasance is evident from the fact, as Mr. 
Chitty well says, that originally the injury arising 
from negligence consisted in not acting at all —at 
common law negligence was non-action, and the 
‘‘injury done by negligence was an-injury done by 
non-action, though in more modern times the term 
negligence has come to include also willful in- 
juries. But it was not of injuries arising from 
simple negligence of which the learned jurist was 
speaking, but of forcible invasions of the right of 
personal security. To read the quotation from 
Judge Craley in the sense given it by the Supreme 
Court of Colorado,is to make him contradict the 
highest common law authorities — for, as Mr. Chitty 
well says: The action of asswmpsit will lie, though 
the breach amount to a trespass, and it would be 
astrange rule that would prohibit a plaintiff from su- 
ing on a legal and valid contract simply because the 
breach of the same involved a tort. Asa general thing, 
in suits against bailees, the breach of the contract of 
bailment was a nonfeasance -~ negligence, and the 
practice of bringing actions on the case for such 
nonfeasance arose from the fact that an action on 
the case was better adapted as a remedy for such 
wrongs than the action of asswmpsit, owing to the 
greater simplicity of the pleadings —and that in 
this action of case you could sue one or all of the 
tort feasors. But asswmpsit and case were concur- 
rent remedies for such wrongs.°® 








* Craley’s Torts (2 ed.) 107. 
° Bro. Ab. Action on Case, pl. 7, 69, 72; Dickson 
v. Clifton, 2 Wills. 319. 





But the decision in this Keeley case was errone- 
ous from the fact that if the right of action did not 
survive as an iajury to the person, it did not survive 
at all. This is true, because the express messenger 
was no party to the contract between the railroad 
and the express company. Not only is this true, 
but it is also true that the contract was not even 
made for his benefit. Then, if he was no party to 
the contract between the railroad and the express 
company and the same was not made for his bene- 
fit, how could he sue on the contract, or his ad- 
ministratrix, after hisdeath. In fact in the Federal 
court this fact was recognized, and in that court the 
action was in form ex delicto,’ 

The suit in the State court was clearly an attempt 
to avoid and get around the decision in the Federal 
court. The action in the Federal court was first 
brought in the lifetime of Keeley by his 
conservator, Keeley having been rendered in- 
sane by the injury received in the railroad 
accident. During the pendency of this suit 
by Keeley’s conservator, Keeley died and the 
action abating was attempted to be revived in the 
name of the administratrix of Keeley’s estate. But 
the Federal court decided that the suit being for an 
injury to the person, died with the person. Thereupon 
the administratrix instituted this action in the 
State court, the only difference between the decla- 
ration in the two suits being that in the suit in the 
State court, she alleged a contract between the rail- 
road and the express company for the safe carriage 
by the railroad of the express packages and express 
messengers of the express company. The State 
court decided that this latter action —the one in the 
State court, being an action on contract, survived. 
Now the Federal court decided that this suit was 
well brought before it as an action for a wrong, for 
an injury to the person, and consequently did not 
survive to the administratrix. The State court de- 
cided that this present action brought on the same 
facts did survive. We have seen that the deceased 
was no party to the contract between the railroad 
and the express company, neither was the same 
made for his benefit. 

The State court in rendering their judgment say 
that there is a class of cases arising from the con- 
version of personal property—in which the injured 





The statute of Colorado provided that 

‘* All actions at law whatsoever, save and except actions 
on the case for libel or slander, or trespass for injuries 
done to the person, and actions brought for the recovery of 
real estate, shall survive to and against executors and ad- 
ministrators.’’ This was never intended to include injuries 
to the person resulting from negligence, but only willful, 
forcible injuries, such as one human being might imflict on 
another. 


735 Fed. Rep. 111; Union Pa. Ry. Co. v. Kelley, 
35 Pa. R. 923. 
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party can sue either in assumpsit or trover—ac- 
cording as he relies on the contract or tort— 
and that a judgment in one form of action 
precludes a suit in the other form. But the court 
entirely overlooks the fact that wsswmpsit and case 
are concurrent remedies for negligence in the case 
of bailees, and that a judgment in one form of 
action is a bar to an action in another form. The 
suit in the State court was brought for the breach 
of acontract of bailment, the failure on the part 
of the railroad to carry the express messenger safely 
-—as it had contracted with the express company to 
do--that is the railroad had made a contract of 
bailment with the express company to carry safely 
its, the express company’s, express packages and 
express messenger, and had made a breach of this 
contract of bailment, and the suit was brought for 
the breach of this contract so far as the express 
messenger was concerned. Now, Mr. Chitty, after 
remarking that case and asswmpsit are concurrent 
remedies for breaches of contracts of bailment, 
says: ‘‘If ussumpsit be adopted the contract or 
promise must be formally stated in the declaration, 
but in case it is otherwise, which circumstance con- 
stitutes the principal difference between the two 
forms of action.” Now, we have the authority of 
the Supreme Court of Colorado for saying that the 
only difference between the declaration in the Fed- 
eral and State court was that in the State court the 
declaration alleged and stated the contract of safe 
carriage and the breach thereof, so then we have 
both the authority of Mr. Chitty (the greatest of all 
authorities on such a subject), and of the Supreme 
Court for saying that the declaration in the State 
court was in assumpsit or on contract and the 
declaration in the Federal court fora tort. But 
from this point our authorities differ, Mr. 
Chitty saying that a judgment in the Federal court 
in tort would be a bar to the suit in the State court 
for the breach of the contract of bailment. And 
the Supreme Court of Colorado, for saying that 
such judgment in the Federal court for the tort 
would not be a bar to a suit on the contract of bail- 
ment under the same facts, we will state, in order 
to avoid misapprehension, that the judgment of the 
Federal court was not on the merits. But the Su- 
preme Court of Colorado cannot rest their decision 
on this ground, for the reason that, while mention- 
ing the fact that the decision in the Federal court 
was not on the merits, they place their decision on 
the broad ground that the suit in the Federal court, 
and any judgment which might be rendered therein, 
would be no bar to the suit in the State court.* If 
this decision of the Supreme Court of Colorado is 


4 Keeley v. Railway Co., 16 Colo. 455; Union Pa. 
Ry. Co. v. Keeley, 35 Pa. R. 925; Aspden v. Nixon, 
4 How. 467; Bigelow v. Winson, 1 Gray, 299. 





to be accepted as declaring the law of the land on 
the plea of res adjudicata in actions for personal in- 
juries caused by negligence in running railroad 
trains, then a plaintiff can bring a suit in the 
Federal court for injuries caused by negligence, and 
failing therein, he can bring a second suit, on the 
same facts in the State court, alleging the same 
negligence as the breach of some real or imaginary 
contract of bailment. If this is to be accepted as 
the law, then, indeed, railroad companies must not 
touch, taste or handle the plea of res adjudicata in 
actions for personal injuries. * 
Lryton D, LANDURN. 
CoL_umBvus, Miss. 


—— ~ a 


CODIFICATION OF MERCANTILE LAW. 


N view of the growth of codification in our State 
and its increasing popularity in other coun- 
, it is pertinent to give the views of our English 
contemporaries on this subject. 

The Scots Law Times says : 

In 1895 the master, treasurer and assistants of 
the Edinburgh Merchant Company deputed to a 
committee to prepare a report or statement for their 
information with the view of furthering the move- 
ment for the Codification of Mercantile Law. The 


tries 


comunittee in reporting said : 

‘* For an explanation of the meaning of <odifica- 
tion of law, and the advantages of a mercantile 
code, the committee have not gone further afield 
than the admirable and exhaustive addresses on the 
subject, delivered under the auspices of the com- 
pany in the beginning of 1893, by Professor Goudy 
and Sheriffs Mackay and Vary Campbell. Their 
views may be shortly summarized thus: 

‘‘The law of this country is composed of two 
elements — common law and acts of parliament or 
statutes. The first is made up partly of custom, 
but principally of judicial decisions. On a rough 
estimate the Scottish decisions number at the pre- 
sent time about 35,000, are contained in about 300 
volumes of reports, and go back some of them more 
than three centuries. These decisions generally 
lay down only what was held to be law by certain 
jndges in the cases before them, and are very often 
difficult, and sometimes impossible to reconcile. 
In the multitude of statutes some are so old that 
their language can be understood only by antiqua- 
rian research, and others so badly drawn as to be 
unintelligible. A good many of these old acts are 
held to be in desuetude, 7. ¢., to have ‘ost their 
foree through non-use and lapse of time. -hough it 
is uncertain to what extent, and under what circum- 
stances, the courts will sustain a plea of desuetude. 





*1 Herm. Estop. §§ 115-35; 2 Black. Judg. 610; 
2 Rice on Evidence, vol. 2, p. 732. 
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‘*The remedy for this chaotic state of matters is 
the making of a code or codes of law — books sanc- 
tioned by the legislature, setting forth in plain 
language and orderly arrangement the rules of law 
(either the whole law or any particular department 
of it), so that a reader of ordinary intelligence may 
find the general principles and the special rules 
which are sufficient in ordinary business to show 
what the law is. 

‘*The opponents of codification argue (1st), that 
it interferes with the natural development or flexi- 
bility of the law; (2d), that it would not possess 
finality, but, on the contrary, would need perpetual 
amendment and alteration; and (3d), that our insti- 
tutions have been hitherto successful without a 
code, and there would be danger or risk in a 
change. 

‘* The first objection really means that the as- 
sumed power of judges to adapt or mold the law to 
their particular views of equity, or expediency, will 
be curtailed or put an end to. As judges are not 
infallible, a limit of what might be called their 
present legislative powers is desirable. 

“ Regarding the second objection, it is admitted 
that any code which it would be possible to frame 
must of course be imperfect, in so far as it cannot 
provide for all future cases. Any calls for change 
in the code could be met by periodical revision, 
though in a well-drafted code the necessity for 
material alterations would not be frequent. But 
such revision is surely not a reason for declining to 
codify at all. 

‘“*As to the third objection, the country has no 
doubt progressed without a code, but the time 
comes when the legal machine may have too great 
a strain put upon it, and it is a duty to take care 
that it does not break down altogether. 

‘¢The arguments in favor of codification may be 
classified under three heads. Ist. A code being 

JSramed in a precise aad systematic form will simplify 
the law. At present not even the most laborious 
lawyer can know the whole law, or even any con- 
siderable portion of it. Besides, when the law on 
any point is obscure, owing to ambiguity or incon- 
sistency of the decisions, it is simply left to private 
individuals to settle it by litigation. In other 
words, citizens are called upon to pay out of their 
own pockets for the cost of settling, for the public 
benefit, unsettled points of law, for the uncertainty 
of which they are in no wise to blame. 2d. A code, 
hy simplifying the law, will make it more comprehensi- 
ble to the public. tis a plain defect of the present 
system that it prevents ordinary citizens from 
acquiring a moderate acquaintance with their 
legal rights and duties; and yet the law, it is 
said, ought to be the essence of commmon sense. 
Every man is entitled to have placed within his 





reach the means of knowing the law in a general 
way, and particularly of knowing the principal 
rules applicable to the daily business in which he 
may be engaged. 3d. The feasibility and utility of 
a code have been proved by the experience of foreign 
countries and British colonies, With scarcely an ex- 
ception, the various continental nations have either 
codified or are in the course of codifying their laws. 
In most of the States of North America, codifica- 
tion, either of the whole law or of particular 
branches of it, has been successfully effected. Seve- 
ral of the British colonies have their codes, and 
H. M.’s government in India has done a good deal 
towards the same end. 

“The law relating to mercantile transactions, or, 
as it is called, a mercantile code, would, it is be- 
lieved, be the most expedient practical commence- 
ment of a code of law. Moreover, the making of 
such a code would afford an excellent opportunity 
of assimilating English and Scottish law, and this 
of itself would be of great advantage to the mercan- 
tile community in both countries. Already, with- 
out any serious difficulty, the law of bills of ex- 
change, partnership, and sale of goods has been 
digested and stated clearly in comparatively short 
statutes for Scotland as for the rest of the realm. 
The first-mentioned act states, in one hundred sec- 
tions, what lad previously to be collected from 
2500 English and several hundred Scottish de- 
cisions. It is certainly not beyond the understand- 
ing of commercial men, and it has lessened disputes 
and litigations as to bills. Much of the diminished 
litigation is due, beyond doubt, to the settled law 
being stated clearly, and to moot points being set- 
tled by force of statute.” 

This report was circulated amongst the leading 
legal and mercantile bodies in Scotland, with the 
view of eliciting their opinion, and asking them to 
cooperate in the movement. The replies received 
have been very favorable, and a conference of dele- 
gates will be held on Monday, 13th July next. 

Referring to the above matter, the Law Times 
(London) says: 

‘¢The chambers of commerce of the Empire are, 
indeed, on codifying thoughts intent. They have 
unanimously decided that the time is come for em- 
bodying in a code the commercial law of the whole 
British Empire, Prof. Dove Wilson deciaring that 
codification would be the greatest step towards its 
unification, and calling for a commission to draw 
up a draft code for England ‘* which should be sent 
to Scotland, and all the colonies, for them to make 
suggestion upon it.’ Master Macdonell followed 
the professor and drew attention to the singular 
circumstance that, while countries altogether in- 
ferior to our own, possess or were taking steps to 
possess a commercial code, this country, the first in 
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the world in regard to commerce, possessed no such 


code, the list of the countries so far ahead of us in | 


this important matter, beginning with Austria and 
ending with Turkey. It is to be hoped that this 
vigorous support of codification will expedite the 
passing of our fourth essay in this line—the marine 
insurance bill, which Lord Herschell introduced as 
lord chancellor in 1895, and has re-introduced and 
already made considerable progress with in the 
present session. Added to the bills of exchange 
act, the partnership act and the sale of goods act, 
this measure will complete a very respectable show 
of well-shaped law. All the three acts already 
passed extend to the whole of the United Kingdom 
~in itself a very important feature, and the bills of 
exchange act has been adopted in more than one 
colony. As to the difficulties of passing a codifica- 
tion bill through parliament, the less parliament, 
except through a very select committee, interferes 
with such matters the better. There is no reason 
why the marine insurance bill should not become 
law before the end of August next. 
———_+ 


IN MEMORY OF JUSTICE PRATT. 


A TrisutTe TO THE DreapD Jurist By His Assoct- 
ATES ON THE BuNCH. 


I HE Appellate Division of the Supreme Court in 

Brooklyn reconvened on October 5, 1896, with 
Justice Brown presiding and Justice George R. 
Bradley, of Corning, who was appointed by Gov. 
Morton to fill the vacancy caused by the death of 
Justice Celvin E. Pratt, and Justices Bartlett, Cul- 
len and Hatch present. When the justices had 
taken their seats, Justice Brown read the following 
address, written by Justice Bartlett, commemora- 
tive of Justice Pratt : 

‘* Since the last session of the Appellate Division 
the court has lost its oldest member by the death 
of Calvin E, Pratt on the third of August last, at 
his country home in the village of Rochester, Mass. 
While other formal action in memory of our associ- 
ate will doubtless be taken by the bar of the dis- 
trict and the Brooklyn Bar Association, we deem it 
due and proper to place upon the minutes of the 
court some record of our sense of the loss which 
the bench, the legal profession, and the community 
have sustained by this sad event. 

‘* Judge Prattt’s professional education was re- 
ceived in his native State, the Commonwealth of 
Massachusetts, where in the days when he was a 
student, the principles of the common law could be 
more advantageously studied than anywhere else in 
the Union. After a number of years of successful 


practice in Worcester county he came to this State | 


and city, and his name has ever since been identi- 
fied with the public life of Brooklyn. At the out- 





break of the civil war he entered the military ser- 
vice of his country, and as the commander of a 
New York regiment participated in the early bat- 
tles in northern Virginia and served with much dis- 
tinction until disabled by a wound in the face from 
a rifle bullet, which was not removed until more 
than thirty years afterward. Leaving the army 
with the rank of brigadier-general, he returned to 
Brooklyn and resumed the practice of law, with so 
much success that in 1869 he was elected a justice 
of the Supreme Court without opposition, and 
twice since then, also without opposition, he was 
So satisfactorily 
did he discharge its duties that in 1883 he was 


re-elected to the same high office. 


appointed by the governor to be one of the asso- 
ciate justices of the General Term in the Second 
Judicial Department, and he continued to occupy 
that position until he became a member of the 
Appellate Division under the provision of the new 
Constitution. 

“Calvin E. Pratt was a man of brave and gener- 
ous character, simple and direct methods, and 
kindly heart. 
application of common sense to the administration 
of law. He was a valuable public servant, a lova 
ble associate, and a faithful friend, and it is with 
feelings akin to those of personal bereavement that 
we place on record this testimony to his worth. 


He exemplified in a high degree the 


The clerk will cause these remarks to be duly en- 
tered upon the minutes of the court.” 

The address was entered on the minutes of the 
court. 


JUDGE CLEMENT'S DECLINATION. 


REASONS WHY THE JUDGE WILL NoT ACCEPT A RE- 
NOMINATION. 

Judge Nathaniel H. Clement, of the Supreme 
Court, has declined to run for justice of the Su- 
preme Court in the Second judicial district on the 
Democratic ticket in the following letter: 
“Antoun C. Saumon, President of the Democratic 

Judiciary Convention : 

Dear Str: In allowing my name to be presented 
to the convention over which you presided, I was 


, actuated by the belief that the course pursued by me 


in office was a better argument for a renomination 
than any opinions which I might hold on national 
issues. I was not ignorant of the great change 
which has been made in‘ the policy of the Demo- 
cratic party on national questions, a change not 
last May, when the subject of the 
nomination first began to be considered. 

“ The platform adopted by the Chicago conven- 
tion has, to put it mildly, proposed a new political 
creed to which I cannot conscientiously subscribe. 
A sense of duty to the gentlemen who nominated 


anticipated in 
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me without any pledge on that subject, seems to 
render it proper, now that that issue is forced upon 
me by influential supporters of Mr. Bryan, to return 
to their hands the power which they may again 
exercise of naming a candidate wholly in accord 
with the national ticket, although I cannot but de- 
precate the closeness with which national issues 
are allowed to bear upon the selection of officers 
whose powers and duties are not related to national 
affairs. This phase of the matter has been developed 
since the convention, and I have delayed this letter 
partly for that reason, and partly also because of 
the absence of Judge Brown, whose action I did 
not desire to anticipate. 

“Tn conclusion, I wish to thank the convention 
for the great honor conferred, and to express my 
sincere regret that the considerations mentioned 
compel my declination. 

‘* Yours very respectfully, 

“ NATHANIEL H, CLEMENT.” 


oo 


GAMBLING UPON THE STOCK EXCHANGE 


HAT is “gambling” upon the Stock Ex- 
/Y change? It is very difficult upon the face of it 


to say. The London Stock Exchange itself, the repre- 


sentative agency of business and enterprise upon the 
largest scale covering all the world, despite its im- 
mense prestige and its invaluable work both in the 
distribution of wealth and in its assistance of wealth- 
production, presents nevertheless—even in cases 
when its members are the most honorable of their 
profession and when their energies are most legiti- 
The 
markets ever rise and fall, and, solong as they do 


mate—many of the features of gambling. 


so, an element of speculation is inevitable. 
The test of a gambling contract is the same test 





as that upon which the law of England is almost | 


perpetually insisting, wherever contracts are its sub- 


ject-matter. The test is ‘‘the intention of the 


parties.” 

A contract where the accounting for 
ences ”’ 
The fact that 


actually made are for ‘ differences 


gambling contract. the payments 


” only is no 
guide in the matter at all. It is every-day practice 
for that to happen in the case of innocent (7. e. non- 


It 
makes the decision of so many of the cases which 


gambling) contracts. is this last fact which 
arise under statute 8 and 9 Vict. c. 100 (the Gamb- 
ling Act, 1845) so very difficult. The intention can- 
not be gathered from the form in which the con- 
tract is carried out. We must look, therefore, to 
its inception. 

But its inception is usually evidenced by docu- 


ments. Will not these, at any rate, show the inten- 


tion of the parties? 


Even here these cases present 


‘*differ- | 


| 


is all that is intended by the parties is a | 





a peculiar difficulty, In ordinary contracts, one 
party at least usually intends that the documents 
shall express the real intention of the parties. Here 
both parties, while intending to gamble, frequently 
agree to let the documents bear the contrary upon 
their face, for both parties would like to bind the 
other by a legal document to pay him his winnings. 

But the court refuses to be so tricked, if the de- 
vice transpires. The leading case upon the subject 
is now The Universal Stock Exchange, Limited, v. 
Strachan (Court of App., 73 L. T. Rep. 492; H. of 
L., [1896] A. C. 166). 

The body calling itself ‘*The Universal Stock 
Exchange, Limited,” is a company of ‘‘ outside 
brokers” on a large scale. They gambled with the 
defendant Strachan and won; Strachan refusing to 
pay, they said it was no gambling, but a iegal con- 
The course of business was admitted, ‘‘differ- 
only in fact were paid. But, for the reasons 
that was not conclusive—many 


tract. 
ences” 
above appearing, 
legal contracts having this element. 

The intention of the parties then became the 
The plaintiffs referred to Condition 2 of 
the **Terms of Business,” which were printed on 


the back of their bought notes and their sold notes. 


question. 


The defendant had signed these ‘‘ terms of busi- 
Here, therefore, it was said the intention 


of the parties will manifestly appear. 


ness.” 


Condition 2 was as follows: ‘‘ Every purchase or 
sale contracted by the company is a bona fide trans- 
action for delivery on a specified settling day, and 
the company is always prepared, and by means of 
its capital able to deliver or take up any stock it 
may have bought or sold, and the contracts entered 
into by the company are not contracts of gaming or 

gy. All bargains are to be completed on the 
settling day named in the contract, but any cus- 
tomer wishing to postpone completion of a purchase 


wagerin 


or sale may arrange with the company (upon terms) 
for postponement of completion until a future date 
(carry over), but the company, being always pre- 
pared to complete on the settling day originally 
fixed, may decline to postpone completion at its 
option.” 

Now, in the first place, it is clear that the agree- 
ment that “the contracts entered into by the com- 
pany are not contracts of gaming or wagering,” 
The law of Eng- 
land must determine that question, not the inten- 
It is like the case of 
the agreement, which, after reciting an advance by 
F. D. provided that ‘‘such advance did not, and 
should not, be considered to render the said F. D. 
a partner in the business.” That, again, was a mat- 
ter for the partnership law of England to deter- 
mine, and not for the parties to settle for them- 
The law did ‘‘ consider” F. D., under the 


would not conclude the matter. 


tion of the parties themselves. 


selves. 
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circumstances, a partner, and said so, malgre all 
agreements to the contrary. (Hx parte Delhasse; Re 
Megevand, 38 L. T. Rep. 106.) 

And so in this case, all that the ‘‘ terms of busi- 
ness’ at the most, could show, was the intention of 
the parties. 

Did they show even that ? Upon this point, Mr. 
Justice Cave, after referring to the evidence, which 
proved (inter alia) that in no single instance were 
any of the shares actually delivered or taken up, 
and after reading the ‘‘terms of business” to the 
jury, asked their opinion as follows: ‘‘ Notwith- 
standing those ostensible terms, was there a se- 
cret understanding that the stock should never be 
called for or delivered, and that differences only 
should be dealt with?” And the jury found 
against the company’s contention on this point. 
The direction of Mr. Justice Cave to the jury was 
subsequently upheld both by the Court of Appeal 
and by the House of Lords. 

Still more recently, another case of a similar na- 
ture called Giéve v.. Doyle, came before Mr. Jus- 
tice Wills and a jury. In this case, one Giéve, 
trading as ‘‘ John Shaw,” sued a young man named 
Captain Doyle, on contracts almost precisely iden- 
tical with that which formed the subject of dispute 
in The Universal Stock Exchange, Limited, v. Stra- 
chan. The whole of the case of Giéve v. Doyle 
turned upon the plea of the Gaming Act. It is 
true that counsel on both sides claimed for their re- 
spective clients that they had behaved honorably, 
but the judge treated this rightly as mere preju- 
dice, and thought that the jury would not have 
much sympathy with either side. And, indeed, all 
in court were inclined to say, as Lady Teazle did 
upon a certain occasion to Joseph Surface, ‘‘ Don’t 
you think we had better leave honor out of the 
question ?” 

The contracts, we have said, very closely re- 
sembled those in the recent leading case. As re- 
gards the evidence, however, one material difference 
was pointed out between the circumstances of that 
case and the present. In the previous case there 
was no instance of the shares having been delivered 
or taken up; whereas now in Doyle’s case comple- 
tion had been made in several instances. But, as 
against this, it was shown that two accounts were 
kept. One, called the “investment account,’ con- 
tained all the bona jide transactions. The other, 
called the ‘‘open account,” contained these which 
the defendant alleged to be of a gambling descrip- 
tion. Mr. Justice Wills said that the test was the 
same as that stated by Mr. Justice Cave and the 
House of Lords in the earlier case; and the jury 
found that the transactions in question were gamb- 
ling transactions (Zhe Times, July 10, 1896.) 

The matter was subsequently compromised, and 








the defendant withdrew his plea of the gaming act. 
But Mr. Justice Wills said that, in justice to the 
jury, he must say that he quite agreed with them in 
their finding that it was gambling, though he thought 
that Captain Doyle did right not to insist upon the 
plea. (The Times, July 17, 1896.) 

Now this view of the law is not a new one, «l- 
though both ‘* The Universal Stock Exchange, Lim 
ited,” and ‘* John Shaw ” had previously succeeded 
in enforcing in court similar contracts to those un- 
The truth is 
that, in those cases, different inferences of fact were 


der which they now suffered defeat. 


drawn from the evidence from those which were 
Our allusion is to The 
Stevens, 66 


drawn in these recent cases. 
Universal Stock Exchange, Limited, v. 
ka F. 
Shaw’ 


Rep. 612, and the Scotch case of ‘ John 
’ v. The Caledonian Railway Company, 17th 
New Sess. Cass. Fourth Series, 475, and the follow- 
ing extracts from the judgments of the learned 
judges who tried the two cases, will make it appar- 
ent that their view of the law did not materially 
differ from that now enunciated by the House of 
Lords. 

Mr. Justice Romer in the first case says: ‘ The 
written terms between the parties show that the 
transactions involved the liability on the part of the 
plaintiffs to deliver the stocks, if called on so to 
do, There is nothing to show these terms were not to 
be acted on. 

Lord Shand, in the other case, says: ‘‘The rule or 
principle in this, that, if it appears clearly that the 
contracts were for differences only, and were not 
intended to be real transactions, and were not in 
fact real transactions, then they must be regarded 
as gambling transactions, and the court will not 
give effect to them. And I may say further that, if 
it appears that any writings which passed between 
the parties in the form of sale notes or otherwise 
were a mere form, intended by both parties to give 
a color to the transactions and to have no legal 
effect of any kind, then I do not think that the 
writings in such circumstances would take the case 
out of the rule I have mentioned.”— 7’he Law Times. 


- ~ —_ 


Aotes of Amevican Decisions. 


RELEASE OF TORT-FEASORS.— Where several de- 
fendants are charged as joint tort-feasors, a release 
of any one of them, by withdrawal of the action 
against him on the payment of a sum agreed upon 
between him and the plaintiff, operated to release 
other defendants from all further liability. (Chet- 
wood v. California Nat. Bank of San Francisco 
{Cal.], 45 Pac. Rep. 704.) 


TENANCY IN COMMON—CONVERSION BY CO-TEN- 
ANnT.—A tenant in common of personal property, 
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to the actual possession of which he is entitled, 
may maintain an action for conversion against his 
co-tenant who denies his interest and by whose acts 
the plaintiff has been deprived of the possibility of 
any enjoyment of the property. (Wood v. Stein- 
aur |S. Dak.!, 68 N. W. Rep. 160.) 


WILL.-- DEVISE — REMAINDERS.-—--Where testator 
devises land to two sons, with remainder to the 
children of each for the share of the parent, the 
remainder, contingent because at testator’s death 
the sons have no children, becomes vested on their 
having children, and in no wise remains contingent 
because of the possibility of the birth of other 
children; so that the Orphan’s Court has no jurisdic- 
tion, under the Price act, to sell the property, its 
authority thereunder not extending to vested re- 
mainders. (Anthracite Sav. Bank v. Lees [Penn. 
35 Atl, Rep. 187.) 


Notes of Bnglish Accisions. 

1886, a 
company with a capital of not less than £1,000,000, 
was formed to take over and work a concession 
which had been granted by the Nizam of Hydera- 
bad. 
pany and the Nizam, an agreement was come to in 


CoMPANY — REDUCTION OF CAPITAL.— In 


Disputes having arisen between the com- 


1890, whereby, in settlement, the company raised 
an additional capital of £15,000, deferred shares of 
£10 each. Clause 5 of the memorandum of associa- 
tion provided that ‘‘the shares of which the com- 
pany shall from time to time consist may be di- 
vided into different classes, with such preferences, 
priorities, restrictions or special incidents as may, 
from time to time, be provided by the articles and 
special resolutions of the company.” The articles 
contained no power to reduce capital, but they pro- 
vided that shares might be issued or re-issued of 
different classes, and that any special priority might 
be attached to or taken away from them, and that 
special resolutions atfecting one class of sharehold- 
ers were to be valid if passed in the presence and 
with the votes of such a number of such sharehold- 
ers as were sufficient to make the resolution valid 
as a special resolution independently of sharehold- 
ers of other classes. Power to reduce was inserted 
by an additional article, and at the same time a 
special resolution was duly passed and confirmed 
that the capital be reduced by £30,000, which had 
been lost, and that the loss should fall on the de- 
ferred shareholders by surrender of 3,000 of such 
shares, the remaining 12,000 to be raised to the po- 
sition of ordinary shares. This petition was then 
presented, praying for confirmation of the reduc- 
tion, and was opposed by the Nizam — a large 





shareholder — (but. by no one else) on the grounds 
(1) that the resolution was ultra vires (2), that it 
was contrary to the agreement of 1890, and (3) that 
in the circumstances, it was inequitable. 

Held, (1) that, having regard to the clauses above 
mentioned of the memorandum and articles, the 
case was not within Hutton v. Scarborough Cliff 
Hotel Company (13 L. T. Rep. 57), nor Ashbury v. 
Watson (54 L. T. Rep. 27), and that the resolution 
was not, therefore, ultra vires; (2) that, as there 
was nothing in the agreement of 1890 that future 
capital was not to have any priority, it was not vio- 
lated by the resolution; and (3) that, having re- 
gard to the facts that the deferred shareholders had 
agreed to take the whole loss, the Nizam had full 
notice of all the proceedings, and that his position 
as a creditor under the original concession was not 
affected, that it was not unfair nor inequitable, and 
that the proposed reduction ought to be confirmed. 
(Chan. Div.; Re The Hyderabad (Deccan) Com- 
pany, Limited, 75 L. T. Rep. 23.) 


ConFLicr oF LAWs.— The plaintiffs were English 
creditors of a Spanish firm carrying on business in 
Spain. The debt arose upona contract made in 
England, and the action was for administration of 
the English assets of a deceased partner of the firm 
who had died in England. It was admitted that by 
the Spanish law the joint assets of the partnership 
must be exhausted, or their insufficiency judicially 
established, before the separate estate of a partner 
can be resorted to. 

Held, that this was merely a matter of procedure, 
and accordingly the rule of English law that the 
creditor of a partnership firm may, if he pleases, 
proceed against the assets of a deceased partner 
without first exhausting the joint assets or proving 


their insufliciency, even where the partnership is 
domiciled in a foreign country by the law of which 
the partnership assets must be exhausted, or their 
insufliciency judicially established, before the estate 


of a partner can be resorted to. (Bullock v. Caird, 
32 L. T. Rep. 814; L. Rep. 10 Q. B. Div. 276, and 
Wilkinson v. Ifenderson, 1 My. & K. 582, followed. 
Chan. Div.; Re Doetsch; Matheson & Co. v. Lud- 
wig, et al., 75 L. T. Rep. 69.) 


GRANT OF LAND. —A grant of land by a colonial 
government contained a reservation that ‘‘the said 
land shall be liable without compensation * * * 
tohave any * * * watercourses made over any 
part of it for the public use and benefit, by order of 
the colonial government,” with certain exceptions 
as to buildings. 

Heli, that the right to make a watercourse in- 
cluded a right to divert water from a natural stream 
on the land to fill it, and to use the water so di- 
verted. (Priv. Council; Remfry v. Surveyor-Gene- 
ral of Natal, 75 L. T. Rep. 58.) 
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Merropo.is.— In 1866 the owner of a block of 
houses in the metropolis drained them by a line of 
pipes which ran into a sewer in an adjoining street. 
There was no evidence that this was done by the 
order or with the consent of the local authorities. 

Held, that these pipes were a ‘‘ sewer” which 
vested in, and was repairable by, the local author- 
ity. (Ct. of App.; Reg. v. Vestry of St. Matthew, 
Bethnal Green, 75 L. T. Rep. 60.) 

TRADE-MARK — REGISTRATION.—The plaintiff was 
a manufacturer of and a wholesale dealer in confec- 
tionery, and, amongst other things, made and sold in 
packets and tins a particular kind of cough lozenge 
described on the wrappers as “ Rowland’s Army 
and Navy Paregoric Tablets.” The wrappers also 
contained a device consisting of a portrait (from a 
photograph) of the plaintiff in an oval frame, the por- 
trait being the essential part of the plaintiff's trade- 
mark, which was registered as such in 1891. 

In 1892, the plaintiff had threatened with pro- 
ceedings one H., who was also selling cough lozen- 
ges in wrappers labelled ‘‘ Army and Navy Pare- 
goric Tablets,” and got upin a manner so closely 
resembling the plaintiff's as to enable them to be 
passed off as plaintiff's goods. The defendant 
subsequently purchased and carried on H.’s busi- 
ness, continuing the practices complained of. There 
were circumstances in the case which satisfactorily 
accounted for the plaintiff's delay in bringing the 
action, and prevented it from amounting to acqui- 
escence. 

The action was brought for an injunction to re- 
strain the infringement of plaintiff's trade-mark, 
and the passing off of the defendant's goods as the 
plaintiff's. 

There was a concurrent motion by the defendant 
to expunge the plaintiff's trade-mark from the reg- 
ister on the ground that a portrait was not a ‘ dis- 
tinctive device,” or the proper subject-matter of a 
trade-mark, 

Held (1), distinguishing Re Anderson's Trade- 
Mark, 26 Ch. Div. 409, that a portrait might be, 
and the portrait here was, a ‘‘ distinctive device ” 
within section 10 of the Patents, etc., Act of 1888, 
and the motion to expunge therefore failed. 

Held (2), that though the plaintiff could not by 
using his portrait as a trade-mark prevent any one 
else from using a substantially different portrait of 
another person on goods sold by him, the plaintiff 
was entitled to succeed on the ground that the de- 
fendant’s goods were got up so as toenable them 
to be passed off as the plaintiff's, that being obvi- 
ously the defendant’s intention. 

Held (3), that the plaintiff had not lost his right 
by acquiescence or delay, und following Fulwood 
v. Fulwood (38 L. T. Rep. 380; 9 Ch. Div. 176,) 
that mere delay for a short period would not in it- 
self be sufficient to defeat his legal right. (Chan. 
Div.; Rowland v. Mitchell, 75 L. T. Rep. 65.) 








Wiuu.— A testator devised all his manors, lord- 
ships, messuages, farms, lands, tenements and other 
hereditaments of freehold and copyhold tenure sit- 
uate in six counties, also nine advowsons and all 
his other freeholds in England to trustees for a term 
of 2,000 years upon the trusts thereinafter declared, 
and subject thereto to the events which happened 
of one of his sons for life with remainder to the sons 
of that son in tail mail. And the testator declared 
that every estate for life thereinbefore limited 
should be unimpeachable for waste, and that the 
trust of the terms of 2,000 years were to raise by 
mortgage of the hereditaments comprised in the 
term the amount required in aid of his personal es- 
tate for payment of debts, expenses, and the lega- 
cies thereinafter bequeathed. And the testator 
gave to his trustees a power of sale over his estates 
except his two mansion houses and the lands held 
therewith, and declared that the net rents and 
profits of his estates so long as the legacies, portions 
and moneys to be raised by mortgage should re- 
main unpaid should be divided into two equal 
parts, one to be retained by the person entitled in 
possession to his estate, and the other to be paid to 
his trustees, who, after thereout paying interest on 
mortgages and maintaining his infant children, 
should therewith form a fund for the payment of 
legacies and portions when payable. 


The properties included in the devise were sub- 


ject to charges, portions, annuities, legacies and 
The ten- 
ant for life in possession mortgaged his interest to 
a life assurance society, who afterwards foreclosed 


many mortgages on specific parts thereof, 


and entered into possession. The society discov- 


ered that the incomes of the estate included in 
some of the mortgages were insufficient to keep 
down the interest payable thereon, while there was 
a surplus from the incomes of the other estates af- 
ter discharging all outgoings in respect thereof, and 
decided to give up to the mortgagees possession of 
those estates the incomes of which were insufficient 
to keep down the interest payable in respect thereof, 
and to retain the other estates. In an action by the 
tenant in tail in remainder against the society to 


prevent them from carrying out that decision: 

Held, that the society were not entitled to give 
up possession of those estates the incomes of which 
were insufficient to keep down the mortgage inter- 
est payable in respect thereof and to retain the other 
estates, but that, as the testator devised the incum- 
bered and unincumbered estates as a whole to the 
tenant for life, the society, who derived their title 
from him, were bound to apply the income of the 
whole in keeping down the interest payable in re- 
spect of the mortgages on the unincumbered parts 
thereof. (Chan. Div.; Frewen v. The Law Life 
Assurance Society, 75 L. T. Rep. 17.) 
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ALBANY, OCTOBER 17, 1896. 


Current Dopics. 

\V" publish in this issue of the Law Jour- 

NAL three very important decisions in 
relation to the Collateral Inheritance Tax act 
which have just been decided by the Court of 
Appeals. The decisions relate principally to 
the question as to whether or not bonds and 
stocks of a domestic and foreign corporation, 
or moneys deposited in this State, belonging 
to a non-resident decedent are taxable under 
Previous 
to this time the decisions in this matter have 


the act to which we have referred. 


somewhat differed, but it would seem that now 
the question is definitely and finally settled. 

The first decision, known as the Bronson 
case, holds that the bonds of a domestic cor- 
poration owned by a non-resident decedent, in 
his possession without the State at the time of 
the statute are not property within the State 
within the terms of the Transfer Tax act, and 
hence are not subject to taxation under that 
act, and that the stock of a corporation repre- 
sents a distinct interest in the corporate prop- 
erty, and stock in a domestic corporation 
owned by a non-resident decedent and in his 
possession without the State at the time of his 
death is liable to taxation under the Transfer 
Tax act. 

The opinion in this case is written by Jus- 
tice Gray, and is a clear, logical interpretation 
of the law in the premises. The opinion gives 
an interesting summary of the decisions of the 
Court of Appeals and the General Term in 
their construction of the Transfer Tax act. 
In fact, we must say that we agree with Judge 
Gray’s reasoning in each of the three cases, 
and fail to appreciate the distinctions which 
are made by the majority of the court in the 
We fear 


that the construction given to the law in the 


Whiting and in the Houdayer cases. 


last two mentioned cases will lead to many dif- 


ficulties, which we believe could have been 
obviated by following the spirit of the de- 
cisions in the Bronson case. ‘The principle of 
construction to which we particularly refer is 
in relation to the taxation of bonds of foreign 


Vou. 54 — No. 16. 





corporations which form part of the estate of a 
non-resident decedent. The principle which 
is laid down in the Bronson case is that the 
property represented by the bonds is a debt 
which follows the creditor’s person—it is diffi- 
cult to see how the court can hold as they did 
in the Whiting case, that the bonds of a for- 
eign corporation owned by a non-resident de- 
cedent, and on deposit in this State at the 
time of his death, are taxable under the law of 
this State. The same, in general, is our objec- 
tion to the decision in the Houdayer case, 
where the court holds that moneys of a non- 
resident decedent deposited in a bank in this 
Judge Gray 
writes the opinion of the court in the Bronson 
case, and the strength of his position in his dis- 


State after his death are taxable. 


senting opinion in the Houdayer case lies in 
the fact that he follows the principles which he 
so learnedly applies in his prevailing opinion 
in the Bronson case. It is also evident that 
the holdings of the majority of the court in the 
Houdayer case might necessarily lead to g 
double taxation. The argument of the ma- 
jority of the court is that inasmuch as personal 
property is defined to include written instru- 
ments by which any debt or official obligation 
is created, bonds are expressly made property 
of a taxable nature, having a s#us wherever 
physically present. This definition can only 
be sustained by the application of the defini- 
tion of property as defined in the Statutory 
Construction passed subse- 
quently to the Transfer Tax act, but as under 
the first mentioned law there is given a defini- 
tion of the word property, we think that such 
definition should prevail over one which was 
made in a subsequent law, especially as in this 


act, which was 


way a construction would be permitted which 


is consistent with the rules of law, and which 
would, moreover, add greater dignity to the prac- 
ticeson the part of the State in their efforts to 
raise revenue. ‘l’o us it seems that we are, in this 
State, too prone to pass acts which raise reve- 
nue in a new and peculiar manner, that we 
attempt to avoid direct taxation, and that our 
courts tend to construe our tax laws in a way 
which rather increases the amount of revenue 
to be raised under their arbitrary terms. 
Again, we must observe that there is an ob- 
vious prejudice to our interests in the construc- 
tion which was given by the court in the 
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Whiting and Houdayer cases. It should be 
the policy of our State, wherever possible, to 
encourage and aid all legitimate enterprises 
which are either already engaged within the 
State or which may be contemplating mov- 
ing here, and particularly this course should 
be followed if the opposite might lead to 
double taxation. New York is_ generally 
recognized as the commercial center of our 
country, and the residents of many States make 
use of our large banking and trust companies, 
either as depositaries for their investments or in 
the capacity of private banks. The principle 
which is laid down in the Whiting and Hou- 
dayer cases is as follows : 

**To non-residents: Take notice, that any 
property of yours which is found in this State 
after your death, will hereafter be subject to 
tax laws of our State.” 

The result is evident, and those individuals 
like all others of our race who are anxious to 
avoid taxation in any form, will make use of 
the trust companies and corporations of other 
States, where either no transfer tax is imposed 
or where no such construction is given to it, if 
it should exist, as is given in this State in the 
cases above mentioned. 

And so we recollect the goose that laid the 
golden eggs and the reason they stopped 
coming. 


Several recent decisions of particular inter- 
est on the subject of conversion of a pledge 
have been recently made in this country in the 
cases of Waring v. Gaskill, decided in the Su- 
preme Court of Georgia (22 S. E. Rep. 659) and 
in Richardson v. Ashby (33 S. W. Rep. 806), de- 
cided in the Supreme Court of Missouri. In 
these cases it is held that where a pledgee tor- 
tiously sells his pledge, or repledges it for a 
greater sum than the debt for which it is secu- 
rity, the pledgor has an immediate right to 
bring an action in trover without tendering the 
amount of his indebtedness. The decisions on 
this subject have been far from uniform and we 
have always considered the law in this respect 
unsettled. It would seem proper that the ten- 
der of the amount of the pledge should be 
made before the action is brought. In the 
action on the contract at least, an equitable 
defence would be allowed. ‘The plaintiff's 
damages would be diminished by the amount 
of his debt to the defendant, the pledgee. 





In England the law is contrary to the 
authorities we have cited in this country. 
Johnson v. Stear, 15 Com. B. Rep. 330, held 
that the pledgee’s act was conversion, but that 
the amount of damages should be only the 
pledgor’s actual loss, that the pledgee’s interest 
in the pledge at the time of conversion should 
be taken into account. Mr. Justice Williams, 
in an able dissenting opinion, maintained that 
the pledgee practically stood in the same posi- 
tion as a factor—that by his act the pledgor 
regained immediate right of possession, and 
was entitled to judgment in trover for the full 
value of the goods. It would seem that if 
there was conversion at all, full damages should 
be awarded. 

Several later cases, Donald v. Suckling, 33 
Law J. Rep. (Q. B.) 232, and Halliday v. Hol- 
gate, 37 IL. J. Rep. (Exch.) 174, practically 
overruled the former decision of the English 
courts in Johnson v. Stear (supra). The court 
maintained that the pledge is something more 
than a mere bailment, and that the pledgee by 
parting with possession, does not lose his special 
property in the pledge. In Donald v. Suck- 
ling (supra), Mr. Justice Shea dissented on the 
ground which was taken by Mr. Justice Wil- 
liams in the former case. ‘The two cases, how- 
ever, seem to be the English law at the present 
time. 

In our own country. as we have before 
stated, the question is still an open one. Some 
courts adopt and follow the English rule with- 
out hesitation or question ; others have adopted 
the principle as expounded in the cases decided 
in Georgia and Missouri. We believe that the 
English doctrine is not as satisfactory as our 
own. There is no particular reason for hold- 
ing that the pledgee gets so much more ex- 
tended rights than a bare bailee that he can 
dispose of the article bailed without losing his 
lien. We believe that it would seem more 
natural and consistent that apart from the 
privilege of pledging up to the amount of the 
original security—which in no way affects the 
first pledgor’s position—the pledgor should 
have no more right than the factor holding his 
principal’s goods, on which he loses his lien in 
parting with possession. In the same way that 
the pledgor may maintain trover for the de- 
struction of the pledged goods by the negli- 
gence of the pledgee, so should he be allowed 
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trover when the pledgee has repledged his 
goods for an amount greater than the original 
pledgor’s indebtedness to him. 

A bar association has been formed in 
Canada and will be known as the Canadian 
Bar Association. On the 15-16th of Septem- 
ber the first meeting was held in Montreal, at 
which a constitution was adopted which stated 
the objects of the association to be: 

“To advance the science of jurisprudence 
and international law, to promote the adminis- 
tration of justice, to secure proper legislation, 
to uphold the honor and dignity of the pro- 
fession of the law, and to encourage cordial in- 
tercourse among the members of the profession 
in Canada.” The following officers were then 
elected: Hon. president, Sir Oliver Mowat; 
president, Mr, J. E. Robidoux, batonnie-gene 
ral of Quebec; vice-presidents, Messrs. T. C. 
Casgrain (Quebec), O. A. Howland (Toronto), 
C. S. Hanington (Nova Scotia), Wm. Pugsley 
(New Brunswick), F. Peters (Prince Edward 
Island), A. Morrison (British Columbia), J. S. 
Ewart (Manitoba), Mr. Haultain (North-West 
Territories); treasurer, Mr. C. B. Carter, Mon- 
treal; secretary, Mr. J. T. Bulmer, Halifax; 
executive Messrs. F. Z. Beique, 
D’Alton McCarthy, Sir Charles Hibbert Tup- 
pert, F. Langlier, John A. Gemmill, L. H. 
Davies, G., F. Gregory, D. McNeill. 

The association was treated to an admirable 


council, 


address by Sir Antoine Lascoste, chief justice 
of Quebec. That the attendance from Ontario 
was small was due to the reason that this is the 
busy season of the year, and perhaps also to the 
fact that the meeting was held rather hastily 
and without a long notice. However small the 
beginning, there is now a nucleus, and we think 


success is in store for the association. 


It will be interesting to consider two cases 
which have recently been rendered concerning 
bicyclists. 
its subscribers an insurarce policy on the cou- 
pon system, and a bicyclist, who was killed 
while riding, held a coupon for £1,000. Pay- 
ment of this claim was resisted on the ground 


It seems that a newspaper gave to 


| 








that bicycles are not included in the terms | 


“ passenger train, passenger steamer, omnibus, 
tramear, dog cart, coach, carriage, or other 
The case was tried before 


passenger vehicle.” 


Lord Kyllachy, who held that a bicycle was 
not covered by the foregoing description any 
more than a pair of skates, and gave verdict 
for the company. It will be wise, therefore, 
for bicyclists to look carefully to the wording 
in their general accident policies. 

Another case arose in one of the several 
courts of the Seine. As is well known, the 
railroad companies of France will convey a 
bicycle over a very long distance for a small 
sum, without demanding that the machine be 
securely packed up. This is, of course, of 
great advantage to the bicyclist who rides a 
considerable distance out of town and one of 
which he avails himself. One M’lle Christol 
has had to sue the Railway Compagnie de 
l’Est for damages done to her machine during 
its transport from Nancy to Paris, for which 
she made a claim of 800f. damages. She 
gained the day, but only secured a verdict of 
250f., the sum awarded her by the court. In 
giving judgment the court remarked the fre- 
quency with which bicycles are carried un- 
railways without being injured, 
clearly proves that their fragility cannot be 
put forward as bringing them under the head 
of articles for which a carrier cannot be held 
responsible. 


packed on 


Furthermore, as the company 
contracted without reserve to carry the ma- 
chine in the condition in which it was pre- 
sented, they must be held liable for the damage. 
It will be interesting to see how the English 
and American courts will decide this question 
when it arises, though in this State, there is a 
statute which requires railroad companies to 
carry bicycles as baggage. 

The Supreme Judicial Court of Massa- 
chusetts in the case of Whitman v. Shaw (44 
N. E. Rep.), has decided an interesting ques- 
tion as to ancient maps and deeds and the 
general status of such maps and deeds in re- 
The holding 
of the court may be briefly summarized as 
follows : 


spect to documentary evidence. 


1. In an action for the recovery of real es- 
tate, a map purporting to describe, among oth- 
ers, the tracts in dispute, was offered in evidence. 
The map was not dated or signed by the 
surveyor who made it, but from field notes and 
other evidence it was shown to have been made 
in 1818, by a well-known and skillful surveyor, 





2 we no 
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long since dead. Other surveyors testified that 
they had used and tested the map in their own 
surveys, and that it was the earliest known sur- 
vey of the district it purported to describe. It 
also appeared that it related to an actual trans- 
action, having been made to show the abutting 
owners along a proposed new road. //e/d, that 
the map was admissible as an ancient map. 

2. Deeds executed shortly after the map was 
made, conveying the tracts described therein to 
the corporation building the new road, were ad- 
missible as ancient deeds, for the purpose of 
showing that the map was made in an actual 
transaction. 

3. The testimony of other surveyors as to 
their use of the map in making their own sur- 
veys, was admissible for the purpose of showing 
the general accuracy of the map, although none 
of them had surveyed the particular tracts in 
dispute. 

4. Other maps made in 1820 and 1823 by the 
same surveyor, and signed by him, showing in 
detail certain of the lots in the vicinity of those 
in dispute, were admissible as showing the ac- 
curacy of the unsigned map. 

5. It was no objection that the map and field 
notes were not produced from proper custody, 
when it appeared that such custody had a legi- 
timate origin; no question being raised as to 
their genuineness. 

6. In an action for the recovery of land, 
where there was no actual occupation or posses- 
sion by defendants, evidence that they had paid 
the taxes on the ground for over twenty years 
was inadmissible to show adverse possession. 


The Association of the Bar opened its new 
building in New York city on October 8th un- 
der the most auspicious circumstances. Presi- 
dent Joseph Larocque and former Presidents 
Stephen Nash and William A. Butler and 
James C. Carter received the guests in the re- 
ception room. Among those present were 
Chief Justice Andrews and Justice Gray of the 
Court of Appeals, Mayor Strong, Judges Brown, 
Bartlett and Hatch of the Second Judicial De- 
partment of the Supreme Court, General Por- 
ter, Seth Low and many other distinguished 
members of the bar. 

The building consists of a library and assem- 
bly room and their various adjuncts, which are 
virtually distributed into two buildings, front- 





Forty-fourth street and Forty-third 
The library, with its de- 


ing on 
street respectively. 
pendencies, has a frontage of seventy-five feet 
on Forty-fourth street, while the assembly room 
has a fifty-foot front on Forty-third street. By 
virtue of this distribution over so wide an area, 
the architect has been enabled to open a vista 
of 200 feet in the main corridor of the ground 
floor, and to give ample dimensions to the 
library, which occupies the whole area of the 
wider building. The interior arrangement has 
been carried out on a monumental scale. The 
nave has an actual length of ninety feet, which 
seems much greater by reason of its division 
into seven bays, marked by granite shafts, with 
Ionic capitals and bases in marble. 

The extreme simplicity of the Forty-fourth 
street front is relieved by an impressive Doric 
entrance, while the plain front on Forty-third 
street presents the face of the assembly room 
and the basement, with a colonnade set upon 
a solid base and relieved by inscribed panels 
at the sides. 

The architect has adopted classic forms in 
every detail of construction, and combined 
them in such a way as to produce an effect of 
most pleasing harmony. 

In December, 1869, certain members of the 
bar of the city of New York, believing that the 
“organized action and influence of the legal 
profession, properly exerted,” would be pro- 
motive of the best interests of the public, sub- 
scribed to a call for organization and appointed 
Messrs. James C. Carter. Albert Matthews and 
Edmund Randolph Robinson a committee em- 
powered to convene the subscribers at such 
time and place as should be designated by the 
committee for the purpose of forming a perma- 
nent association. The following February, in 
response to the committee’s call, the subscribers 
came together in the old Studio building, at 
Fifth avenue and Twenty-sixth street, and 
adopted a constitution declaring the object cf 
the association to be “to maintain the honor 
and dignity of the profession of the law, to in- 
crease its usefulness in promoting the due 
administration of justice, and to cultivate social 
intercourse among its members.” 

On April 28 of the following year the legisla- 
ture of the State of New York passed an act 
giving corporate existence to “ The Association 
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began the organization which has, for the past 
twenty-five years, been a power for good in the 
community, and which to-day numbers among 
its 1,300 members the greatest lawyers of the 
country. 

The first president of the association was 
William M. Evarts, who had associated with 
him as vice-presidents, James W. Gerard, Sam- 
uel J. Tilden, Joseph S. Bosworth, John Slosson 
and Edgar S. Van Winkle. Among the charter 
members were John K. Porter, William Allen 
Butler, Francis N. Bangs, Dorman B. Eaton, 
Edwards Pierrepont, A. J. Vanderpoel, Joseph 
H. Choate, Clarkson N. Potter, Everett P. 
Wheeler, Frederic R. Coudert, John E. Parsons, 
David Dudley Field, Henry Hilton, Edwin W. 
Stoughton, ‘Theodore W. Dwight, Frederick 
Smyth, George C. Barrett, Wheeler H. Peck- 
ham, Noah Davis, Albert Stickney, Joseph 
Larocque, Elbridge T. Gerry, James T. Roose- 
velt, Joshua M. Van Cott, Charles A. Rapallo, 
Francis C. Barlow, Hooper C. Van Vorst and 
Charles F. Southmayd. 

Mr. Evart’s term of office lasted from 1870 
to 1879. He was followed in succession by 
Stephen P. Nash, Francis N. Bangs, James C. 
Carter, William Allen Butler, Joseph H. Choate, 
Frederic R. Coudert, Wheeler H. Peckham 
and Joseph Larocque, all of whom served two 
years with the exception of Mr. Peckham, who 





served three—18g2, ’93 and ’94. 

The association was not long in demonstrating 
its usefulness to the community. At the time of 
its organization New York city was ruled by a 
corrupt ring of politicians, banded together for 
the purpose of public plunder. ‘T'weed’s judges, 
Cardoza, Barnard and McCunn, were guilty of 
such perversion of justice that, in 1872, the as- 
sociation, mindful of its declared object to pro- 
mote the due administration of justice, took 
steps to have them removed. A committee, 
consisting of Messrs. John F. Parsons, Albert 
Stickney and Joshua M. Van Cott, was ap- 
pointed to draw up articles of impeachment, 
which were submitted to the assembly and 
adopted in toto. The trial, conviction and re- 
moval from office of Barnard and McCunn 
followed, while Cardoza, fearing trial and con- 


viction, resigned. 
An interesting fight of the association was 
that against the codification of the common 








law, proposed by one of its own charter mem- 
bers, David Dudley Field. Mr. Field’s civil 
code was violently opposed by a majority of 
the members of the association, and committees 
were sent to Albany every year to oppose its 
adoption. But finally, in spite of all protests, 
a bill was passed, in 1882, adopting the code. 
It was vetoed, however, by Gov. Cornell, at the 
earnest solicitation of the association.’ 

The ofticers of the association are: Presi- 
dent, Joseph Larocque ; vice-presidents, Austin 
Abbott, Cephas Brainerd, William B. Horn- 
blower, Daniel G. Rollins and Edmund Wet- 
more; recording secretary, Silas B. Brownell; 
corresponding secretary, David B. Ogden; 
treasurer, S. Sidney Smith. 

Mr. Edward B. Merrill has recently been 
appointed librarian. 

The building first occupied by the Bar Asso- 
ciation was the plain brownstone dwelling at 
No. 20 West Twenty-seventh street. In 1875 
it moved into the old Greer homestead on 
Twenty-ninth street, where it remained until 
its growth forced it to seek larger quarters. 

The report of the library committee for 1896 
shows that the whole number of volumes now 
in the library is 49,531. 


A word might properly be written in regard 
to the resignation of U. S. District Attorney 
Francis R. Lassiter, of the eastern district of 
Virginia. The attorney-general has strongly 
objected to district attorneys taking part in 
the political work of a campaign on the ground 
that it lessened the respect of the community, 
and led to unfortunate remarks from the public 
at large. Mr. Lassiter was the chairman of 
the Democratic convention at Petersburg, Va., 
and took part in several political demonstra- 
tions. The attorney-general sent a letter to 
Mr. Lassiter in which he said: ‘It is well 
settled in this department that there is an im- 
propriety in officers like you acting as com- 
mitteeman to manage and conduct political 
campaigns. The same reasons which are uni- 
versally held to preclude judges from active 
participation in political campaigns apply to all 
officers concerned in the administration of jus- 
tice. The general confidence of the commu- 
nity in your conduct as a public officer of jus- 
tice is at least at risk if, while holding that of- 
fice, you engage in the exciting and often bitter 
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political campaigns in which the entire com- 
munity is ranged on one side or the other.” 

It seems most proper that the decision of the 
attorney-general should be made known to the 
legal officers of the government and of the 
State, and that their conduct should be beyond 
reproach. We believe that there has been 
altogether too much participation by such offi- 
cers in politics. It would be well to avoid the 
appearance of evil, especially when we reflect 
how often the people claim that politics and 
not law prevails. 


The September term of the Appeliate Di- 
vision of the Fourth Department convened at 
Rochester on the 29th of September. ‘here 
were present, Presiding Justice George A. 
Hardin, Associate Justices David L. Follett, 
William H. Adams, Mannly C. Green and 
Hamilton Ward. Judge Hardin, at the open- 
ing of the court, said: 

“It is not inappropriate, in taking posses- 
sion of such a beautiful building, to say that 
we are delighted with the building, and abun- 
dantly satisfied with the elegant apartments 
provided for the respective members of this 
court. It stands as a monument to Monroe 
county’s wealth and public spirit. It shows 
that there has been work for an important 
building committee. The county has also had 
the benefit of the services of an architect of 
high order, who has designed a building ad- 
mirably adapted for the purposes designed.” 

Like many of the other court rooms, the 
appellate court room has been hung with 
drapery to break the annoying echo, and fur- 
nished elegantly with every convenience. The 
private rooms of the justices adjoining have 
been enlarged to about four times their original 
size, and are proportionately more pleasant and 
convenient. Beyond these rooms, and occu- 
pying the southeast corner of the building, is 
the consulting room, a large, airy chamber in 
striking contrast to the original room designated 
for this purpose. This room was made by 
taking twenty feet from the eastern end of the 
library. The committee provided an addi- 
tional convenience for those having business 
in this court by making an ante room between 
the private rooms of the justices and the 
rotunda, where lawyers can leave their coats 
and hats, as well as luggage if they have any, 





while engaged in court. An attendant is sta- 
tioned there to look after the comfort of the 
members of the bar, and as the cloak room 
adjoins the court room, it is found a very great 
convenience. It also obviates the danger of 
some absent-minded attorney walking into the 
august presence of the court with his hat on. 

It may be remarked in this connection that 
cloak rooms are provided for the other court 
rooms, and attorneys are now expected to leave 
their top coats and hats behind when they enter 
a court room to try a case or argue a motion. 
In the temporary quarters which the court 
occupied while the new court house was under 
construction, it was not possible to enforce this 
rule, and sometimes the justices felt that they 
were not shown proper respect by the members 
of the bar in this particular. 


The Raines law has again been construed as 
toone of its rather uncertain provisions. ‘The 
action was brought by District-Attorney Scott, 
of Canandaigua, to revoke the liquor certificate 
granted by the county treasurer of Ontario 
county to one Edward M. Parker, of Port 
Gibson, a small village on the Erie canal. 

Parker wanted a license for a hotel in that 
village, but within the prescribed 200 feet from 
the hotel were four dwellings. Two of these 
were occupied by Parker’s relatives and their 
consent to his having a license was easily ob- 
tained. But the law requires that the appli- 
cant for a tax certificate shall secure the con- 
sent of a majority of the property owners within 
the prescribed territory, and the owners of the 
other two houses would not give their consent. 

In this emergency his relatives occupying 
two of the houses divided the ownership of 
the property among themselves, so that the 
number of owners was increased, and then 
these four joint owners gave their consent 
to Parker's selling liquor. ‘Che owners of the 
other two houses looked upon this course as an 
evasion of the law, and bringing the matter to 
the attention of the district attorney, an action 
was commenced to annul the certificate. 

Justice Werner decided that the certificate 
should be revoked, and this will be done by the 
county treasurer of Ontario county. ‘The 
court held that Parker’s act was clearly an 
evasion of the law, and that property owners 
signing consent papers must be the sole owners 
and not part owners of the property within the 
prescribed limit. 
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TRANSFER TAX ACT. 


DECISION OF THE COURT OF APPEALS. 








Banks and Stocks of Domestic and Foreign 
Corporations belonging to Non-resident 
Decedents. 


THE BRONSON, HOUDAYER AND WHITING 
CASES DECIDED. 








APPRAISAL OF 
BRONSON, 


IN THE MATTER OF THE 
THE PROPERTY OF HENRY 
DECEASED. 


The bonds of a domestic corporation, owned by a non- 
resident decedent, and in his possession without the 
State at the time of his death, are not “property within 
the State,’ within the terms of the Transfer Tax act 
(chapter 399, Laws of 1892), and are not subject to taxa- 
tion under that act. 

The stock of a corporation, however, represents a distinet 

stock 


domestic corporation, owned by a non-resident decedent 


interest in che corporate property ; and in a 


in his possession without the State at the time of his 

death, is liable to taxation under the Transfer Tax act. 

Appeal from an order of the Appellate Division 
reversing a decree of the surrogate of the county of 
New York. 

Emmet R. Olcott for appellant, Howard Mans- 
field for respondent. 

Gray, J.— The decedent was domiciled in the 
State of Connecticut, where he died in 1893, leaving, 
hy his will, his residuary estate to his two sons, also 
residents of that State. A part of the residuary 
estate consisted in shares of the capital stock and 
in the bonds of corporations incorporated under the 
laws of this State and which were in the testator’s 
possession at his domicile. They had been handed 
over to the residuary legatees, prior to the institu- 
tion by the comptroller of the city of New York of 
this proceeding to appraise them for the purposes 
of taxation under the Transfer Tax act (chapter 
399, Laws of 1892). 
Division of the 


It was held by the Appellate 
Supreme Court, reversing the 
decree of the Surrogate’s Court in the county of 
New York that the executors were not liable to pay 
a transfer tax upon the basis of the stocks and 
bonds in question. The claim of the comptroller 
is that, both by the terms of that act and by force 
of the Statutory Construction law of the State, and 





upon the theory that these bonds and shares repre- | 
argument is certainly unavailing in this case, where 


sent interests in corporations incorporated under 
the laws of this State, they were, although not 
physically within the State, properly assessed for 
the purposes of such taxation. 


The act under which this tax was sought to be 
collected was passed in 1892 (chap. 399, Session 
Laws), and is known as ‘‘The Transfer Tax act.” 
By section 1, a tax is imposed upon the transfer of 
any real or personal property of the value of five 
hundred dollars or over, in the following cases, viz. : 
‘*When the transfer is by will or by the intestate 
laws of this State from a resident decedent; or 
when the transfer is by will or intestate law of 
property within the State, and the decedent was a 
non-resident at the time of his death.” The im- 
portant words to be noticed in this section, which 
imposes the tax, are, in the case of a non-resident 
decedent, ‘‘ property within the State.” Their im- 
portance is evident, inasmuch as the attempt of the 
State to collect a tax, where the decedent was not 
subject to its jurisdiction, is limited to that which 
possesses the legal attributes and characteristics of 
property here. In that connection reference may 
be made to section 22 of the act, which defines the 
word ‘ property,” as used in the act, as meaning all 
property, or interest therein, ‘‘ over which this State 
has any jurisdiction for the purposes of taxation.” 
In the endeavor to ascertain the intention of the 
legislature, with respect to what should be as- 
sessable for the purposes of taxation as property 
under this act, we need go no further than the act 
itself; which, in imposing the tax, undertakes, in 
addition, to give a definition to property, the trans- 
fer of which by will, or by the intestate laws of the 
State, creates the liability to taxation. It seems 
unimportant to consider that section of the statu- 
tory construction law, which gives a definition to 
the term ‘‘ personal property ” (chap. 677, Laws of 
1892, sec. 4); if indeed applicable. The act con- 
tains within itself a complete system for the taxa- 
tion of transfers of property, in cases of testacy and 
of intestacy, and, also, controlling definitions for 
such words used in its sections as, in the judgment 
of the legislature, might seem to require definition. 
The section of the statutory construction act, in 
terms, is only applicable, as I think, to a statute, 
where its general object, or the context of the lan- 
guage construed, or other provisions of law, do not 
indicate that a different meaning is intended. 

Whatever may be argued in support of the right 
to subject the bonds of domestic corporations to ap- 
praisement for taxation purposes under this act, 
when physically within the State, upon some theory 
that they are something more than the evidences of 
a debt and constitute a peculiar and appreciable 
species of property, within the recognition of the 
law as well as of the business community, such 


the bonds themselves were at their owner’s foreign 
They did not represent ‘‘ property within 
What pro- 


domicile. 
the State’’ in any conceivable sense, 
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perty they represented consisted in the debt of their 
maker, and that species of property, unquestionably, 
must be considered to be, as a chose in action, the 
holder’s and owner’s, and to be inseparable from 
his personality. The Supreme Court of the United 
States held in the Foreign Bond case (15 Wall. 300), 
where the State of Pennsylvania assumed to tax the 
interest payable upon bonds issued by a Pennsylva- 
nia corporation, secured by a mortgage upon its 
property and held by a non-resident, that the tax 
was invalid. It will be profitable to quote some of 
the language of the opinion in that case, the sound- 
ness of which has never been questioned: “ But 
debts owing by corporations, like debts owing by 
individuals, are not property of the debtors in any 
sense; they are obligations of the debtors, and only 
possess value in the hands of the creditors. With 
them they are property, and in their hands they 
may be taxed. To call debts property of the 
debtors is simply to misuse terms, All the property 
there can be in the nature of things in debts of cor- 
porations belongs to the creditors, to whom they 
are payable, and follow their domicile wherever 
that may be. Their debts can have no locality 
separate from the parties to whom they are due, 
The principle might be stated in many different 
ways, and supported by citations from numerous 
adjudications, but no number of authorities and no 
forms of expression could add anything to its ob- 
vious truth, which is recognized upon its simple 
statement.” It seems difficult to furnish an argu- 
ment in support of the view that the debt 
owing to a creditor is the property, which follows 
him everywhere, and not the written or printed ob- 
ligation expressing the indebtedness, that is not re- 
sumed in the foregoing opinion. In our considera- 
tion of the question we should not lose sight of the 
fact that the State, through the Transfer Tax act, is 
exerting its taxing power only over that as to 
which it had jurisdiction for the purposes of taxa- 
tion; and we should not be confused in that con- 
sideration by statutes or decisions which bear upon 
the exercise of that power over residents within its 
territorial limits. 

The Inheritance Tax act, or, as it is known to-day, 
the Transfer Tax act, imposes a tax upon the right 
of succession. (Jn re Swift, 1837 N. Y. 77; Jn re 
Merriam, 141 id. 479; /n re Hoffman, 143 id. 329.) 

It was said of it by Judge Andrews in the Enston 
case (113 N. Y. 181): **It is not a general but a 
special tax reaching only to special cases and affect- 
ing only a special class of persons; and, as he also 
observed in substance, there must be a clear war- 
rant in the law for the imposition of the tax. In 
the Swift case (137 N. Y. 77) it was decided that 
the personal property of a resident decedent, where- 
soever situate, within or without the State, is sub 





ject to the tax. The act of 1885 was under discus- 
sion, and the general theory of the inheritance tax 
law was considered, and it was held to be a funda- 
mental requirement that there should be jurisdic- 
tion over the subject taxed or an actual dominion 
over the subject of taxation at the time the tax is 
imposed. In the-Phipps case (77 Hun, 325), which 
was affirmed here upon the opinion of the General 
Term (143 N. Y. 641), the question was whether 
the right to an unpaid legacy left to a non-resident 
decedent in the will of a resident decedent was 
property within this State, and as such, assessable 
for purposes of taxation under the act of 1887. It 
he 
principle that the residence of the debtor does not 
fix the situs of the debt, but the domicile of the 
creditor. It was there observed that ‘‘ a mere chose 


— 


was held that it was not such property upon 


in action, a right to recover a sum of money, has 
never as yet been given the attribute of tangi- 
bility.”” By the act of 1887 (chap. 713) the legis 
lature had amended the inheritance tax law, as it 
existed under the act of 1885, so as to impose a 
succession tax with respect to the property of 
non-resident decedents, which should be within 
this State. In the James case (144 N. Y. 6), 
we had occasion to consider the operation of 
that act. An Englishman, who died abroad, left 
property deposited within this State, consisting in 
stucks and bonds of corporations of this and of other 
States. The question was considered whether, in 
view of these words in the act, “ which property 
shall be within this State,” it was its intendment 
to reach, for purposes of taxation, any personal 
property that was not within the State, either in 
fact or because of the domicile here of its owner. 
We thought not and that it would be highly im- 
proper to impute to the legislature an intention to 
tax that over which there was no jurisdiction. _ It 
is obvious that the State has no jurisdiction over a 
right of succession which accrues under the laws 
of the foreign State. That is something in which 
th’s State has no interest, and with which it is not 
concerned. The legal title to these bonds, or the 
debts they represent, vested in the personal repre- 
sentatives of the decedent by force of foreign laws 
The decedent was a creditor, to whom the obligors 
in the various bonds were indebted; the extent and 
terms of whose obligation were evidenced by those 
bonds. The legal situs of the indebtedness was at 
the creditor's domicile, and as the actual situs of 
the bonds themselves was, also, there, upon no 
theory can it beheld that the provisions of the 
Transfer Tax act could reach them in its operation. 
The logical result of the proposition which has 
been established, that the tax is upon the right of 
succession to property, is, in my opinion, to con- 
fine the operation of this law, where non-residents’ 

















THE ALBANY LAW JOURNAL. 249 





estates are concerned, to cases of property having a 
tangible and visible existence, and being the actual 
subject of the ownership. 

But, with reference to the shares of capital stock 
owned by the decedent, I think we are compelled 
to differ with the Appellate. Division. The attitude 
of a holder of shares of capital stock is quite other 
than that of a holder of bonds, towards the corpora- 
tion which issued them. While the bondholders 
are simply creditors, whose concern with the cor- 
poration is limited to the fulfillment of its particular 
obligation, the shareholders are persons who are 
interested in the operation of the corporate prop- 
erty and franchises and their shares actually repre- 
sent undivided interests in tie corporate enterprise. 
The corporation has the legal title to all the prop- 
erties acquired and appurtenant; but it holds them 
for the pecuniary benefit of those persons who hold 
the capital stock. They appoint the persons to 
manage its affairs; they have the right to share in 
surplus earnings, and, after the dissolution, they 
have the right to have the assets reduced to money 
and to have them ratably distributed. | Each share 
represents a qQistinct interest in the whole of the 
corporate property. As said inJermain v. The R. 
R. Co. (91 N. Y. 492), it ‘represents the interest 
which the shareholder has in the capital and net 
earnings of the corporation ;” or, as Parke, B., put 
it, in Bradley v. Holdsworth (3 M. & W., at p. 425), 
it is ‘* a right to have a share of the net produce of 
all the property of the company.” Corporate shares 
must be regarded as property within the broad 
meaning of that term. Certificates of stock, in the 
hands of their holder, represent the number of 
shares which the corporation acknowledges that he 
is entitled to. In legal contemplation the property 
of the shareholder is either where the corporation 
exists, or at his domicile; accordingly as it is con- 
sidered to consist in his contractual rights, or in his 
proprietary interest in the corporation. In the case 
of bonds, they represent but a property in the debt 
and that follows the creditor’s person. Ilence, it 
cannot be said, if the property represented by a 
share of stock has its legal séfus either where the 
corporation exists, or at the holder's domicile, as we 
have said in the Enston and James cases (Jn re 
Enston, 113 N. Y. 181; Ju re James, 114 id. 12) 
that the State is without jurisdiction over it for 
taxation purposes. As personalty the legal situs 
does follow the person of the owner; but the prop- 
erty is in his right to share in the net produce, and, 
eventually, in the net residuum of the corporate 





assets, resulting from liquidation. 


The right as a chose in xction must necessarily 
follow the shareholder's person; but that does not | 
exclude the idea that the property, as to which | 
the right relates and which is, in effect a distinct | 


interest in the corporate property, is not within 
the jurisdiction of the State for the purpose of 
assessment upon its transfer through the opera- 
tion of any law, or of the act of its owner. The 
attempt to tax a debt of the corporation to anon- 
resident of the State, as being property within 
the State, is one thing, and the imposition of a 
tax upon the transfer of any interest in, or right 
to, the corporate property itself is another thing. 
The corporation is the creation of State laws and 
those who become its members, as shareholders, 
are subject to the © peration of those laws, with 
respect to any limitation upon their property 
rights and with respect to the right to assess their 
property interests for purposes of taxation. 

It results from these views that the order ap- 
pealed from must be reversed to the extent that it 
reversed the order of the surrogate affirming an 
assessment upon the estate of the decedent based 
upon an appraisal of the shares of stock of domes- 
tic corporations, and the determination of the 
surrogate in that respect is affirmed. In other 
respects the order appealed from is affirmed, and 
the matter is remitted to the Surrogate’s Court to 
be proceeded with in conformity with our opinion, 

Under the circumstances no costs are awarded to 
either party. 

All coneur, except Vann and O’Brien, JJ., dis- 
senting. 

Vann, J., wrote a dissenting opinion, concurred 
in by O’Brien, J., to the effect that, while concur- 
ring in the result reached by the court, that the 
stocks in question were taxable, he was constrained 
to dissent from its conclusions that the bonds were 
not taxable. 


IN THE MATTER OF THE ESTATE OF 
AUGUSTUS WHITING, DECEASED. 

The stocks of domestic corporations, and the bonds of 
both domestic and foreign coporations, owned by a 
non-resident decedent, and on deposit in this State at 
the time of his death, are taxable under the Transfer 
Tax act. 

The act in such a case, however, does not apply to United 


States bonds. 


Appeal from an order of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment, affirming an order of the surrogate of the 
county of New York, which confirmed an appraisal 
of property under the Transfer Tax act. 


George L. Rives, for appellants; Emmett R. 
Olcott, Edgar J. Levey and Jabish Holmes, Jr., for 
respondent. 


Vann, J.: Augustus Whiting, a resident of New- 
port, Rhode Island, died there on the 23d of July, 
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1894, leaving a will by which he gave his entire 
estate in trust for his infant daughter. At the time 
of his death he had money on deposit in a bank in 
this State, and owned certain bonds and certificates 
of stock that were found in a box rented by him in 
a safe deposit vault in this State. The stocks 
and bonds were issued partly by domestic and partly 
by foreign corporations; and there were alse bonds 
of the United States to the amount of $52,545. 
All except the stock of foreign corporations were 
included in the appraisement, which was sustained 
by the surrogate and by the Appellate Division. 
The theory upon which the Supreme Court, by a 
divided vote, proceeded to judgment, was that the 
written instruments were physically within the 
State and constituted property here subject to taxa- 
tion. They were regarded as tangible and appa 
rently as in the nature of chattels. I think this is 
a sound conclusion, warranted by the Romaine case, 
which was decided before the act ‘‘to tax gifts, 
legacies and collateral inheritances ” was expanded 
into the present statute ‘‘in relation to the taxable 
transfers of property.”” (dare Romaine, 127 N. Y 
80; L. 1887, ch. 713; L. 1892, ch. 399.) 

I think, moreover, that the written instruments 
issued by domestic corporations, including their 
bonds and the interests represented by them, are 
subject to a succession tax, independent of the fact 
of their physical presence in this State, as I have 
already attempted to show in an opinion filed in the 
Sronson case, argued and decided at the same time 
as the case in hand. 

This involves the conclusion that the legislature 
intended to tax the investment itself when practi- 
cable otherwise the evidence of the investment, in 
the form of a certificate, when that is habitually 
kept in this State. The law clearly distinguishes 
‘*written instruments themselves” from ‘‘ the 
rights or interests to which they relate” (L. 1892, 
ch. 677, secs. 1, 32), aud makes either taxable. 
The main use of certificates is for convenience of 
transfer, and they are treated by business men as 
property for all practical purposes. They are sold 
in the market, transferred as collateral security to 


loans, and are used in various ways as property. 


They pass by delivery from hand to hand, are the 
subject of larceny and are taxable generally when 
in possession of an agent in this State. They are 
the only evidence of transfer required by the cor- 
porations issuing them in order to make the actual 
transfer on the books. There is obvious propriety 
in subjecting the instrument of transfer to a trans- 
fer tax when it is left in this State for safe keeping. 
It is subject to the jurisdiction of our laws, and 
hence is within the intent of the Transfer Tax act. 
When the design of the legislature is to tax the 
transfer of everything that it has power to tax, 
there is no inconsistency in taxing in one form if 





another is not available. Indeed, perfect consist- 
ency is not always practicable in a scheme of taxa- 
tion that is intended to let nothing escape that can 
be owned or transferred. Thus the legislature 
intended, as I think, to repeal the maxim mobiliv 
personam sequuntur, so far as it was an obstacle, and 
to leave it unchanged, so far as it was an aid, to 
the imposition of a transfer tax upon all property 
in any respect subject to the laws of this State. | 
think this intention plainly appears from the histor, 
of legislation upon the subject, the decisions of the 
courts. some of them in effect repealed, and from 
the sweeping language of the statute, which sub- 
jects everything that can be owned in this State to 
a succession tax, except so far as expressly exempted 
The legislature possessed and exercised the powe1 
to employ the maxim when necessary and to dis 
regard it when necessary to attain that object. That 
dominant purpose is the key to the construction of 
the act, and it should not be thwarted by the con- 
servatism of the courts, even if, in order to em- 
brace all kinds of property, it is necessary to make 
it so pliable in application as to conform to all 
methods of doing business and all ways of holding 
property. 

A majority of my associates, however, are of the 
opinion that the United States bonds, although 
physically present in this State, are not subject to 
a transfer tax. By their direction I announce, as 
the conclusion of the court, that the certificates of 
stock in question, as well as all of the bonds, ex- 
cept those issued by the United States, were prop- 
erly held by the courts below subject to taxation 
under the Transfer Tax act on account of their 
physical presence in this State; that although the 
State may have the power to impose a succession 
tax upon the United States bonds, it has not yet 


done so; that the phrase ‘ 


‘property * * * over 
which this State has any jurisdiction for the pur- 
poses of taxation ’’ refers to the jurisdiction actually 
exercised through contemporary statutes, rather 
than to the entire jurisdiction actually possessed by 
the State; that hence the order appealed from 
should be so modified as to exempt from taxation 
the bonds owned by the decedent that were issued 
by the United States, and, as thus modified, 
aftirmed, without costs in this court to either party. 

Judge Gray dissents and writes a very logical 
and able opinion. He holds that the bonds of 
foreign corporation which formed part of decedent's 
estate were not subject to taxation under Transfer 
Tax act. 

O'Brien, J., concurs with Vann, J.; Andrews, C. 
J., Bartlett and Martin, JJ., concur in result of 
opinion of Vann, J.; Haight, J., concurs with 
Gray, J. 

Ordered accordingly. 
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IN THE MATTER OF THE ESTATE OF JOHN 
F. HOUDAYER, DECEASED. 
Moneys of a non-resident decedent deposited and found 
in this State at or after death are taxable under the Trans- 
fer Tax act, 


Appeal from an an order of the Apellate Division 
of the Supreme Court in the First Judicial Depart- 
ment, reversing an order of the surrogate of the 
county of New York, which affirmed an appraisal 
of property under the Transfer Tax act. 


Emmet R. Olcott for appellant; J. Culbert Palmer 
for respondent. 


Vann, J. :— On the 21st of May, 1895, John F. 
Houdayer died intestate at Trenton, New Jersey, 
where he had resided for a number of years. In 
1876 he opened an account with the Farmers’ Loan 
and Trust Company of the city of New York, as 
trustee under the wiil of Edward Husson,deceased, in 
which he made deposits, from time to time, of mon- 
eys belonging to the trust estate, as well as moneys 
belonging to himself, This continued as an open run- 
ning account untilhis death,when thebalance on hand 
was the sum of $73,715, of which $2,000 belonged 
to him as trustee, and the remainder to himself as 
an individual. The appraiser deducted $3,500 for 
the payment of debts and expenses, and included 
$68,215 in the appraisal, which was affirmed by the 
surrogate, but reversed by the Supreme Court. 
The theory upon which that learned court decided 
the case appears in the following extract from its 
opinion: “It is well settled that the legal relation 
which existed between the decedent, as such trus- 
tee, and the Farmers’ Loan and Trust Company, 
that of debtor The deposits 
became the property of the trust company, and 
thereupon the company became indebted to the de- 


was and creditor. 


positor forthe amount so deposited. Here, how- 
ever, even this relation existed only between the 
decedent in his representative capacity, as trustee 
Husson, and the com- 


under the will of Edward 


pany. Individually he occupied no contract rela- 
tion toward the company. His individual deposits 
simply went to swell the trust account. Ordinarily 
it would have required an accounting in equity to 
separate the individual from the trust deposits, and 


to appropriate the general bank balance in accor- 


dance with just principles. 


Tere this separation 
the 
estate and the trust estate, but this was merely a 


was amicably arranged between decedent's 


friendly substitute for an accounting. Preciseiy 
what the decedent had individually within this 
State was the right to an accounting in equity 
with regard to a debt due from the company to 
We do not think that 
the debt was property within this State, within the 
Much less 


himself as Husson’s trustee. 


meaning of the Taxable Transfer act. 





was the right to an accounting with respect to such 
debt.” 

In my judgment, this is sound reasoning upon an 
unsound basis, because it places form before sub- 
stance. It enables a large sum of money, invested 
and left in this State and enjoying the protection 
of its laws, to escape taxation because the decedent 
had voluntarily commingled his own funds with 
those of an estate he represented, and for the 
further reason that his rights as against the trust 
But what 
rights, or those of his successors, as against the 


company were intangible. were his 
State of New York, in view of the command of its 
legislature 
erty, within the State, susceptible of ownership, 
should be subject to a transfer tax upon the death 


of its owner whether he 


that all property, or interest in prop- 


was a resident or non- 
resident ? What was the real thing, the essence of 
the transaction, that gives rise to this controversy? 
The decedent brought his money into this State, 
deposited it in a bank here, and left it there until 
it should suit his convenience to come back and 
get it. While the commingling of funds may com- 
plicate administration, it does not change the facts 
as thus stated. If he had deposited specie, to be 
returned in specie, there can be no doubt that the 
money would be property in this State subject to 
taxation. But, instead, he did as business men 
generally do, deposited his money in the usual way, 
knowing that, not the same, but the equivalent, 
would be returned to him upon demand. While 
the relation of debtor and creditor technically 
existed, practically he had his money in the bank 
and could come and get it when he wanted it. It 
was 2n investment in this State subject to attach- 
ment by creditors. If not voluntarily repaid, he 
could compel payment through the courts of this 
State. The depository was a resident corporation, 
and the receiving and retaining of the money were 
Its repayment would 
be a corporate act in State. Every right 
springing from the deposit was created by the laws 
of this State. 
arose was done in 


corporate acts in this State. 
this 


Every act out of which those rights 
this State. 
those rights, it was necessary for him to come into 
this State. 
conceding that it was intangible, still it was prop- 
erty in this State for all practical purposes, and 


In order to enforce 


Conceding that the deposit was a debt; 


in every reasonable sense within the meaning of the 
Transfer Tax act. (In re Romaine, 127 N. Y. 80, 
89.) 

While the distribution of the fund belongs to the 
State where the decedent was domiciled, as such 
distribution cannot be made until his administrator 
has come into this State to get the fund, possibly, 
after resorting to the courts for aid in reducing it 
to possession, the fund has a situs here, because it 
is subject to our laws. A reasonable test in all 
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cases, as it seems to me, is this: Where the right, 
whatever it may be, has a money value and can be 
owned and transferred, but cannot be enforced or 
converted into money against the will of the person 
owing the right without coming into this State, it 
is property within this State for the purposes of a 
succession tax. Thus the right in question is prop- 
erty, because it is capable of being owned and 
transferred. It is within this State, because the 
owner must come here to get it. It is subject to 
taxation, because it is under the control of our laws. 
It has a money value, because it is virtually money, 
or can be converted into money upon demand. It 
is subject to a transfer tax, because the passing, by 
gift or inheritance, of ‘all property, or interest 
therein, whether within or without this State, over 
which this State has any jurisdiction for the pur- 
poses of taxation,” comes within the expressed in- 
tention of the legislature. 

I regard further discussion as unnecessary, as I 
have fully expressed my views as to the scope of 
the statute in the Bronson case, decided herewith. 

While a majority of my associates concur in the 
result reached by me, they do not all concur in the 
reasons given therefor. They are of the opinion 
that a deposit of money in a bank, although techni- 
cally a debt, is still money for all practical purposes, 
and as such is taxable under the Transfer Tax act. 

The order of the Supreme Court should, there- 
fore, be reversed and the order of the surrogate 
affirmed, with costs. 

Gray, J. (dissenting): When the deceased made 
deposits with the trust company they became the 
property of the depositary and the relation which 
sprang up between them was that of debtor and 
creditor. The right of the decedent as a deposi- 
tor was a mere chose in action. More than that, as 
the account in the trust company was with the 
decedent as trustee of Husson’s will, there was, of 
course, no clear liability to him individually. The 
sum owing to him could only be established as the 
result of an accounting or by amicable arrangement 
in lieu thereof. Thus, all that the decedent owned 
in this State atthe time of his decease, to put it in 
its strongest expression, was the right to an equita- 
ble accounting with respect to the debt due to him 
as Husson’s trustee. To say that that constituted 
“property,” within the meaning of the act, would 
be to carry the doctrine of the inheritance tax laws 
too far for support in law or in reason. 

I think the order appealed from should be 
affirmed, with costs. 

O’Brien, J., concurs with Vann, J.; Andrews, C. 
J., Bartlett and Martin, JJ., concur in result of 
opinion of Vann, J.; Haight, 4J., 
Gray, J. 

Ordered accordingly. 


concurs with 








THE COLLEGIATE STUDY OF LAW, 


An Address delivered ‘at the Nineteenth Annual Meeting of the 
American Bar Association, before the Section on 
Legal Education, 
By Pror. JAMES FAIRBANKS COLBy, 
Of Dartmouth College. 


The founders of the American Commonwealth 


Their 


crown 


were 
memorable controversy 


trained amid a struggle for law. 
the British 
which led to independence commonly was argued 


with 


from the outset on both sides of the ocean not as a 
question of high political expediency but of strict 
This circumstance created in Americx 
an unprecedent popular demand for legal knowledge 


legal right. 


which was expressed by the sale in the thirteen 
colonies of nearly twenty-five hundred copies of 
Blackstone’s Commentaries before the Declaration 
of Independence. The arduous work of forming 
new governments, local and federal, which followed 
that event discovered to the American people, some 
of whose colonial statutes had expressed disbelief 
of it, the necessity of a profession of law, and to 
desirability of its 
wise 


their intellectual leaders the 
These 


many of whom were graduates of American colleges, 


thorough training. master builders, 
and some of whom had studied at the English Inns 
of Court, made immediate effort to provide perma 
nent means for such training. So wisely did they 
plan and so efficiently did they act that within one 
year after independence was recognized the United 
States was enjoying the three agencies for legal 
education 
agencies were — 


upon which we still depend. These 


These offered the sole 
means for securing legal instruction during the 
colonial period, They continued to be the nurseries 
for most law students until within twenty-five years, 
and, despite serious limitations and enormous waste 


1. Private law offices. 


incident to apprenticeship, supplied many with a 
thorough knowledge of private law, and have pro- 
duced not a few legal giants. 

2. Law schools, The first of these was established 
in Litchfield, Connecticut, in 1784, by Tappan Reeve 
1833, after enrolling 1024 stu- 
dents and extending its helpful influence into every 
State of the Union. The second, though the first 
to form a department in a university, was the Har- 


and was closed in 


yard law school, which was opened in 1817, and 
whose history has been marked by its valuable con- 
tributions to our legal literature and by its advance- 
ment of the standard of legal education. In 1895 
the whole number of law schools in the United 
States had increased to seventy-one and these are 
tending more and more to become the training 
places for lawyers. 

3. Collegiate chairs of law. By this expression is 
meant any foundation upon which undergraduate 
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courses in law are offered in any institution for 
higher education which confers the degree of 
A.B., Ph.B. or B.S. According to the report of 
the commissioner of education for 1891, the last 
year for which such statistics have been compiled, 
there were two hundred and forty colleges and 
seminaries in the United States offering some under- 
graduate courses in law. One hundred and three 
of these institutions, located mainly in the west and 
south, offered courses in commercial law, which 
clearly has no place in a collegiate curriculm. De- 
ducting the whole number of these institutions, 
though some of them include in their curricula 
other legal studies than commercial law, from the 
total number reported, the remainder, one hundred 
and thirty-seven, appear to have offered only such 
legal studies as historically have been deemed col- 
legiate, namely: Constitutional law, International 
It fairly may be 
assumed that at least that number of colleges and 


law, Elementary law, Roman law. 


seminaries in the United States, one hundred and 
thirty-seven, are now offering courses in law. 

The purpose of the section of legal education of 
this association makes it proper to raise the ques- 
What has historical function of 
collegiate chairs ot law? What collegiate 


tions, been the 
these 
study of law, if any, now may be most wisely 
undertaken ? What should be the relation between 
colleges offering such courses and the law schools ? 

What has been the historical function of these 
collegiate chairs of law ? 

Chronologically, they preceded the law schools 
in America. In some cases the former have been 
incorporated in the latter by the establishment of a 
law department ina university, but most of them 
remain academic chairs. A brief description of 
what has been undertaken upon these foundations 
in our oldest colleges, whose example has been 
followed largely by those of later date, will fairly 
illustrate their function in promoting legal educa- 
tion in the United States. 

The University of Pennsylvania (college of Phila- 
delphia), one of whose founders was Franklin, ap- 
pears to be entitled to the honor of beginning col- 


legiate instruction in law and civil government in 


America. In 1756 this college adopted a plan of 
liberal studies framed by its provost, William Smith, 
in which after prescribing a ‘* preliminary training 
in logic and metaphysics to develop his powers of 
thought, the student was to be brought to a know!l- 
edge and practical sense of his position as a man and 
a citizen, and this by a course embracing ethics, 
natural and civil law, and an introduction to civil 
history, to laws and governments, to trade and com- 
merce.” This plan was the basis of the college curri- 
culum until 1828, and its influence was distinctly felt 
as late as 1847. In 1790 a professorship of law was 








established in the college department. This was 
filled for one year by Mr. Justice Wilson of the 
Supreme Court of the United States, who delivered 
a course of lectures which recently have been re- 
published; it then was vacant till 1817, when it 
was occupied for a year by Charles Willing Hare, 
Esq., of the Philadelphia bar; it was again discon- 
tinued until 1850, when it was filled by the election 
of George Sharswood, president judge of the Dis- 
trict Court of Philadelphia. Two years later it was 
merged in the law department which then was 
established. 

Columbia (King's) college established a professor- 
ship of natural law in 1773. It does not appear 
that anything like a system of education in muni- 
cipal law or in the preparation of young men for 
the bar was intended. Probably what was taught 
by the incumbent of the chair was political ethics. 
Upon the disruption of the college in 1776, it 
In 1793, a professorship of muni- 
cipal law was established. Its first incumbent, 
Chancellor Kent, was elected that year, and retired 
in 1798. He was re-elected in 1823, and served till 
1847. It does not appear that any degrees in law 
were conferred during his term of office; and al- 
though the lectures of that great jurist formed the 
basis of his commentaries, there is no matriculation 
book in existence showing that regular classes were 
His great institutional work 


yas 
discontinued. 


formed under him. 
was thus done in a collegiate chair of law, the 
Columbia law school, in the modern sense, not 
having been established till 1858. The revised 
statutes of Columbia of 1836, made permanent pro- 
vision for lectures on both constitutional and inter- 
national law. 

William and Mary college has the distinction of 
having established the first chair of municipal law 
in America. In 1779, when Jefferson became a 
member of the board of visitors and government 
of this college, he caused the foundation of a chair 
of “law ana police.” The subject of municipal 
law, and apparently constitutional law was always 
included, was taught continuously by the succes- 
sive incumbents of this chair, from 1779 till 1861. 
These teachers included some of the most distin- 
guished jurists of Virginia. Among them was 
George Wythe, at whose feet sat John Marshall, and 
Judge St. George Tucker, whose edition of Black- 
stone’s Commentaries, with notes on the constitu- 
tions of the United States and Virginia, issued in 
1808, is reputed to be the first distinctive law treat- 
ise published in the United States. Jefferson, also, 
provided by the statutes of 1779, that the profes- 
sor of moral philosophy should give instruction in 
the law of nations. The introduction of Vattel’s 
text followed immediately, and this subject was 
continued in the college curriculum until 1861. 

Princeton college, though President Wither- 
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spoon (1768-95), lectured on moral philosophy, ap- 
parently first offered instruction in law in 1795, This 
was given from that time to 1812 by its president, 
Samuel 8. Smith. His lectures, as appears from the 
title page of Vol. 2 of his ‘‘ Moral and Political 
Philosophy,” published in two volumes at Trenton, 
1812, comprehended “those principles on the sub- 
jects of jurisprudence, politics, and public law or 
the law of nature and nations with which every 
man in a free country ought to be acquainted.” 
Probably instruction in some of these topics has 
been continuous since 1812. The catalogue of 
1839-40 enumerates among the studies the Consti- 
tution of the United States, and that of 1850 first 
uses the phrase, constitutional law. In 1847 a law 
department was opened, but was discontinned in 
1855. No regular provision for instruction in law, 
except what was given by the professor of moral 
philosophy, appears to have been made until 1883, 
when an academic professorship of jurisprudence 
and political economy was established, and law 
courses for undergraduates were for the first time 
offered. 

Dartmouth college included in its first formal 
curriculum, which was spread upon its records in 
1796, natural and political law and moral philoso- 
what called political 
the intervening century instruc- 


embracing is now 


During 


phy, 
science. 
tionin law and government has been continuous, 
In 1808 its trustees, recording their opinion that “a 
the important 
science of law would be greatly conducive to wel- 
fare and prosperity of the citizens of our country,” 
voted to establish an academic professorship of law. 
Fulfillment of their purpose was long postponed by 
the controversy between the college and the State 


more general acquaintance with 


which culiminated in its cause célebre in the Su- 
preme Court of the United States in 1819. But 
studies which are commonly taught by the incum- 
bent of such a chair were added to the curriculum 
of the college as follows: American constitu- 
tional law in 1822, political history in 1852, con- 
stitutional history in 1864, international law in 
1867. In 1885 a bequest from Joel Parker, some- 
time chief justice of New Hampshire and later 
royal professor of law in the Harvard law school, 
allowed the trustees to give effect to the resolution 
of their predecessors of 1808, and establish a pro- 
fessorship of law and political science. 

Yale college, although its earlier instruction in 
moral philosophy probably included incidenta| 
treatment of political science, appears to have of- 
fered its first instruction in law in 1801. In that 
year its corporation voted to establish a professor- 
ship of law, the design being not to qualify students 
for the bar, but, as the record reads, ‘‘to furnish 
lectures on the leading principles of the law of 





nature and nations, or the general principles of 
civil government, particularly of republican repre- 
sentative government, on the Constitution of the 
United States and of the State of Connecticut,” 
and also on “the various obligations and duties re- 
sulting from the social relations, especially those 
which arise from our own National and State gov- 
ernments.” The first incumbent of this chair, Hon, 
Elizur Goodrich, lectured occasionally from 1801 
until his resignation in 1810. In 1826, two years 
after the opening of the Yale law school, the 
friends of Chancellor Kent established the 
Its declared 


Kent 
professorship of law in the college. 
object was to provide “for delivering lectures or 
otherwise communicating instruction to the under- 
graduates in the academical department in natural, 


international, constitutional, or municipal law, and 
civil polity, and on such other subjects of jurispru- 


dence as the faculty or corporation shall from time 
to time approve.” This professorship, long vacant, 
has been filled since 1881 by a distinguished mem- 
ber and former president of this association, Hon 
Edward J. Phelps. In 1846, President Theodore 
D. Woolsey, who was inaugurated that year, as- 
sumed the instruction in history, political science, 
and international law, and began the lectures which 
were subsequently embodied in his ‘* Introduction 
to International Law.” 

Harvard college, through the plan of studies 
formulated by its first president, Henry Dunster, in 
1640, embraced ‘* lectures upon ethics and_ politics 
at convenient distances of time.’’ made its first pro- 
vision for formal instruction in law in 1815. At 
that time a bequest became available for the estab- 
lishment of the royal professorship of law and the 
corporation enacted that ‘‘It shall be the duty of 
the said professor to exhibit in a course of lectures 
the theory of law in its most comprehensive sense ; 
the principles and practical operation of the Con- 
stitution and government of the United States and 
of this Commonwealth; a history of the jurispru- 
dence of this State under the colonial as well as 
under the present government; an explanation of 


the common law of England, the mode of its intro- 


duction into this country and the source and rea- 


sons of its obligations therein; also its various 


modifications by usage, judicial decisions and 
statute; and generally, those topics connected with 
law as ascience which will best lead the minds of 
the students to such inquiries and researches as 
will qualify them to become useful and distin- 
guished supporters of our free systems of govern- 
ment, as well as able and honorable advocates of 
the rights of the citizens.” In 1816 Isaac Parker, 
chief justice of Massachusetts, was elected to this 
chair and began a course of lectures to the seniors. 


In 1817 the law school was established and the 
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duties of the royal professor were made to include 
the annual delivery of fifteen lectures to the under- 
graduates and members of the law school until 
1827. Upon the reorganization of the law school 
in that year his duties were changed and since then 
have been mainly confined to that department. 
After 1831 constitutional law was regularly sched- 
uled as an undergradute course for academic seniors 
until a broad elective system offered numerous 
courses in political science, public and international 
law. 
[To be continued. ]} 


Hotes of Amevican Decisions. 

ACCOUNT — SPLITTING CAUSES.— Where one sold 
to another, on credit, two bills of merchandise on 
different days, in two consecutive months of the 
same year, the presumption, in the absence of any 
proof to the contrary, was that the demand arising 
upon the two sales constituted one entire and indi- 
visible account in favor of the seller against the 
purchaser; and, this being so, the former could not 
divide the same into two separate accounts, predi- 
cated, respectively, upon the two sales, so as to 
bring actions thereon within the jurisdiction of a 
justice’s court. 25 S. E. 
tep. 369.) 


(Parks v. Oskamp [Ga. ], 


CERTIORARI — ESTOPPEL.— Where the common 
council acts in good faith for the benefit of the pub- 
lic in the vacation of a street, certiorari will not lie 
at the instance of » member of the traveling public 
to review such proceedings, where such member, 
being aware of such proceedings, and that large ex- 
penditures were being made by a railroad company 
in furtherance of the change, fails to invoke the aid 
of any court to restrain such action. (Baudistel v. 
Recorder and Common Council of City of Jackson 


[Mich.], 68 N. W. Rep. 292.) 


DOWER — RIGHTS OF wipOw.— The widow, left 
in possession of land at the death of the husband, 
prior to the assignment of dower has no standing, 
by virtue of her dower right, to attack a decree 
rendered against the husband for possession of the 
land, on the ground that it was rendered after the 
death of the husband without revivor. (Smith v. 
Whitsett [Tenn. ], 36 8. W. Rep. 1048.) 


GUARANTY—CONSTRUCTION—DISCHARGE, — Plain- 
tiffs agreed to extend a line of credit to a watch 
company, of a certain amount, for a certain time, 
on condition that defendants go their security for 
that amount, with provision that the line of credit 
be reduced a certain amount each year by quarterly 





payments, to be distributed on notes as they fell 
due; agreed ‘‘ to accept a note or notes of said com- 
pany in payment of our statement rendered about 
the first of each month;” and agreed to renew and 
extend any or all notes that might fall due, pro- 
vided the money owed by the company did not 
exceed the line of credit, or the arnount to which it 
had then Defendant’s guaranty 
recited: “Having carefully read above contract, 
we guaranty to protect any bill the company may 
buy;” Held, that the guarantors’ undertaking was 
that the bills should be actually paid, and their 
liability did not end with the mere giving of notes 
by the company, and was not necessarily discharged 


been reduced. 


by a change of notes, either by renewal or extension 
of the company’s notes, or by acceptance of notes 
of other makers. (Robbins v. Robinson [Penn.], 35 
Atl. Rep. 337.) 


LIFE INSURANCE — CONDITION — WAIVER.— A 
provision of a policy of life insurance that it should 
be void in case the insured was not in sound health 
at the time of its issuance is waived by a collection 
of premiums thereon after knowledge by an agent 
of the insuance company, having authority to can- 
cel the policy, that the holder was not in sound 
health when it was issued, notwithstanding a _pro- 
vision that no waiver could be made except in 
writing signed by the president and secretary. 
(Ihilt v. Metropolitan Life Ins. Co. |Mich.], 68 N. 
W. Rep. 300.) 


MASTER AND SER ANT—NEGLIGENCE—ELECTRIC- 
iry.—An electrical railway company operating its 
cars by the overhead trolley system, is required to 
use every reasonable precaution, known to those 


possessed of the knowledge requisite for the safe 


treatment of electricity as a motive power, to pro- 
vide against the danger of injuries to its employes. 
(McAdam vy. Central Railway & Electric Co. [Conn.], 
35 Atl. Rep. 541.) : 


NEGLIGENCE — ELECTRIC RAILWAY COMPANIES — 
DUTY TO GUARD FEED WIRE.— Where, in the prose- 
cution of its business, a corporation employs a wire 
which, because of its being charged with a power- 
ful and dangerous current of electricity, is liable, 
upon coming in contact with the wires of other 
corporations, to cause injury or death to employes 
of the latter while engaged in the performance of 
their duties, the corporation first referred to is, 
relatively to such employes, under the duty of ob- 
serving at least ordinary diligence, not only in pre- 
venting such a contact, but also in discovering and 
preventing its continuance, even when occasioned 
by the negligence of others, including that of a 
corporation whose employes are thus exposed to 
danger. (Atlanta Consol. St. Ry. Co. v. Owings 
[Ga.], 25 8. E. Rep. 377.) 
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Notes of English Decisions. 


ConsTITUTIONAL LAwW.— A British subject is capa- 
ble of committing a crime within the jurisdiction, 
while he is himself within her majesty’s dominions. 

A British subject who is outside her majesty’s 
dominion commits an offence against the Foreign 
Enlistment Act of 1870, if he assists in the prepara- 
tion or fitting out of an expedition, unlawful under 
that act, which is prepared or fitted out within her 
majesty’s dominions. 

Semble, A British subject commits an offence 
against the Foreign Enlistment Act of 1870 if he is 
employed in an unlawful expedition against a 
friendly State, even if he be so employed outside 
her majesty’s dominions. 

A statute is to be construed prima facie to apply 
only to the United Kingdom, but a statute applica- 
ble to her majesty is, if the context permits, to be 
construed as applying to all British subjects wher- 
ever they may be. 

Where it is provided that a statute shall come 
into operation ina certain area after the occurence 
of acertain event, it is sufficient in an indictment 
for an offence against the statute to allege generally 
that the statute was in operation at the time when, 
and in the place where, the offence is alleged to 


have been committed. 

The conclusion of an indictment that the offence 
is against the peace of the queen, is an allegation 
that the person charged therein is a British subject 
(At Bar; Regina v. Jameson et al., 75 L. T. Rep. 77.) 


_ ~ — 


Correspondence. 


. 


Mi. WwAvukEk, Wis., Oct. 7, 1896. 
Editor of Albany Law Jouraal: 

DEAR Sir: In the Journat of October 3rd, 1896, 
Mr. Hamilton, in his paper on legal tender acts, 
ete., has, I think, fallen into error in some of his 
statements respecting the legal tender character of 
silver. On page 216 he says: 

‘‘ Silver is, however, at present legal tender for 
only alimited amount,” and on page 217 he says: 
«And as the bullion value of our silver coin is only 
about one-half of its coinage value, these also are. 
made legal tender at their face in amounts not ex- 


ceeding $5.00.” 
Section 1 of the act of February 28th, 1878, re- 


specting coinage, reads as follows, so far as it is 


material to the question: 
‘*That there shall be coined at the several mints 


of the United States, silver dollars of the weight 
of 4124 grains Troy of standard silver, as provided 
in the act of January 18, 1837, on which shall be 
the devices and superscriptions provided by said 
act; which coins, together with all silver dollars 





heretofore coined by the United States of like 





weight and fineness, shall be a legal tender, at their 
nominal value, for all debts and dues, public and 
private, except where otherwise expressly stipulated 
in the contract.” 

Mr. Hamilton must have had in his mind when 
speaking of silver the subsidiary silver coins, 
which are, as I understand, legal tender only to the 


amount of $5.00. 
Yours truly, 


W. E. Carrer. 


— o————— 


Rew Hooks and Aew Editions. 

INFALLIBLE Logic. A Visible and Automatic 
System of Reasoning. By Thomas D. Haw- 
ley, Esq., of the Chicago Bar. 

We have in Infallible Logic a work which should 
revolutionize the sciences of reasoning and _ inter- 
pretation, if it prove as practicable as is claimed |y 
the author. 

A new system of logic is therein described by 
which reasoning is carried on by as infallible a 
process as is a problem in arithmetic or algebra. In 
fact, the scheme of reasoning reminds us much of 
graphic algebra, 

The truth of any question is arrived at by means 
of a ‘* Reasoning Frame,’’ wherein, by the use of 
certain simple symbols, every proposition in regard 
to the question to be determined is set forth. 

The inconsistent propositions being then elimi- 
nated, the remaining propositions give all the truth 
obtainable from the data at hand. 

A novelty of the system is that it brings graphi 
cally before the eye the questions which are solved 
thereby. 

The book is ilustrated by a large number of 
diagrams which explain the workings of the system. 

Published by the Robert Smith Printing Com- 
pany, Lansing, Michigan. 


LAw oF Persons AND Domestic RELATIONS, by 
Walter C. T. Hany, Esq. Hornbook Series. 

This is an excellent and thorough elementary text- 
book, containing in addition to the four usual sub- 
divisions of domestic relations proper, a separate 
treatise on infants, persons non compos mentis and 
aliens. 

The author has treated his subject in an emi- 
nently wise manner, his plan being to state the com- 
mon law rule and then the substance of such sta- 
tutes as have been generally adopted, together with 
their interpretation by the courts, leaving out the 
intricate local laws of the several States on the 
various subjects which each reader can easily ascer- 
tain for himself. 

We regret to notice that the publishers bind 
several pages of advertisements in the back of this 
volume. We think thisa great mistake, as it tends 
to injure the otherwise handsome appearance of the 
volume. 

Published by the West Publishing Co., St. Paul, 
Minn. Price, $3.75 net. 
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Current Dopics. 


T may not be the province of this journal to 
take part in partisan discussions or to at- 
tempt to urge the claims of one or the other of 
the great political parties of this country, but 
we feel that we are particularly charged with 
defending our courts and the members of our 
profession from the malicious and unjust at- 
tacks of those who consider themselves “in the 
enemy’s country.’” Under such conditions the 
best thing a person could do would be to act as 
discreetly as possible, while it would appear 
that those who invade “‘the enemy’s country ” 
follow exactly the other method and theory. 
We do not believe that Governor Altgeld is as 
bad as he is painted, nor would we class him 
among those who are ignorant enough to use 
abuse as their only weapon, for we recall that 
we have read something about gold clauses in 
certain leases and mortgages. Every dog has 
his day, and evidently some dogs gain satis- 
faction from the constant barking and 
growling which they are wont to indulge in, 
while later their plaintive yelpings remind us 
that their joy is gone and that their character 
has displayed lamentable weakness and a lack 
of personal bravery. 

And so as long as Governor Altgeld has 
taken the trouble to notice our courts and our 
prominent lawyers, let us see how amusing his 
mutterings are in the light of facts and reason. 

First he speaks of the usurpation of power by 
the Federal courts. Here he says: 

“T have not the time to point out the alarm- 
ing encroachments and usurpations of the Fede- 
ral courts since the days of Jefferson. I will 
only call attention to their most recent and 
astounding pretension and usurpation of power. 
During the last decade they have established 
a form of government that is government by 
injunction, under which the Federal judge be- 
comes at once legislator, judge and executioner. 
Sitting in his chambers, and without notice to 
anybody, he issues a ukase, which he calls an 
injunction, against all the people of a State, for- 
bidding anything that he sees fit to forbid and 

Vor. 54 — No. 17. 





which the law does not forbid, for when the 
law forbids a thing there is no need of an in- 
junction. When the law is violated, provision 
has been made for punishment, and if it is 
found at any time to be inadequate it can 
always be remedied by legislation. But by this 
injunction the judge can forbid anything which 
whim, prejudice, or caprice may suggest, and 
his order is law, and must stand until it is re- 
versed by a superior authority, and this may 
take months and even years, and when any 
individual disregards this injunction he is ar- 
rested by the United States marshal and 
dragged to the point where the court is held, 
sometimes a distance of a hundred or a hundred 
and fifty miles away from his friends, on a 
charge, not of committing a crime, not of 
violating the law, but on a charge of being 
guilty of contempt of court ; that is, of having 
disregarded the judge’s injunction; and he is 
tried, not by a jury, as guaranteed by the Con- 
stitution and laws of the land, not according to 
the forms of law even, but he is tried by the 
same judge whose dignity he is charged with 
having offended, and then he is sent to prison 
indefinitely. Had he committed a murder ora 
heinous crime, had he violated the law in a fla- 
grant manner, he would have been entitled to 
be tried by a jury, according to the forms of 
law, and in the county where the offence was 
committed and where he could produce his 
witnesses, but not so when he is guilty of show- 
ing a want of respect for the order of a judge 
which was made outside of the law and in vio- 
lation of the Constitution.” 

From this we would gather that the governor 
believes that laws are only created to be broken, 
and that the mandates of courts are as nothing 
when in opposition to his own ideas and desires. 
How effective does he believe the law would 
be if the judges were powerless to punish for 
contempt or in other ways enforce their orders ? 

Again, he makes a few remarks on the sub- 
ject of “government by injunction. But be- 
fore he can do justice to his theme he takes us 
on apleasant little trip to see the czar of Russia 
and the sultan of Turkey, whose power he 
contrasts with that of the Federal courts. On 
this subject he says: 

“When the sultan of Turkey or the czar of 
Russia issues a ukase forbidding something that 
the law had not forbidden he at least leaves the 
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task of trying those who are charged with dis- 
regarding this ukase to some other individual. 
Common decency and common justice would 
suggest such a course, but in our country a 
Federal judge assumes to do things which 
would be discountenanced even in Russia or 
Turkey. 

“ Judge Ross, of California, issued an injunc- 
tion compelling the employes of a railroad to 
go to work. Think of a judge legislating that 
When an individual has an employe who 
won't work he discharges him, but this judge 
ordered railroad employes sent to jail if they 
did not go to work. He undertook to run a 
railroad, and just sat down and made law to suit 
him. He legislated, judged, and executed. 
The Constitution, the law, trial by jury, and the 
rights of the citizen were all brushed aside by 
this Federal judge. During the railroad strike of 
1894 Judges Wood and Grosscup, in the United 
States Court at Chicago, issued a number of 
these injunctions, which, in so far as they for- 
bade what the law forbade, were unnecessary, 
and in so far as they forbade what the law did 
not forbid, amounted to new legislation. After 
they were issued the farce was enacted of hav- 
ing an officer attempt to read them to a mob, 


way. 


which, under the circumstances, could neither 
hear nor understand them, and the United 
States marshal at Chicago swore in 4,402 deputy 
marshals for the purpose of enforcing these in- 


junctions. Some of these injunctions were ob- 


tained as early as June 29 and June 30,a 
number of days ahead of any trouble, yet as a 
preventive they were total failures and accom- 
plished nothing. 
and growing just as if there had been no in- 


The trouble kept spreading 


junctions. According to their own statements, 
the United States marshals arrested about 450 
men on a mere charge of being guilty of a con- 
tempt of court, and these had nearly all to be 
discharged after having been dragged to the 
court, because nothing whatever could be 
proved against them. 

“A mere glance at this invasion shows that 
government by injunction is incompatible with 
republican institutions, and if it is to be sus- 
tained, then there is an end to trial by jury in 
our country, and instead of being governed by 
law we will be subject to government by judges; 
and if government by injunction is to be sus- 
tained as to Federal judges, then we will soon 








have it on the part of State judges, and the 
very foundations of free institutions will have 
disappeared. These injunctions are outside of 
the regular machinery of government; so far 
as they are outside of the law, they are usur- 
pations, and where they are not usurpations, 
they are wrong, because the Constitution 
has created other machinery to enforce the 
criminal law. Courts of chancery were not 
In Chicago they did 
not prevent the burning of a freight car or the 
ditching of a train. 


created for this purpose. 


Our country has existed 
for more than a hundred years. During this 
time all our greatness and our glory has been 
achieved. Property has been protected, law 
and order has been maintained by the machin- 
ery established by the Constitution. This ma- 
chinery has at all times been found to be suffi- 
cient for every emergency. 

“If both the Constitution and our past ex- 
perience are now to be disregarded and the 
courts are to be permitted to set up this new 
form of government, then the affairs of life will 
soon be regulated, not by law, but by the per- 
sonal pleasure, prejudice or caprice of a multi- 
tude of judges. Formerly, when aman charged 
with contempt filed an affidavit purging him- 
self of the contempt, that is, denying it, the 
matter ended. All that could be done was to 
prosecute him for perjury if he had sworn to 
what was not true. But after thus purging 
himself he could not be tried for contempt by 
the very judge whose dignity he was charged 
with having offended. In other words, when 
aman denied his guilt he could not be sen- 
tenced to prison without a trial by jury. But 
this protection of the citizen is now brushed 
away with a mere wave of the hand. The citi- 
zen is robbed of/a trial by jury, and he is tried 
by the judge for whom he is alleged to have 
shown a want of respect, and is sent to prison 
indefinitely. 

“‘It was the extraordinary action of a few 
judges that called the attention of the Ameri- 
can people to the possibilities and to the ex- 
tremely dangerous character of this system, 
and which makes law-abiding and _ patriotic 
men feel that if not checked, it must destroy 
free institutions.” 

And, so having, as he believes, absolutely 
wiped out all distasteful particulars of law and 
order, he comes to the wicked Supreme Court, 
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and he decides that no man, either a judge or 
a private citizen, has any right to change his 
mind. He seems to reason that if one does 
change his mind, he is dishonest; and if he 
does not alter his views and believe ashe does, 
then he is worse than dishonest. But just at the 
time that he has executed the Supreme Court 
he gives us a little of his own personal history, 
and rings in something about a flag and a coun- 
try, which is sufficiently indefinite to allow any 
one to decide for himself what flag and what 
country he refers to. But whatever flag it was 
and of whatever country, it is satisfying to 
know that he has spent his life in defending 
both, because the governor is pleased with his 
these and, we, of 

In order that the full bene- 


past actions in matters, 
course, should be. 
fit of the ideas of the distinguished governor 
may be obtained and appreciated, it is well to 
read his remarks, which are as follows: 

“The Chicago platform denounces the pecu- 
liar conduct of the Supreme Court in the in- 
come tax case. 

“The platform declares that the income tax 
law had been passed in strict pursuance of the 
uniform decisions of that court for nearly one 
hundred years; that the court had in the last 
decision sustained objections to that law which 
had previously been overruled by the same 
court, and the platform, therefore, in substance 
declares in favor of securing the reversal of that 
decision if possible and of having congress do 
all in its power to equalize the burdens of taxa- 
tion so that wealth may bear its due proportion 
of the expense of government. 

“ This criticism of the Supreme Court is de- 
nounced as swéversive of order and destructive 
of the respect that is due thattribunal. Aston- 
ishing as it may appear, men formerly connec- 
ted with the Democratic party and men con- 
nected with the Republican party insist that 
courts are of a sacred character and above the 
reach of criticism. My friends, I give way to 
no man in admiration for American institu- 
My life trying 
to protect the flag of my country and trying to 
advance the educational institutions of the 
country, and as an officer of the court serving 
in the capacity of prosecutor and for five years 
as a judge of the Superior Court of Chicago, 
and after this experience at the bar and on the 


tions. has been spent in 





bench, I say to my countrymen that there 
cannot be in a republic any institution exempt 
from criticism, and that when any institute is 
permitted to assume that attitude it will destroy 
republican government. 

“The judicial branch of the government is 
just as much subject to the criticism of the 
American people as are the legislative or execu- 
tive branches, and it needs this criticism more 
than does either of the other two branches, be- 
cause by reason of frequent changes the people 
can make their will felt in the legislative and 
executive offices, but the Federal judges are 
not appointed by the people and are not respon- 
sible to them, and for all practicable purposes 
cannot be reached except by the moral senti- 
ment and sense of justice created in the public 
mind by free criticism. The judges of our 
Federal courts are as honest as other men and 
no more so. They have the same passions and 
prejudices that other men have, and are just 
as liable to make mistakes and to move in the 
wrong direction as other men are, and the 
safety of the public not only permits, but 
actually requires, that the action of the courts 
should be honestly and thoroughly scanned and 
be freely criticised, not with a view of arousing 
resistance to the decision of the court, but for 
the purpose of forcing the court in the end to 
see its error and to correct it. The mere fact 
that the Supreme Court has all through its 
career repeatedly reversed its own decisions 
shows its fallibility. Everybody admits that 
the decision of a court is binding in the case in 
which it was rendered, and until it is reversed 
constitu.es a precedent to indicate how the 
courts will decide the same question again, but 
this fact does not prevent men from doing 
what they can to get the court to reverse its 
decision. Nor does the decision of the Su- 
preme Court in any case become a rule of 
political action the correctness of which the 
voter dare not question. The Supreme Court 
cannot, by mere decision upon a constitutional 
question, rob the people of the powers of self- 
government nor prevent the American people 
from deciding for themselves, through the 
properly constituted machinery, whether they 
will accept the decision of the Supreme Court 
as being final or whether they will refuse to 


accept it as a rule of action.” 
And then in order that the judges may ap- 
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preciate how they came to be appointed or how 
they came to be elected, he fittingly indicates 
that they should send their thanks and small 
remembrances to the corporations, both great 
and small, of which the bench, remarks he, is 
the willing tool. 

Some people would not be satisfied if they 
could make laws and break them at will, be- 
cause they would be disappointed that they 
could not respect and obey them at the same 
time. After all egotism may act as a sop to 
satisfaction, and its predominant element is 
cheapness. 

There seems to be considerable misappre- 
hension as to the recent decisions of the Court 
of Appeals of Kansas in divorce cases. It 
appears to have principally arisen from the 
decision in the case of Shepherd v. Shepherd, 
45 Pac. Rep. 658, where the court holds as un- 
constitutional a provision of the statute that a 
husband and wife are incompetent to testify 
against each other in an action for divorce or 
alimony, on the ground that the act did not 
comply with the Constitution which requires 
that the subject-matter should be contained in 
the title, and that there should not be more 
than one subject. It appears, however, that 
this decision will not affect divorces which have 
already been obtained, because such question 
was not raised in those cases and the judg- 
ments and decrees have already been entered. 
On this subject the court says : 

“We are reluctantly compelled to hold that 
the title to this act is not broad enough to 
cover the subject attempted to be enacted by 
said section 6. The title only covers the 
amending of certain sections of chapter 80 
already in existence, but it does not attempt to 
cover any new enactment; and while the sub- 
ject-matter of section 6 might have been an 
amendment to paragraph 4418, it could not be 
so amended, unless it should contain the entire 
section as amended. The counsel for the 
plaintiff in error in his brief argues this ques- 
tion upon the theory that the status of parties 
and the custody of children and valuable 
property rights have been adjudicated and 
settled during the past twenty-five years upon 
evidence authorized by said section 6, and that 
this court should not now declare this section 
invalid, for the reason that such rights will be 





disturbed thereby; and cites several Kansas 
decisions to show that our Supreme Court has 
been loth to disturb the rights of persons and 
property by declaring a law invalid which has 
been in operation for a considerable length of 
time. The results pointed out by counsel can- 
not follow from a decision declaring this law 
invalid, for the reason that it relates to the 
competency of evidence of which no advantage 
can be taken, except by saving an exception to 
each particular case, and having a review 
thereof. No rights of property or persons 
already adjudicated and settled can be changed 
or disturbed. 
disturbed by this ruling will be those in which 
We think 


The only cases which will be 


this question will arise hereafter. 
the law should be that a husband or wife should 
be permitted to testify in all actions for a 
divorce or for alimony, or for both; but it is 
the province of the legislature, and not of this 
court, to create the law. 

**We are asked to reverse this case because the 
amount of alimony granted by the judge of the 
district court is too large. None of the evi- 
dence offered in the court below appears in the 
record; hence we are unable to say whether 
the amount is too large or not. No error ap- 
pearing in the record the judgment of the dis- 
trict court is affirmed.” 


We publish in this issue of the LawJournal 
the decision of the Court of Appeals in the 
Matter of the Estate of George Morgan, de- 
ceased. This is the fourth of the recent deci- 
sions made by the Court of Appeals in regard 
to the Transfer Tax Act, the first three of which 
we published last week. 

Our contention as to the amount of property 
which is brought by these decisions within the 
provisions of the law, is considerably strength- 
ened by the recent statement made by Comp- 
troller Fitch, of the city of New York, who 
says in regard to this subject : 

“The true effect of the decisions of the 
Court of Appeals in the matter of Whiting and 
in the other inheritance tax cases recently de- 
cided seems to have been misapprehended. 
The decision that United States bonds held by 
a non-resident are not taxable, while adverse to 
the State and a matter of interest in itself, is 
the 


really unimportant in comparison with 


other findings of the court. 


For example, it 




















THE ALBANY LAW JOURNAL. 


261 








has been held that when a non-resident dies, 
leaving within this State bonds, whether of 
foreign or domestic corporations, they are sub- 
ject to the transfer or inheritance tax. It has 
also been held that stock in a domestic cor- 
poration owned by a non-resident is taxable 
regardless of the whereabouts of the stock cer- 
tificates. Furthermore, the court holds that 
deposits in New York banks made by non- 
residents are taxable, even though, as in the 
Houdayer case, such deposits were commingled 
with trust accounts of the depositor. 

“These decisions are very sweeping; they 
cover practically the whole field of taxation of 
non-residents under the transfer tax law, and 
they are uniformly in favor of the State, with 
the exception of the point raised in regard to 
United States bonds. 

“ Briefly speaking, it may therefore be said 
that any investments made in New York by 
non-resident decedents, or property habitually 
kept here by them for safe keeping, are subject 
to the inheritance tax.” 


A case of particular interest was decided by 
the Court of Appeals and is that of Szuchy, by 
Guardian, v. Hillside Coal & Iron Company. 
It is the first decision, so far as we know, to 
construe the amendments to the judiciary 
article of the Constitution made by the recent 
convention, and the provisions of the c-de 
which were made to make it conform to the 
amended constitution. The Court of Appeals 
holds that it has no jurisdiction to review a 
unanimous decision of the Appellate Division 
of the Supreme Court to the effect that there 
was evidence supporting, or tending to support, 
a finding of fact or a verdict not directed by the 
court. (Section 9, of article VI; section 191 
Code of Civil Procedure.) 

These provisions apply where there is an 
entire absence of proof as well as when a 
verdict is claimed to be against the weight of 
evidence. On this subject the court says : 

“Upon the trial, at the close of the plaintiff’s 
case, the defendant moved fora non-suit on the 
ground that there was no proof of the defend- 
ant’s negligence; that knowledge on the part of 
the defendant of the viciousness of the mule 
was not shown, and that it was not proved that 
the plaintiff was free from negligence. This 


motion was denied and the defendant excepted. 





A similar motion was made by the defendant 
when the evidence was closed, which was also 
denied, and the defendant duly excepted. The 
only question raised by these exceptions was 
whether there was sufficieut evidence to sustain 
the verdict. (Schwinger v. Raymond, 105 N. Y. 
648.) 

“There were several exceptions by the de- 
fendant to the rulings of the trial court upon 
the admission and rejection of evidence. These 
we have carefully examined, and are of the 
opinion that they are without merit and mani- 
festly frivolous. ‘That appears from a mere in- 
spection of the record. Therefore, so far as 
that class of exceptions is concerned, the case 
presents no question of law that can be reviewed 
upon this appeal. (Wright v. Hunter, 46 N.Y. 
409; Dalzell v. Long Island R. R. Co., 119 N. 
Y. 626; Stoughton v. Lewis, 2 How. [N. S.] 
331+) 

“This brings us toa consideration of the only 
important question involved in this motion, 
which is, whether this court can review the 
rulings of the trial court in denying the defend- 
ant’s motions for a non-suit. 

* Section nine of article six of the Constitu- 
tion, as amended in 1894, provides that: ‘After 
the last day of December, one thousand eight 
hundred and ninety-five, the jurisdiction of 
the Court of Appeals * * *- shall be lim- 
ited to the review of questions of law. No 
unanimous decision of the Appellate Division 
of the Supreme Court, that there is evidence 
supporting or tending to sustain a finding of 
fact or a verdict not directed by the court, 
shall be reviewed by the Court of Appeals * 

* * The provisions of this section shall 
not apply to orders made or judgments ren- 
dered by any General Term before the last 
day of December, one thousand eight hundred 
and ninety-five, but appeals therefrom may be 
taken under existing provisions of law.” 

“ Section 191 of the Code of Civil Procedure, 
as amended in 1895, which limits the right to 
appeal from final orders of judgment, declares, 
in the language of the Constitution, that: ‘No 
unanimous decision of the Appellate Division 
of the Supreme Court, that there is evidence 
supporting or tending to sustain a finding of 
fact or a verdict not directed by the court, 
shall be reviewed by the Court of Appeals.’ 

“ Thus, we have both the mandate of the Con- 
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stitution and of the statute forbidding the re- 
view by this court of any unanimous decision 
of the Appellate Division, that there is evi- 
dence supporting a verdict not directed by the 
court. In this case, the decision having been 
unanimous, rendered since December 31st, 
1895, and the verdict not having been directed 
by the court, it falls within the provisions of 
the Constitution and statute. 

“The appellant contends that certain evi- 
dence was admitted that was incompetent; that, 
although not objected to, yet, as it was incompe- 
tent, it was insufficient to sustain the verdict, 
and hence the court erred in not granting its 
motion for a non-suit. We do not deem it 
necessary to examine or determine whether or 
not this contention can be sustained. If it be 
true that the trial court erred in holding that 
the evidence was sufficient to require the sub- 
mission of the case to the jury, and the Appel- 
late Division was wrong in deciding that the 
evidence sustained the verdict, yet, as the 
unanimous decision of the latter court was to 
the effect that there was evidence supporting it, 
this court is without jurisdiction to review that 
determination. That no such decision can be 
reviewed by it is the language of the Constitu- 
tion and statute, and their command must be 
regarded as conclusive and be obeyed. 

“Tf it be said that the evidence being insuffi- 
cient, the refusal of the court to grant the de- 
fendant’s motion for a non-suit presented a 
question of law, it in no way aids the defend- 
ant. The provisions of the Code are to the 
effect that after December 31, 1895, this court 
shall be confined to the review of actual deter- 
minations made by the Appellate Division on 
appeals from judgments or orders finally deter- 
mining actions or special proceedings, and is 
limited to the review of questions of law. Thus, 
under that provision, the only questions that 
may now be reviewed by this court in any case 
are questions of law. But its jurisdiction is 
also further limited by the provision that when 
the decision of the Appellate Division is unani- 
mous, and to the effect that there was evidence 
supporting the verdict, it shall not be reviewed 
by this court. Those provisions apply as well 
where there is an entire absence of proof, and 
under the Code, as it stood before it was 
amended in 1895, a question of law was pre- 
sented as when a verdict is claimed to be 








against the weight of evidence and a question 
In neither case ha: 
this court any jurisdiction to review the unani- 
mous decision of an Appellate Division. 


ser 


of fact is to be examined. 


lhis is rendered more obvious by the amend- 
ment of sections 1337 and 1338 of the Code of 
Civil Procedure, passed in 1895 (ch. 946). 
That amendment in effect repealed that por- 
tion of section 1337 which provided that * An 
exception to the finding of a fact unsupported 
by any evidence shall be deemed to present a 
question of law upon an appeal to the Court of 
Appeals.’ It also repealed the portion of sec- 
tion 1338 which was to the effect that where it 
clearly appeared in the body of the judgment 
or order appealed from that it was reversed 
upon a question of fact, the Court of Appeals 
must review the determination of the General 
Term upon questions of fact, as well as ques- 
tions of law. The action of the legislature in 
repealing these provisions of the Code, as well 
as enacting the provisions contained in sections 
1g0 and 191 as they now stand, renders it 
manifest that this court has no jurisdiction to 
review the question under consideration. Un- 
less the purpose of the amendment conforming 
the statute to the provisions of the amended 
Constitution was to prohibit an appeal in such 
a case, it was inoperative and of no effect, and 
it is not to be presumed that the legislature 
would do a vain thing. On the other hand, it 
must be presumed that the intent of the legis- 
lature was to effect the result which the pro- 
visions of the Constitution and the amendment 
of the Code so clearly indicate.’ 


’ 


We are glad to note that the Venezuelan 
boundary dispute will probably be brought to a 
settlement through arbitration and without de- 
triment to the honor of either the United 
States or Great Britain. This fact alone is of 
far greater importance than all plans for arbi- 
tration which may have been contemplated, for 
it demonstrates that questions may be litigated 
between nations and that the manner of s9 
doing is of far less moment than the actual re- 
sult. The report that arbitration is almost an 


accomplished fact seems to be corroborated by 
a recent interview with Sir Edward Clarke : 
“The words of Sir Edward Clarke, who, next 
to Lord Russell, is England’s leading lawyer, 
have created a deep impression in England, in 
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the virtual admission that Great Britain's 
claims in Venezuela were virtually untenable, 
and that no honest or impartial arbitrator or 
commission could decide upon the evidence in 
her favor. 

“Sir Edward Clarke said that he believed that 
the decision of the American Boundary Com- 
mission would be against England, not because 
it was a hostile commission, but because he 
believed no honest and impartial arbitrator or 
commission could decide in favor of England’s 
claims upon the evidence. ‘We need not 
have recognized the commission,’ he _ said, 
‘We were not called upon to negotiate treaties 
with the United States with regard to Venezu- 
ela ; but if the blue book containing the Vene- 
zuelan brief represented the real and moderate 
contention of Venezuela, there ought to be 
immediate negotiations and consent to arbitra- 
tion. England should be prepared to accept 
the consequences of such arbitration in the 
limitation line, which, after all, matters very 
little. If the United States attempted to force 
upon us the inevitable decision of their commis- 
sion, passionate resentment would be aroused 
here, serious for both countries. That is why 
we are in what I conceive to be a serious 
risk.’ 


a 
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(Continued.) 


Thus have our oldest colleges provided for the 
undergradute study of law. Their example has 
been followed by many of our newer educational 
institutions in shaping their curricula, Examina- 
tion of the courses in law offered by one hundred 
and thirty-seven colleges and seminaries in the 
United States in 1891, shows that their main object 
is to exhibit law as a science, not to teach it as an 
art, and that commonly their instruction is limited 
to public law, in particular constitutional law and 
international law, and, in some cases, elementary 
and Roman law. 

The subordinate place of these subjects, espe- 
cially public and international law, in the curricula 
of most law schools has made collegiate chairs of 
law the main agency for such instruction. The 


large measure of success with which they have done 
their work may be inferred from the readiness and 





ability with which American statesmen, a large 
proportion of whom have been college graduates, 
have met the demands which have been made upon 
them for knowledge of these subjects, and the logi- 
cal precision and consistency with which their 
principles have been developed and applied by the 
American bench and bar. 

Such having been the historical function of these 
chairs, what collegiate study of law, if any now 
may be wisely undertaken ? 

Before venturing any definite answer to this ques- 
tion, reference must be made to the purpose of all 
collegiate study, the imperious need which the 
modern State discovers for broad training for all its 
citizens and particularly for its lawyers, and the 
highly specialized work of our law schools. 

The distinctive object of our colleges is to afford 
a liberal education. They would fail to discharge 
their trust should they attempt the highly special- 
ized work of making lawyers. Their instructors, 
not only separate from but far removed from the 
world of affairs, are not the best teachers of the ex- 
isting rules of any body of positive laws. Happily 
the college may answer to any who say to its faculty, 
‘You are too unfamiliar with actual practice to 
qualify you to teach private law,” and it does answer, 
‘*that is not our aspiration. Our largest service 
both. to the State and to the legal profession will be 
to develop in our students the power to think 
clearly, reason logically, express accurately, and to 
teach no branches of law except such as are needful 
to make intelligent citizens and to prepare intend- 
ing law students for the specialized work of the law 
school.” The demand of the State for such train- 
ing is urgent. The political revolutions of the last 
century resulting in universal manhood suffrage 
have vested democracy with almost unlimited power. 
The simultaneous economic revolutions which have 
created new and complex relations within each 
State have failed to produce equality of possessions, 
This has led toa widespread demand for an en 
largement of the functions of the State, and that its 
relation to its citizens, their industries, their prop- 
erty, their freedom to contsact, be radically 
changed, and even to a challenge of the fundamen- 
tal institutions of society. Meantime industrial and 
commercial forces have established new and com- 
plex international relations requiring regulation, 
To act wisely amid these new national and inter- 
national conditions requires of all citizens, and es- 
pecially of lawyers, large knowledge, and _particu- 
larly of the teachings of history, political science, 
public and international law. 

Our law schools, at present, furnish inadequate 
means for imparting this knowledge. Under no 
circumstances can they tender it to as many youth 
as will our colleges, and without a radical change in 
their curricula, which with few notable exception 
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are limited to the topics of private law, they will 
hardly supply it to intending lawyers. The rela- 
tively small place given in these curricula to other 
topics, and especially those of which some knowl- 
edge has become needful for good citizenship and 
large knowledge for highest lawyership, is shown 
by the following extract from the report of the 
committee on legal education of this association 
for 1891, p. 9. 

Instruction in public law is generally confined to 
constitutional law and criminal law. Instruction 
in constitutional law appears, for the most part, to 
be limited to the Constitution of the United States 
and the cases and legislation connected with it. 
‘Instruction is rare in comparative constitutional 
law and the history and development of the princi- 
ples of constitutional government, and unusual in 
English and constitutional law. Administrative 
law, including the organization of departments of 
our government, State and national, is gencrally 
neglected. ‘The various subjects of history, and 
theory of law and government appear to be neg- 
lected, except in three or four schools. ‘‘ The his- 
tory of American and English law is taught by 
lectures in, perhaps, six schools. Post-graduate 
courses have been established in several schools: 
The course of study is, for the most part, a continu- 
ance of the subjects of private law already referred 
to, though in one or two cases provision is made 
for instruction in historical and comparative juris- 
prudence, and history and theory of law, and the 
science of government. Instruction in classification 
of law and elementary law appears confined to use 
of the treatises of Blackstone, Robinson’s Elementary 
Law, Walker’s American Law, or books of corre- 
sponding character. ” 

So impressed was this committee by these de- 
ficiencies in the curricula of our law schools that it 
recommended that ‘‘1, for those to whom a longer 
course of study is possible, provision be made in 
the schools for post-graduate courses, where the 
subjects of general jurisprudence and public law 
shall be taught; and that, 2, a system of electives 
in which students shall be required, in addition to 
the usual course in private law, to pursue, at least 
a certain number of subjects in public law, *interna- 
tional law, the history and theory of the law, com- 
parative jurisprudence, and the science of govern- 
ment.”’ 

Relatively few law schools having been able to 
adopt these recommendations, the only present 
available agencies for instruction in the subjects 
named are the colleges. That their continued, and 
even enlarged use for that purpose is consistent 
with their main object, a liberal education, is the 
judgment of the leading educators in the United 
States, as is proven by the historical inclusion of 








such legal studies in the curricula of our colleges 
and the recent addition to many of them of numer- 
ous such electives in senior year. In this judgment 
the committee of legal education of this associa- 
tion have concurred, Their report for 1891, p. 15, 
says: “The committee think the knowledge of the 
institutes and general principles of the law would be 
an advantage to every citizen, in fact, that it is now 
apart of general education, and that a course of 
law should be a part of the senior year studies in 
colleges. In a government like ours, where the 
people rule, and where so many aspire to, and 
some attain public office, a knowledge of our own 
form of government, State and national, and of the 
institutions and general principles of the law is 
necessary.”” 

Our conclusion, therefore, from the foregoing 
facts is that the collegiate study of law should be 
continued, and may properly include in prescribed 
or elective courses the following subjects: 

1. PoLiricaL screNcE.—-This phrase is here used 
toexpress that body of knowledge which relates 
the causes, the purposes, the limits, and the method 
of the influence of government upon human con- 
duct (jurisprudence). The relation between _his- 
tory and political science has been expressed epi- 
grammatically, but truthfully, by Sir John Seeley 
in the saying, ‘ History without political science 
has no fruit; political science without history has 
no root.”” The connection between political science 
and law, the latter being really a branch of the 
former, is no less intimate, and is essential to a 
clear understanding of the phenomena of law, its 
genesis, formulation, and sanctions. Hence, in the 
natural order of studies, law must wait until history 
has yielded material for the theory of the State. 
This means that the proper introduction to the col- 
legiate study of law is political history, especially 
English and American, and also for intending law 
students, English constitutional history from the 
earliest time to 1760, to be followed by the study 
of some historical and critical treatise on govern- 
ment or the theory of the state. 

2. CONSTITUTIONAL LAW.— Blackstone’s graceful 
and convincing plea in the introduction to his com- 
mentaries for the study by favored youth of the 
laws of their country has acquired new force with 
the broadening of the basis of the State. De- 
mocracy having become triumphant, the continuity 
of government and the perpetuity of the State re- 
quire some knowledge of its fundamental law by 
every citizen, and the colleges will fail in their duty 
unless they insure this to those who will be the 
natural intellectual leaders of the people. In the 
collegiate study of this subject it should be remem- 
bered, as Holland says, that the chief function of 
constitutional law ‘‘is to ascertain the center of 
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political gravity in the State.” 
therefore, in such a course, should be placed upon 
such topics as soverignty, the dual form of our gov- 
ernment, its division of powers, the functions of 
each, the guarantees for civil rights and_ political 
privileges, the organization of our judicial system, 


This emphasis, 


the changes which have been wrought in the Con- 
stitution not only by formal amendments but also 
by interpretations and the ‘“‘graving of the tables 
of the law” by the growth of population, war and 
commerce. Detailed study of many of the enu- 
merated powers, such as bankruptcy, the protec- 
tion of property from legislative impairment, the 
exercise of the power of eminent domain, the rules 
of interstate comity and examination of leading 
cases upon these topics, should be left to the law 
school. 

3. INTERNATIONAL LAW.— The principle of na- 
tionality or independent statehood, and the social 
unification of Christendom which allowed the rise 
of international law toward the close of the fifteenth 
century have become marked characteristics of our 
times. It is no longer true that ‘nations touch 
each other only in the drawing-rooms of courts ;” 
their economic interdependence, slowly becoming 
realized, is creating an increasing demand for the 
subjection of the growing “ civitas maxima” to law. 
This is happily illustrated by the present plea for 
arbitration of the two great English-speaking peo- 
ples whose living voice has been heard here to-day 
through the lord chief justice of England. Un- 
intelligent attempts to extend or apply law to the 
complicated affairs of states may be fraught with 
serious consequences. No constitutional delegation 
of power to the executive to manage foreign rela- 
tions can divest citizens of all responsibility for its 
exercise, and the proper discharge of their duties 
thus calls for some knowledge of international law. 

But this subject has a positive educational value 
for intending law students. Its comparatively re- 
cent origin, its nature — customary rules — and the 
indeterminate authority by which, if at all, it is en- 
forced, though distinguishing it from law proper, 
makes its history a continuous illustration of the 
evolution of private law. Holland does not hesi- 
tate to say that ‘‘the law of the nations is but pri- 
vate law writ large, an application to political com- 
munities of those legal ideas which were originally 
applied to the relation of individuals,” This study, 
revealing ages of self-help for international wrongs 
giving away to ages of self-help regulated by pub- 
lic opinion, and this in turn, it may be hoped, to an 
international tribunal, not only the 
moral claim for international order and its slow 
recognition, but also suggests fruitful analogies for 
the student of private law, and throws light upon 
the difficulties which once beset the organization of 
justice by a single State. 


discloses 





4, OUTLINES OF LEGAL HIstoRY.—This topic has 
long been included in the curriculum of law studies 
in European universities, the first year of the four 
being almost entirely given to it. It is now one of 
the prescribed subjects for examination for admis- 
sion to the English bar. The advantages of such 
an historical survey, broadly stated, are two. It 
tends to awaken and stimulate in the student that 
intelligent curiosity so important for intellectual 
progress. It also introduces him to the law, ‘‘ not 
in the form of mere abstractions, or in that of indi- 
vidual cases, but illustrates at every step the process 
by which it rises from the mere evidential facts to 
the highest generalization though in inverse order.” 
should (a) A sketch of 
Roman legal history.—This, though brief, cannot 
fail to have liberalizing effects. It will introduce 
the intending lawyer to the main current of European 
history for the past twenty-five hundred years and 


Such a course include 


to the universal phenomena of law in concrete and 
finished forms; it will unfold to him the mode iu 
which law is developed by fiction, equity and legis- 
lation; it will explain the origin of present conti- 
nental the of Roman and 
English law, and many of the positive rules now 
administered in our own courts of admiralty and 


law and connection 


equity, including a large part of commercial law, 
and it will show him where to go to find the 
world’s best models for the legal draughtsmen and 
coditier. 

(b) A sketeh of English legal history. —The advan- 
tages of such a course are too obvious to need 
description, but practical difficulty in pursuing it 
arises from lack of proper text-books for beginners 
Unless Blackstone’s Commentaries can be wisely 
used recourse must be had to lectures and hand 
books on English constitutional history. The ten- 
dency of writers on that topic to extend their juris- 
diction beyond the treatment of the crown, parlia- 
ment, organization of the courts, civil and religious 
liberty, to such subjects as land tenure, trial by 
jury, civil and criminal procedure, leads them to 
narrate much of the history of private law. Such 
a course also may give opportunity to train students 
in the invaluable habit of resorting to original au- 
thorities and will prepare them for the profitable 
use of such masterly works as Holmes’ Common 
Law and Pollock and Maitland’s History of Eng- 
lish Law. 

5. ELEMENTARY LAW OR THE ELEMENTS OF JUR- 
ISPRUDENCE.— The phrase elementary law, often 
used to describe manuals or positive law, is here 
used to signify the elements of jurisprudence. The 
terminology of our law has been described as “a 
mosaic of many languages and the law as little 
more than a collection of isolated rules strung to- 
gether by some slender thread of analogy.” Increas- 
ing social complexity yearly adds to the bewilder- 
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ment of the beginner in law by new precedents and 
statutes. Such a system uncodified can be mastered, 
as Holland remarks, only by the student ‘‘ whose 
scientific equipment enables him to cut a path for 
himself through the tangled growth of enactment 
and precedent and so to codify for his own pur- 
poses.”” This involves systematic study of the com- 
paratively few and simple ideas which underlie 
the infinite variety of legal rules; such ideas as those 
expressed by the terms, law, the sources of law, 
duties and rights, person, thing, act. ownership, 
possession, liability, contract, succession and sanc- 
tion. Such study will give a bird’s-eye view of the 
whole legal domain with the boundaries of its 
three great divisions, public, private and interna- 
tional law, and thus early discovering to the stu- 
dent the relation of its different parts facilitate his 
progress when, entering the law school he may 
undertake the thorough exploration of a particular 
field. Twenty years ago it might have been ob- 
jected that there were no suitable text-books for 
such study. Happily the law revival at Oxford has 
given us three which are excellent, Markby’s Ele- 
mentary Law, Holland’s Elements of Jurisprudence 
and Pollock’s First Book of Jurisprudence. 

6. Roman Law.— The educational value of a study 
of Roman law itself is attested by the highest au- 
thorities, and among them Maine, Pollock and 
Bryce. It must suffice to quote the opinion of the 
last named, the discriminating author of the Ameri- 
can Commonwealth. In his inaugural lecture as 
regius professor of civil law at Oxford, in 1871, 
after stating that the reasons for urging that the 
study of Roman law should precede and accompany 
that of English law are not to be found in any in- 
feriority in the substance of English law, but in its 
admitted unscientific form, so discouraging to the 
seeker for principles, and making our text-books, 
with few exceptions, mere heaps of cases unfit for 
beginners, he says: ‘‘It is clear that no knowledge 
of the Roman system can be a substitute for a 
knowledge of the English, but the difficulties which 
the English presents to a beginner are such as to 
call for some preliminary legal training which may 
render it more comprehensible and less distasteful. 
Now the conspicuous merit of the Roman law is, 
that it is clear and intelligible. It is a system in- 
stead of a mere congerie of rules and dicta, a sys- 
tem which, although it cannot be exhausted by the 
labor of a powerful intellect during a long life, may be 
mastered in its outline and leading principles in six 
or eight months of properly directed industry. The 
student finds the psychological and historical knowl- 
edge he has already acquired serviceable in this 
new field. He learns to regard law as a sci- 
ence, closely related to ethics, and to be dealt with 
in a philosophical spirit. And thus, when he passes 








on to the study of our English law, he finds himself 
the better able to grapple with its bulk and its 
want of arrangement, since he has already mastered 
the leading conceptions of jurisprudence in their 
concrete (which is, after all, their only serviceable 
form), and knows how to arrange under appropriate 
heads the positive rules which it will be his busi- 
ness to remember and apply. So valuable is this 
experience, that I dare affirm that a youth who 
spends some eight months in the study of the civil 
law, and then proceeds to that of English law, 
will, when, at the end of three years, he is measured 
against his contemporary who has given exactly 
the same amount of time and pains to English 
law alone, prove to be not only a better jurist, but 
as good an English lawyer.” 

In his valedictory address at Oxford, in 1893, 
Mr. Bryce, who is a barrister as well as a teacher of 
law, while laying less weight than formerly on the 
directly practical professional gain to be expected 
from a knowledge of Roman law reaffirmed with 
emphasis this earlier judgment of its high educa- 
tional value. 

Useful manuals in such a course are Hadley’s His- 
tory of Roman Law and Morey’s Outlines of Roman 
Law. 

Of the legal studies which have been enumerated 
as fit for the college curriculum the first three, 
political science, constitutional law and_ interna- 
tional law, being needful for all intelligent citizens, 
are those which most properly could be prescribed; 
the last three, outlines of legal history, elements 
of law and Roman law, being intended primarily 
for intending lawyers should be elective. Any col- 
leges which are unable or may judge it inexpedient 
to include all these studies in their curricuia proba- 
bly will discover the largest advantages and the 
fewest difficulties in offering courses in political 
science, constitutional law and international law, 
and in substituting for the outlines of legal his- 
tory, English constitutional history. 

What should be the relation between colleges 
which offer such undergraduate legal studies and 
the law schools ? 

No wholly satisfactory answer to this question 
can be given which does not affirm that that rela- 
tion should be organic. The continuous control of 
education in this country from its first settlement 
by local governments, and the present inexpediency, 
if not impossibility of transferring it to the federal 
government, makes any such relation impracticable. 
But without it and a national minister of education 
vested with power to grade educational institutions, 
correlate their courses of study, and so diminish 
their present waste, some conventional arrangement 
between universities with law schools and colleges 
offering legal studies must be sought, if the pro- 
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portion of those entering our law schools with a 
liberal education — now only twenty per cent of the 
whole number — is to be largely increased. What 
particular form such a compact should take could 
be determined most wisely in a conference between 
representatives of such universities and colleges, 
after full consideration of the proper legal studies 
for a collegiate curriculum and thorough discussion 
of any plans officially proposed to correlate these 
studies with those admitted to betong to the law 
school curriculum. 

The existing usages of certain universities, if 
they are correctly understood, suggest some methods 
of establishing a closer relation between law schools 
and colleges offering legal studies and so diminish- 
ing the present educational waste, which would 
deserve consideration in such a conference and 
whose adoption would tend to increase the propor- 
tion of those entering the law schools with a liberal 
training. <A few cases will serve for illustration. 

The law school of Boston University, and proba- 
bly others, excuses holders of the bachelor’s degree 
from other colleges who have pursued undergradu- 
ate studies in law from regular attendance upon its 
courses in the same subjects, though it requires an 
examination in such studies before granting its 
degree. A similar privilege might be granted to 
those who have pursued undergraduate studies in 
law by any law school whose examination is a real 
test of proficiency, without appreciable risk to the 
standard set for its own degree. If its curriculum, 


like that of the Boston law school, is made up of 
required studies and electives (a certain number of 
which are necessary for its degree), and these elec- 
tives include the legal studies commonly pursued in 


colleges, such qualified excuse by the law school 
from attendance upon courses which duplicate un- 
dergraduate studies would tend to faciliate the 
work of its students in required courses. 

The law school of Yale university, and perhaps 
others, allows one year’s credit upon its three years’ 
course to candidates for its degree of LL.B. for 
undergraduate courses in law pursued for a corre- 
sponding period under its own instructors in its 
academical department. For several years certifi- 
cates, signed by the professors in law, have been 
issued upon application to academic seniors, stating 
that the holders have pursued undergraduate 
courses in law as members of the senior class in the 
academical department during the current academ- 
ical year 18 , and have satisfactorily passed the 
required examinations. These certificates have been 
accepted by some western law schools and by the 
courts of some western States as evidence of a year’s 
study of law. Whatever objections may exist to 
the acceptance of certificates from preparatory 
schools by colleges—and unless the administration 





of such a system is uniform and rigorous the stand- 
ard of scholarship of both is sure to be impaired 
—those objections would tend to be minimized if 
the certificates were issued by college officers for 
the immediate scrutiny of lawyers and courts. 
Those objections might be made to disappear if the 
college studies in law should be conducted in all 
cases as at Yale under general law school direction. 
But justice alike to the colleges and to the law 
schools, and to the courts if they are to accept them, 
would seem to demand that those certificates con- 
tain a detailed statement of the legal topics pursued, 
the character of the instruction by recitation or 
lecture, the text-books used and the exact time 
occupied, 

The arrangement already entered into between 
the arts faculty and the law faculty of some of 
our universities including Cornell, Columbia, the 
University of the City of New York, the Indiana 
University, the Iowa State University, and possibly 
some others, in the hope of increasing the propor- 
tion of those entering our law schools with a liberal 
training, by reducing the time (7 years) and ex- 
pense now required for the bachelor’s and law 
degrees, admits of important extensions, With 
some local variations this arrangement allows their 
academic students to elect in junior and senior 
years studies in their law department equivalent to 
one year’s work therein which shall count both 
towards the bachelor's degree and that of 
LL.B. Full recognition by these universities 
of law as a branch of political science 
would require them to give a corresponding 
privilege to their academic students who have 
lected in junior or senior year their undergraduate 
courses in law equivalent to one year’s work upon 
entering their law school. Their present refusal of 
this privilege tends to sacrifice, as universities 
should not do, the pursuit of the science of law to 
the cultivation of its art. But even full allowance 
by them, upon granting the degree of LL.B. for 
time spent in pursuit of their undergraduate 
courses in law cannot do all that is needed to in- 
crease the proportion of liberally trained lawyers. 
Much more might be accomplished and a natural 
relation established between the universities and 
many colleges productive of good to both, if the 
universities through their law faculties would do 
three things: First, upon application lay out for any 
college of recognized standing within what diplo- 
matists call their ‘‘sphere of influence” or prefer- 
ably their range of effective supervision, an under- 
graduate course in law; second, agree that the 
holders of the bachelor’s degree from such college 
duly certified to have satisfactorily completed such 
course under an instructor, who is a lawyer, shall 
be entitled to the same reduction in the time re- 
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quired by the university for its degree of LL.B. as 
that granted to its own undergraduates similarly 
qualified ; third. establish a representative commit- 
tee to supervise the working of this plan. If 
several universities should unite in prescribing such 
an undergraduate course and making such agree- 
ment, the resulting uniformity would materially aid 
the colleges as well as tend to increase the number 
of liberally trained lawyers at the bar. What has 
recently been accomplished by the universities and 
colleges of New England and the Middle States in 
prescribing uniform requirements for admission to 
their academic departments raises a presumption 
that no insuperable difficulty would be found in 
executing such a plan. For cause shown, any col- 
lege to which such « privilege had been granted 
could be stricken from the list. Without waiting 
for such action, any university by withholding its 
degree of LL.B. in any individual case, would have 
an immediate remedy. 

Our goal is the advancement of legal education. 
Progress toward it must needs be slow. Happily 
the requirement of a bachelor’s degree for admis- 
sion to the law school now is made by our oldest 
university, Harvard. Until it shall be deemed 
practicable to follow its example in other parts of 
the country, closer relation with or without any 
formal compact between our universities and col- 
leges may do something to promote the end sought. 
That full realization of the benefits of any formal 
arrangement would leave much to be desired is 
admitted, but it is given to no generation to com- 
plete all its work or fully attair its ideals. 
sages, Hale, Mansfield and Blackstone in the old 
home, Marshall, Story and Kent in the new, were 


Our 


able to add only by slow and tentative methods to 
the stately fabric of our law; its humblest teachers 
may be content if, by like methods, they are en- 
abled to increase in smallest degree the knowledge 
of those, who, in the times that are to be, shall 
administer justice. 


——EE 


LORD BRAXFIELD. 


\ R. FRANCIS WATT, in the Vew Review, gives 
a sketch of the life of this Scotch judge as 
*“ The Original Weir of Hermiston: ” 
‘*His origin,” he writes, ‘‘ was provincial. His 


grandfather was gardener to the Earl of Selkirk, 
and his father was made a lawyer that he might be 
baron-bailie to his lordship. 
sheriff of Lanarkshire, and acquired the estate of 
Braxfield, near Lanark. 
first educated there, and served a full term of 
apprenticeship with a writer to the Signet, during 
the latter part whereof he studied at the Uni- 
versity for the Scots Bar, and at twenty-two was 


He prospered, became 


Robert, his eldest son, was 





— 


admitted advocate on the 14th February, 1744. A 
lawyer and the son of a lawyer, instruments of 
susine. feu charters, all the quaint terminology of 
Scots jurisprudence were familiar to him fr 
That 


sources: the old feudal law and the civil or [t 


n his 
cradle. jurisprudence derived from two 
man 
law, as these had been moditied by the practice of 
the country during the centuries of its history, 
Now, of the tield of 


every inch, and he was well acquainted with the 


feudal law Braxfield knew 
civil law in all its practical applications; so that 
Cockburn, who cordially detested him, styles him 
the best lawyer of his time. Commercial law be- 
came of importance late in his career, and his grasp 
of it was not so thorough; yet even here, so Cock- 
burn assures us, he was only second to Islay Camp- 
bell, president of the court. His rise was not rapid, 
It is not for ten or fifteen years after admission that 
his name begins to occur in the faculty decisions, 
those excellent contemporary law reports. He was 
not one of that hereditary nobility of the robe which 
had then possession of the faculty of advocates. 
His uncouth manner, his brusqueness and_ plain 
speaking, were against him. A story of his early 
career tells how he queried some Lord Ordinary’s 
authority for a ridiculous proposition, and was 
answered, ‘Lord Stair.’ ‘Na, my lord, that can 
never be, for there’s nae nonsense to be found in 
Stair.” Only by degrees were agents made aware of 
his profound legal knowledge; the sense wherewith 
he puts his points; the pertinacity wherewith he 
stuck to them: the direct, unadorned rhetoric where- 
with he carried them to their logical conclusions. 
At that time written pleadings were much in vogue. 
The appeal from the Lord Ordinary to the Inner 
House was by a long petition, compounded of facts 
and arguments, and followed by answers of equal 
complexity. I have read several of Macqueen’s 
1767-1771). 


pointed; but with such a method it takes an un- 


(temp. They are direct, vigorous, 
known man a long time to discover his qualities. 
3ut his opportunity came. The '45 had a peculiar 
influence on Scots law. Many estates incurred for- 
feiture. Ingenious and often successful attempts 
were made by every species of legal device to save 
those forfeitures. 

“Many conundrums in the law of heritable prop- 
erty must be unriddled by the Supreme Court (the 
failure of the City of Glasgow Bank produced a 
similar state of things in company law), and Mac- 
queen was counsel for the Crown in these matters. 
Thus he rose into public notice at the same time 
that he perfected his knowledge, and made it thor- 
oughly available for current use. Yet his lore, though 
deep, was narrow. He knew Scots law profoundly, 
and he had no other learning. It was said that 


after his law books, he had probably read nothing 
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but filth. 
Braxticld, where he farmed with diligence and suc- 


He spent his vacations on his estate at 


cess, ind enjoyed the rude pleasure of the old Scots 
laird. He had no sympathy with the cultured 
Edinburgh society of the time, his men whose work 
was to delight or inforin the generations. Hume 
was keeper of the Advocates’ Library, and must 
have handed him many a book. His keen, con- 
temptuous glance may have rested on Adam Smith's 
shambling figure and vacant look. The Scots were 
his neighbors in George square. But the future 
was to these men. His was the present, and his 
ignorance was no bar to professional advancement. 
Law is a jealous mistress; culture is but a clog to 
them that serve her ; Coke, not Bacon, is the great 
name in English jurisprudence, But Macqueen’s 
success was due to other than legal qualities. He 
was 2 boon companion of the choicest, a magnificent 
toper, though on that strong head, that iron frame, 
that seasoned stomach, no potation took effect. His 


talk was agreeably compounded of curses, ‘ scul- 


duddery,’ and_ personalities. 


Legal consultation, 
like other business, was done in the tavern. Here, 
over a long succession of drams, the client told his 
story, the agent made his sugyestions, the advocate 
gave his opinion. One can imagine the delight 
with which the bonnet-laird, whose ‘ ganging plea,’ 


in one shape or other, had tried the temper of ‘a 


the fifteen’ again and again, must have seen this’ 


jovial counsel seize, as by art-magic, on the salient 
features of his case, and explain with admirable brev- 
ity and clearness, in an accent broader than his own, 
and with a delightful garnishment of oaths, exactly 
how things were, and exactly what things ought to 
be done; so that in the future all was plain sailing. 
Nor did Macqueen’s services stop here. Having 
supplied his client with indecent anecdote enough 
to feed the country-side for the next twelvemonth, 
he, like as not, closed the evening, or the morning, 
by drinking both client and agent under the table 
just in time to allow him torepair tothe parliament 
house to argue with his accustomed clearness and 
exactness before their lordships until noon, when 
he and his fellow lawyers would repair in quaint 
procession across the purliament close for their 
meridian in John’s coffee house. No wonder that 
he rose to be the most popular advocate at the var, 
and had fifteen or twenty cases in one day before 
the Lord Ordinary! 

‘In 1776 Macqueen, after some opposition on his 
part, for the change meant a reduced income, was 
raised to the bench as Lord Braxfield; in 1780 he 
was made a lord of justiciary; and in 1788 as lord 
justice clerk he became practically president of the 
Justiciary Court. He died in 1799 after a long 
illness, so that ten years measures the time of his 
his characteristics 


pre-eminence. On the bench 


were accentuated, and made, of course, more notice- 





able. Passable in a young advocate, a fondness for 
cards, for Wine, for bawdy talk, was scandalous in 
an elderly judge, and swearing was no longer con- 
sidered ‘a great ornament to the conversation of a 
gentleman.’ Yet Braxfield out-Heroded Herod. 
He cursed ‘ without provocation, like an ensign of 
the last age in his teens,’ is the strange simile of his 
contemporary, Ramsay of Ochtertyre. 
of living already noted 


The changes 
were accompanied by 
changes in thought and sentiment. The young men 
hankered after southern turns of speech, though 
their efforts were not ever successful, for it was true 
of them what Braxfield said of Lord Jeffrey: ‘ He 
had tint his Scots, and gained nae English.’ Also, 
high-flown sentiments expressed in vague and en- 
thusiastic language—the flatulent eloquence of the 
And for all 


this Braxtield cherished an utter hatred, a supreme 


man of fecling—were much in vogue. 
contempt. He abhorred verbiage, he was ever per- 
tinent and material. He exaggerated his Scots of 
Only one of his time could use the 
words, so expressive for wit and satire, of that dead 
and gone, or now degraded language, to the same 
fell purpose. ‘Ife struck me as very like Robert 
Burns,’ says (again rather oddly) Ramsay of Och- 
tertyre, who knew both men intimately. His seemed 


set purpose. 


the voice of old Scotland protesting against a de- 
Raeburn, and Rae- 
burn at his very best—(and how good that is!)—has 


generate and effeminate time. 


limned him for us, and various contemporaries have 
supplemented Raeburn with descriptions. A strong, 
tall, dark man, with a broad red face; protruding 
lips; keen-glancing, commanding eyes; shaggy 
eyebrows; a deep, growling voice; a certain rude, 
dramatic force in delivery; an effective colloquial 
way of arguing in the form of question and answer. 
In Raeburn’s picture (admirably commented on in 
Stevenson’s * Virginibus Puerisque’) there is a 
peculiar, humorous, quizzical, cynical expression, 
as of one that has fathomed the baser side of human 
nature, and is contemptuously amused thereby; the 
face of one not brutal nor cruel, nor even coarse; but 
ruthless, firm, determined; a man of strong intel- 
lect, strong character, strong will; drape the figure 
in the magnificent robes of a Scots judge, and the 
Braxtield’s character- 
istics, as the growl and the dialect, intensified the 
general effect. No one laughed at Braxfield’s talk 
and manner on the bench; the grotesqueness was 
lost in terror. Such was he who in troubled times sat 
on the criminal judgment seat of the Scots capital. 


result is imposing enough. 


‘* There is only one praise for his civil findings. 
He was ever painstaking and accurate. If he 
labored under any misapprehension, Ramsey tells 
us, he was pleased to be corrected. ‘ He has taken 
away more sound law with him than he has left on 
the bench:’ thus on his death a colleague opposed 


to him in many ways. If his broad or caustic 
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humor blazed out now and again it was no hin- 
drance. A foolish member of the Fifteen had de- 
livered a rambling and irrelevent judgment, con- 
cluding with ‘such is my opinion.’ ‘ Your opeen- 
ion,’ growled Braxfield in one of his formidable 
asides. Of Lord Hailes, another of his fellow sena- 
tors, he said that he ‘knew but the neuks of a 
case,’ an opinion that will commend itself to every- 
one who has toiled through some pages of Hailes’ 
Annals. It chanced that two well-known advocates, 
one of them Charles Hay, afterwards Lord Newton, 
a member of the Crochallan Fencibles, and so a 
boon companion of Burns, had been ‘late, late at 
e’en drinkin’ the wine.’ Next day, with every 
mark of their last night’s debauch, they were plead- 
ing before Braxfield. He listened in contemptuous 
amusement, but at length burst forth: ‘Ye may 
just pack up your papers and gang hame; the tane 
of ye’s riftin’ punch and the ither belchin’ claret ’— 
how exquisitely subtle the distinction !—‘and there'll 
be nae guid got out 0’ ye the day !’ 

‘“As a criminal judge, Lord Cockburn paints 
him a ‘bloody Jeffreys’ : ‘ It may be doubted if he 
was ever so much in his element as when tauntingly 
repelling the last despairing claim of a wretched 
culprit, and sending him to Botany Bay or the gal- 
lows with an insulting jest. Yet this was not from 


cruelty, for he was too strong and too jovial, but 


from cherished coarseness.’ (This passage proba- 
bly suggested the ‘Hanging of Duncan Jop’ epi- 
sode in Stevenson.) Cockburn was present as a boy 
at one, at least, of the 1793-94 political trials, and 
he often saw Braxfield at his father’s house. He 
was afterwards a judge of the Court of Session, 
and the weight of his authority is therefore great. 
But he detested Braxfield, and, so far as I can find, 
this summary of his is far too strong. No saying 
of Braxfield’s is authentically reported that war- 
rants it. I believe the truth to be this. There 
were five ordinary justiciary judges besides the 
lord justice clerk, and sometimes all were present 
in court. These were Braxfield’s boon companions, 
and to them he addressed asides, which were told 
and retold, and lost nothing in the telling. The 
very worst legend was of a supposed address to an 
old friend, Matthew Hay, with whom he used to 
play chess. Matthew was finally tried for murder 
and convicted before him; and, ‘That’s checkmate 
noo, Matthew!" This story was told in the first 
edition of Lockhart’s ‘Life of Scott;’ but Lock- 
hart afterwards expressly apologized to the family 
for it. Braxfield, it seems, could not play chess at 
all, and the anecdote belongs to another judge, and 
sets forth, I fancy, an aside to Braxfield, who was 


present at the trial.” 
* * * x * * 


‘* Much of Braxfield’s table talk owes it piquancy | 





to the high place of the talker. Sir James Colqu- 
houn, being asked to take a hand at cards as his 
partner, refused unless my lord promised ‘no to 
mis-ca’ him.’ ‘I’ll no mis-ca’ ye, Jamie,’ said Brax- 
field. The game went on; Sir James played badly, 
and was vigorously cursed as ‘fule’ and ‘idiot.’ He 
taxed his lordship with broken faith. But Braxtfield 
returned that he was not miscalled but truly de- 
scribed. The two in Dean Ramsay area trifle bet- 
ter. At a party at the old castle of Douglas there 
was no claret on the table, because, said Lord 
Douglas, it was not good. ‘Let’s pree’t,’ said 
Braxfield with unsurpassable brevity. The claret 
proved excellent; and the story goes off into a joke 
on church law, about there being a fama clamosa 
against the wine; and that it could only be absolved 
after three several appearances. The other reminis- 
cence is of a failure in a criminal trial where the in- 
dictment had charged a theft of shirts and the goods 
were proved shifts. * Sark,’ said Braxfield, ‘ would 
have cleared the difficulty, for it meant both.’ This 
was plainly a humorous ‘cracking up’ of broad 
Scots. Braxfield, one feels, condensed and exag- 
gerated of set purpose. ‘ What a glorious thing it 
is to speak nonsense,’ he was wont to exclaim. An 
admirable translation, no doubt, of the Horatian 
dulce est desipere in loco; but the pity is that it ig- 
nores the last two words, The pity is, too, that 
there was no competent hand to collect and winnow 
Braxfield’s sayings, so that much of Braxfield’s best 
is gone beyond recall, and no Villon Society will 
ever procure a private issue of it, at Benares or at 
Glasgow, to delight the strong, yet spare the queasy 
stomach. That was not to be; and we get our best 
glimpse of the man in the half-light of Stevenson’s 
romance. Yet a greater than Stevenson was there. 
The Wizard himself knew ‘Oid Braxie’ (as he 
called him) intimately, and dedicated to him his 
own admission thesis, as advocate, on the title in 
the Pandects on the disposal of the dead bodies of 
criminals. He must have heard the old man almost 
daily in the parliament house. Perhaps his finer 
taste rejected a subject at once so intimate and so 
gross; yet one can but wish that the creator of Peter 
Peebles had touched his Braxie to immortal issues. 
In any case there is one scene at least of his making 
in which this type of an earlier age had appeared 
(despite the anachronism) with superb fitness. In 
that terrible page of Wandering Willie's tale where 
the spirits of the Persecutors hold revel in their 
‘appointed place:’ there, with ‘the fierce Middle- 
ton, and the dissolute Rothes, and the crafty Lau- 
derdale;’ with Dalyell, and Earlshall, and ‘ Wild 
Bonshaw,’ and ‘Dunbarton Douglas, the twice- 
turned traitor baith to country and king,’ and ‘ the 
Bluidy Advocate MacKenyie, who, for his worldly 
wit and wisdom, had been to the rest as a god,’ and 
Claverhouse, with his ‘melancholy haughty counte- 
nance:’ there among his peers was the place for 
Braxfield, with his wit, his blasphemy and sculdud- 
dery, his learning, his ire, his inflexible purpose, his 
truculent and masterful personality, his excellent 
and unfaltering resolve to be himself.” —Law Times. 
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COURT OF APPEALS. 
Iv tu—E MatTrerR or THE EsratTeE oF 
MorGan, DECEASED. 
Appeal from an order of the Appellate Division 
of the Supreme Court in the first judicial depart- 


GEORGE 


ment, affirming an order of the surrogate of the 
county of New York, which affirmed an appraisal 
under the Transfer Tax Act. 

George L. Rives, for appellant. 

Emmet R. Olcott and Jabish Holmes, Jr., for re- 
spondent. 

Vann, J.—The decedent died on the 17th of 
December, 1894, a resident of Lakewood, New 
Jersey, leaving a will by which he gave substanti- 
ally all of his estate to certain nieces and their 
children. His will was admitted to probate in the 
city of New York on the 5th of April, 1895. His 
personal property, valued at $239,931.14, consisted 
of stocks and bonds of foreign and domestic cor- 
porations, mortgages upon lands in this State, and 
moneys deposited in banks in this State. All of 
the securities, with some unimportant exceptions, 
were habitually kept by the decedent in a safe de- 
posit vault in this State, in charge of an agent in 
this State. The stocks of foreign corporations were 
excluded by the appraiser, while the bonds of for- 
eign corporations were included by him. The deci- 
sion of the surrogate, sustaining the appraisal, was 
affirmed by the Appellate Division upon the same 
grounds as in the Whiting case. There is no dis- 
tinction between the two cases, except that in the 
latter it did not appear whether the foreign bonds 
were registered or coupon, while in the case in hand 
there were both kinds. I think that the decision 
of this case is governed by the rules laid down in 
the Whiting and Houdayer cases, and that further 
discussion of the subject is unnecessary. 

The order appealed from should be affirmed, with 
costs, 

Gray, J. (dissenting). There is no other differ- 
ence between this and the Whiting case than that, 
in the present case, it appears that some of the bonds 
of the foreign corporation, which were owned by 
the non-resident decedent, were registered. The 
legal proposition which must determine the ques- 
tion of taxation, cannot be affected by the fact that 
the negotiability of the corporate bonds, or obliga- 
tions, is withdrawn by registering upon the corpo- 
rate books the name of their owner, and by writing 
his name upon them. 

I think the order appealed from should be reversed, 
with costs. 

O’Brien, J., concurs with Vann, J.; ANDREWS, 
Ch. J., BartLerr and Marrin, JJ., concur in result 
of opinion of Vann, J.; Hatant, J., concurs with 
Gray, J. 

Order affirmed. 





Hotes of Amevican Decisions. 


ADMIRALTY — SHIPPING — LIMITATION OF SUIT.— 
A provision in the shipping receipts that all claims 
against ‘‘the steamship company or any of its 
stockholders ” for damage to goods must be pre- 
sented within thirty days from the date thereof, as 
a condition precedent to maintaining a suit against 
such company of stockholders, does not apply to a 
suit iv rem. against the ship. (The Queen of the 
Pacific, U. 8. D.C. |Cal.], 75 Fed. Rep. 74.) 
CONVERSION — TITLE — STOCK HELD IN TRUST. — 
Where stock is transferred to a trustee under a con- 
tract by which he agrees to hold and vote it for the 
benefit of two other persons and himself jointly, 
the manner of voting, in case of disagreement, to 
be settled by arbitration, and to dispose of it when 
and as agreed upon by himself and one of the other 
parties, such other parties have no such title or 
right of possession of the stock as would give either 
of them a right to bring an action against the trus- 
tee for conversion upon his refusal to transfer to 
such party a third of the stock, nor can any inci- 
dental expressions in the contract, consistent with or 
indicating a different title, extend the title beyond 
what is clearly stated. (Louisville Trust Co. v. 
Stockton [U. S. C. C. of App.], 75 Fed. Rep. 62.) 
DEED—CANCELLATION—FALSE REPRESENTATIONS, 
—Deeds by a widow without children to one who 
for many years had lived in her family as her 
daughter will not be set aside on the ground that 
those who took her acknowledgments thereto, as 
well as the one who drew her second will (a differ- 
ent person in each case), represented to her that 
‘such papers were merely relative to the will” 
which she had first made, by which she gave two 
lots to such daughter, her statement being denied 
by several witnesses, and contradicted by state- 
ments made to her by various persons; and all the 
property covered by the deeds, as well as other 
property, being given to such daughter by the 
second will, which was executed after the deeds, 
and also gave certain property to sisters of the 
widow. (Knack v. Usher [N. J.|, 55 Atl. Rep. 389.) 
FEDERAL AND STATE COURTS— DISCOVERY — PRO- 
DUCTION OF BOOKS.—Although the practice which 
prevails in the highest courts of the State obtains 
in the federal courts, yet, where congress has leg- 
islated upon a matter of practice, such legislation 
becomes the sole and supreme guide, to the ex- 
clusion of the State code. Where, therefore, a 
party moved for examination of books and papers 
before trial, but under section 157 of the New 
Jersey practice act and section 724, Rev. St. U.S. 
Held, that section 724, Rev. St. U. S., alone con- 
trolled the practice as to discouery of books and 
papers in the federal courts. (United States v. Na- 
tional Lead Co., U. S.C. C.[N. J.], 75 Fed. Rep. 94.) 
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Notes of English Decisions. 


CARRIAGE OF Goovs.—A charter-party incorpo- 
rated in a bill of lading provided (infer alia) as 
follows: ‘Freight payable : one-third in cash on 
arrival, and the remaining two-thirds on right de- 
livery of cargo, less value of cargo short delivered 
or damaged if any not covered by the preceding 
act of God clause, ete.” The act of God clause 
contained the usual exceptions. The holders of 
the bill of lading and consignees of the cargo, 
which was one of deals, claimed to deduct from 
the freight the value of some of the cargo which 
was ‘‘ delivered damaged.” 
to inherent vice, and not to any cause for which 
the ship owner was responsible. 

Held, that the consignees were liable to pay the 
whole of the freight, asthe words ‘‘ cargo dam- 
aged,” meant damage due to causes for which the 
ship owner was responsible, 

(Adm. Ct. Eyre, Evans & Co. v. Watsons; The 
Barcore; 75 L. T. Rep,, 168. 

JUSTICES — JURISDICTION.— To justify a magis- 
trate in granting a search warrant to search for 


The damage was due 


stolen goods, the information before him need not 
allege that the goods have been actually stolen, but 
is sufficient if it can fairly be understood as alleging 
reasonable grounds for suspecting that the goods 
have been stolen; and such search warrant need not 
specify the goods for which the search is desired. 
(Q. B. Div. Jones v. German, 75 L. T. Rep. 161.) 

MARINE INSURANCE, — The plaintiffs insured un- 
der a time policy on freight covering a total loss 
only, and containing the exception ‘ Warranted 
free from any claim consequent on loss of time, 
whether arising from the perils of the sea or other- 
wise.’’ During the currency of this policy the 
plaintiff's vessel sailed under a voyage charter with 
goods on board, but on the day following her de- 
parture from the port of loading her main shaft was 
broken by perils of the sea insured against and she 
had to be towed back to the port of lading. The 
delay necessary for the repair of the vessel was such 
as to frustrate the object of the adventure, and the 
cargo was discharged at the port of loading, and 
the plaintiff's lost the whole freight. In an action 
by the plaintiffs (the assured) against the under- 
writers: 

Held, that, as the damage caused by a peril in- 
sured against was such as to frustrate the adven- 
ture, the claim was not a claim ‘‘ consequent on 
loss of time” within the meaning of the exception, 
but was a claim consequent on the disabling of the 
vessel by a peril of the sea, and that the assured 
was therefore entitled to recover. (Q. B. Div. Ben- 
saude et al. v. Thames & Mersey Marine Insurance 
Co. 75 L. T. Rep. 155.) 





SurpemG.— Under a bill of lading the plaintiff's 
shipped on board the defendants’ steamer a quan- 
tity of explosives to be carried from London to Yo- 
kohama, and to be delivered at Yokohama, or ‘‘ so 
near thereto as the vessel may safely get.” The 
bill of lading contained the exception of ‘‘ restraint 
of rulers, princes or people,” and a clause that, ‘ if 
the entering of or discharging in the port shall be 
considered by the master unsafe by reason of war 
or disturbances, the master may land the goods at 
the nearest safe and convenient port.’ The vessel, 
which had other goods on board belonging to other 
owners, arrived in the course of her voyage at Hong 
Kong, when war had been declared between China 
and Japan, and having explosives on board, which 
were admitted to be contraband of war, she was 
compelled to anchor and by a red flag, thereby an- 
nouncing that she had explosives on board, a fact 
which was generally known. There were in the 
port several Chinese cruisers, and within sight were 
two Chinese war vessels, and the master, in the 
well-founded belief that, if he proceeded with the 
explosives on board, the vessel would be stopped and 
the explosives confiscated, landed the explosives at 
Hong Kong and proceeded on his voyage to Yoko- 
hama, where he arrived safely. In an action by 
plaintiffs to recover the expenses of the storage and 
subsequent forwarding of their goods to Yokohama: 

Held, (1) that the well-founded fear of seizure 
was, under the circumstances, a ‘‘ restraint of rul- 
ers or princes,” within the meaning of the excep- 
tion; (2) that, under the clause as to the entering 
of or discharging in the port of destination, the 
master was justified in linding the goods at Hong 


; 


Kong, which, owing to the danger of continuing 
the voyage with the explosives on board, was ‘ the 
nearest, safe and convenient port; and (3) that, 
apart from the bill of lading, the action of the mas- 
ter in so landing the explosives at Hong Kong was 
a proper discharge of the general duty imposed on 
him to take reasonable care of the goods intrusted 
to him; and that upon each of these grounds the 
defendants were entitled to judgment. (Q. B. 
Div.: Nobel’s Explosive Company, Limited, v. Jen- 
kins & Co., 75 L. T. Rep. 163.) 
- 


Gz 


Aew Books and Rew Editions. 


Jewetr’s Exection MAnvaL, 1896, by F. G. 
Jewett, Clerk to the Secretary of State. 
This is acomplete compendium to date, for elec- 


tion officers and voters in New York 
general election law, town meeting 
provisions relating to school meetings. 

The provisions of the Penal Code, General Laws 
and the Constitution of New York are also in- 
cluded, together with the requisite annotations, 
forms, instructions, and a complete index. Pub- 
lished by Matthew Bender, 511-513 Broadway, 
Albany, N. Y. 


State, of the 
law and the 
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Current Topics. 


- po decision of the Court of Appeals in the 
case of Police Inspector McLaughlin of New 
York city fully justifies the action of the late 
Judge C. E. Pratt in granting a stay of pro- 
ceedings on the ground that a fair and impar- 
tial trial could not be had in the county of New 
York. Judge Pratt was so 
crticised for staying execution in 


often harshly 
criminal 
cases pending appeal, that even now, after his 
death, we must feel satisfaction in 
finding his course in the McLaughlin case so 


a certain 


completely upheld by the court of last resort. 
The Court of Appeals also in its judgment con- 
tinues the stay in force until the determination 
of the defendant’s application for a change of 
venue. We have noted several times, after a 
careful study of the record in the McLaughlin 
case, our conviction that the judgment could 
not stand before the Court of Appeals of the 
State of New York, principally because of the 


introduction of the memorandum book kept by 


Seagrist, from whom the defendant was said to 
The 
district attorney attempted to show that the 
the agency 
surns, and the trial judge 
admitted in evidence the entry made by Sea- 
grist in the memorandum book in the follow- 
. Material. 
Paid to McLaughlin for protection by Sergeant 


have accepted fifty dollars in money. 


extortion was practiced through 
of one Sergeant 


ing words: November 21, 1891. 
In reference 
to this entry Seagrist testified that he did not 
remember whether he paid the money to the 
defendant or to Burns, but that he recollected 
paying it to one or the other. The Appellate 
Division upon the review of the judgment de- 


surns, ordinance officer, $50.” 


clared that the entry was competent evidence 
as to the date when the money was paid and to 
whom it was paid, as neither of these facts could 
be proved by the witnesses. The Court of Ap- 
peals, however, differs from the Appellate 
Division and from the trial court, and holds 
that the evidence is clearly inadmissible. 
Judge Martin in his opinion says: “ A memo- 
randum made by a witness cannot be admitted 


Vor. 54 — No. 18. 





to prove the conclusion of the witness, his pur- 
pose, or the object of another person.” It is 
clearly apparent that the words “ For Protec- 
tion” in the Seagrist memorandum must have 
been prejudicial to the defendant in the eyes of 
the jury. 


There are, however, two matters concerning 
the case which have been of particular and 
peculiar interest. In the first place it will be 
recalled what tremendous difficulty there was in 
securing the jury which convicted M¢cLaughlin 
and the numerous charges and counter-charges 
which were made by one side or the other rela- 
tive to the influencing or attempts to influence 
It would seem 
apparent on the face of these facts, and others 
still more dangerous, that it would be far better 


certain witnesses and talesmen. 


to have the trial take place in another county 
where so much prejudice does not exist. 

In the second place the case would be almost 
barren of interest if it were not for the Rev. 
Dr. Parkhurst. He has condemned the Court 
of Appeals, he has convicted McLaughlin, and 
has set himself up and established himself as 
the judge and jury not only of McLaughlin, 
but of the court of last resort and all the judges 
of the State. ‘Truly he is a remarkable man. 
sut only consider how fortunate McLaughlin 
is, for even the most impartial juror would 
neglect his sworn duty and bring in promptly 
a judgment of “ Not Guilty” if only Parkhurst 
would take the stand and testify that the de- 
fendant was guilty. At one time we hear of 
the Rev. Dr. Parkhurst dancing the “ can can ”’ 
in a place of peculiar character, and at another 
time he condemns the law and our courts with 
Truly it is great to be 
versatile ; at one time to be gay and merry and 
at another to be able to comprehend what one 


a flourish of his pen. 


knows nothing of. 


The Court of Appeals have handed down 
their decision in the case of Kujek v. Goldman, 
which we have commented upon in these col- 
umns when it was previously decided by the 
General Term of the First Department. The 
court holds that one who has been induced to 
enter into a marriage contract by the misrepre- 
sentations of another that a woman was virtu- 
ous and respectable, when in fact she was 
pregnant by the inducer of the marriage, may 
maintain an action against the person guilty of 
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the misrepresentations for the damages thereby 
sustained, and that in such a case exemplary 
damages may be awarded. The court further 
holds that such an action is maintainable upon 
the ground of the loss of consortium, as well as 
that of pecuniary loss. Some of the facts in 
the case are necessary to be comprehended in 
order that the law laid down by the court in 
affirming the former judgment may be under- 
stood. 

It seems that the defendant in 1891, and 
prior to that time, Katie Kujek, then named 
Katie Moritz, was an unmarried woman em- 
ployed as a domestic by the defendant Gold- 
man, by whom she had become pregnant, 
Upon discovering this fact, the defendants, as 
it is alleged in the complaint, conspired to 
conceal her disgrace, and to induce the plain- 
tiff to marry said Katie, and to that end repre- 
sented to him that said Katie was a virtuous 
and respectable woman, and he, the plaintiff, 
believing the same, married her on the 17th 
day of January, 1891. The plaintiff, it is fur- 
ther alleged, would not have contracted the 
marriage if he had known the facts, and subse- 


quently, owing to the pregnancy which has 
been referred to, the wife gave birth to a child, 


of which Goldman was the father. Goldman 
set up a general denial, and the other defend- 
ant did not answer, and no judgment was taken 
against her. The evidence tended to sustain 
the allegations of the plaintiff’ The 
holds that while no precedent is cited for such 


an action, it does not follow that there is no 


court 


remedy for the wrong done. Every form of 
action, when brought for the first time, must 
have been without a precedent to support it. 
Courts sometimes of necessity abandon their 
search for precedent, and yet sustain a recovery 
upon legal principles clearly applicable to the 
new state of facts, although there was no direct 
precedent for it, because there never had been 
occasion to make one. The opinion holds, as 
we have before mentioned, that exemplary 
damages may be awarded. We think that this 
comes dangerously near the “ Texas Doctrine,” 
and though we think the decision is proper 
that exemplary damages should be awarded in 
such a case, yet we call attention to the fact 
that there isa fine distinction. To us it appears 
that theloss of consortium and mental suffering 
do not differ greatly as a measure of damage. 





On these questions it is interesting to read 
the opinion of the court: 

In remote times, when actions were so care- 
fully classified that a mistake in name was 
generally fatal to the case, a form of remedy 
was devised by the courts to cover new wrongs 
as they might occur so as to prevent a failure 
of justice. This was called an “ action on the 
case,” which was employed where the right to 
sue resulted from the peculiar circumstances of 
the case and for which the other forms of 
action gave no remedy (26 Am. and 
Encyc. of Law, 694). For instance, the action 
for enticing away a man’s wife, now well 


Eng. 


established, was at first earnestly resisted upon 
the ground that no such action had ever been 
brought. In an early case the court answered 
this position by saying: 
objection is that there is no precedent as any 


“The first general 


such action as this, and that, therefore, it will 
not lie; and the objection is founded on Lit., 
sec. 108, and Co. Lit., 81, b., and several other 
books. But this general rule is not applicable 
to the present case; it would be if there had 
been no special action on the case before. A 
special action on the case was introduced for 
this reason, that the law will never suffer an 
injury and a damage without a remedy, but 
there must be new facts in every special action 
on the case.” (Winsmore v. Greenback, Willes, 
577, 580.) 
in an action then without precedent : 


As was recently said by this court 
“Tf 
most that can be said is that the case is novel 
and is not brought plainly within the limits of 
some adjudged case, we think such fact not 


the 


enough to call for a reversal of the judgment.” 
(Piper v. Hoard, 107 N. Y. 73, 76.) 

The question, therefore, is not whether there 
is any precedent for the action, but whether the 
defendant inflicted such a upon the 
plaintiff as resulted in lawful damages. The 
defendant, by deceit, induced the plaintiff to 
enter into a marriage contract whereby he as- 
sumed certain obligations and became entitled 


wrong 


to certain rights. Among the obligations as- 
sumed was the duty of supporting his wife in 
sickness and in health, and he discharged this 
obligation by expending money to fit up rooms 
for housekeeping, in keeping house with his 
wife and caring for her during confinement, 
when she bore a child not to him but to the 


defendant. Among the rights acquired was the 
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right to his wife’s services, companionship and 
society. By the fraudulent conduct of the de- 
fendant, he was not only compelled to expend 
money to support a woman whom he would not 
otherwise have married, but was also deprived 


He 
thus sustained actual damages to some extent, 


of her services while she was in child-bed. 


and as the wrong involved not only malice but 
moral turpitude also, in accordance with the 
analogies of the law upon the subject, the jury 
had the right to make the damages exemplary. 
By thus applying well settled principles upon 
which somewhat similar actions are founded, 
this action can be sustained, because there was 
a wrongful act in the fraud, that was followed 
by lawful damages in the loss of money and 
services. The fact that the corruption of 
the plaintiff's wife was before he married her 
does not affect the right of action, as the wrong 
done to him was not by her defilement, but by 
the representation of the defendant that she 
was pure when he knew that she was impure, 
in order to bring about the marriage. It is dif- 
ficult to see why a fraud, which, if practiced 
with reference to a contract relating to property 
merely, would support an action, should not be 
given the same effect when it involves a con- 
tract affecting not only property rights, but also 
the most sacred relation of life. Frauduleat 
representations with reference to the amount of 
property belonging to either party to a pro- 
posed marriage, made by a third person for the 
purpose of bringing about the marriage, are 
held to constitute an actionable wrong and the 
usual remedy is to require the person guilty of 
the fraud to make his representations good. 
(Piper v. Hoard, supra ; Montifiori v. Monti- 
fiori, 1 Wm. Blackstone, 363; Atherly on Mar- 
riage Settlements, 484.) In such cases the in- 
jury is more tangible and the measure of dam- 
ages more readily applied than in the case be- 
fore us, but both rest upon the principle that 
he who by falsehood and fraud induces a man 
to marry a woman, is guilty of a wrong that 
may be remedied by an action, the amount of 
damages to be recovered depending upon the 
circumstances of the particular case. 

We have thus far considered the right of 
action as resting upon some pecuniary loss, 
which although trifling in amount, may be re- 
covered as a matter of right, leaving it to the 
jury in their sound discretion, as in the case for 





the seduction of a child or servant, to amplify 
the damages by way of punishment and exam- 
ple. We think, however, that the action can be 
maintained upon a broader and more satisfac- 
tory ground, and that is the loss of consortium 
or the right of the husband to the conjugal 
fellowship and society of his wife. The loss of 
consortium through the misconduct of a third 
person has long been held an actionable injury, 
without proof of any pecuniary loss. (Bennett v. 
Bennett, 116 N. Y. 584; Hutcheson v. Peck, 
196; Hermance v. James, 32 How. 
142.) As has been well said by a recent 
writer: “To entice away or corrupt the mind 
and affection of one’s consort is a civil wrong, 
for which the offender is liable to the injured 
husband or wife. The gist of the action is not 
in the loss of assistance, but the loss of consor- 
tium of the wife or husband, under which term 
are usual'y included the person’s affection, 
society or aid.” (Bigelow on Torts, 153.) The 
damages are caused by the wrongful depriva- 
tion of that to which the husband or wife is en- 
titled by virtue of the marriage contract. They 
rest upon the loss of a right which the marriage 
relation gives and of which it is an essential 
feature. Whether that right is wrongfully 
taken away after it is acquired, or the person 
entitled to it is wrongfully prevented from ac- 
quiring it, does not change the effect or lessen 
the injury. While the plaintiff has not been 
actually deprived of the society of his wife, he 
has been deprived of that which made her so- 


5 Johns. 


ciety of any value, the same as if she had been 


seduced after marriage. Although the formal 
right to consortium may remain, the substance 
has been taken away. In other words, when he 
entered into the marriage relation he was en- 
titled to the company of a virtuous woman, 
yet through the fraud of the defendant that 
right never came to him. He has never en- 
joyed the chief benefit springing from the con- 
tract of marriage, which isthe comfort, founded 
upon affection and respect, derived from conju- 
gal society. If the defendant had deprived the 
plaintiff of his right to consortium after mar- 
riage, the law would have afforded a remedy 
by the award of damages. 

Yet the plaintiff, through the fault of the de- 
fendant, has suffered a loss of the same nature 
and to the same extent, except that instead of 
losing what he once had, he has been prevented 
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from getting it when he was entitled to it. 
This is a difference in form only, and is with- 
out a substantial foundation. The injury, al- 
though effected by fraud before marriage, in- 
stead of by seduction after marriage, was the 
same, and why should not the remedy be the 
same? While the method of inflicting the in- 
jury is not the same, as it is tortious in charac- 
ter, has substantially the same effect, and causes 
damages of the same nature and to the same 
extent, why should damages be recovered in 
the one case if not in the other? Where false 
representations are willfully made as to a mate- 
rial fact for the purpose of inducing another to 
act upon them, and he does so act to his in- 
jury, he may recover such damages as proxi- 
mately result from the deception. The repre- 
sentations in this case, as the jury has found, 
were made to promote the marriage, and they 
were false, as the defendant well knew. They 
were clearly material. The plaintiff acted 
upon them, and was thereby injured, for he 
made a contract entitling him to certain rights, 
which he has not received, and which the de- 
fendant knew he could never receive. Here 
are all the elements of a good cause of action 
founded upon fraud resulting in damage. 
The contract induced by the fraud was of 
a peculiar nature, but it was in law simply 
a contract, conferring certain rights, and im- 
While it is not 


posing certain obligations. 
agreeable to treat a subject of sacred im- 
portance upon this narrow basis, it is neces- 
sary to do so, for our law considers mar- 
riage in no other light than as a civil con- 


tract. If the defendant had induced the 
plaintiff to enter into any other contract by 
making false statements of fact, which, if 
true, would have made the contract more 
valuable, he would have been liable for all 
the damages that naturally resulted. If he 
had induced the very marriage contract 
under consideration by representing to the 
plaintiff that he owed his proposed wife a 
certain sum of money, according to the 
common law, which entitles the husband 
to the personal property of his wife, he 
could have been compelled to make his 
representations good by the payment of that 
sum. (Montifiori v. Montifiori, supra; Redman 
v. Redman, 1 Vern. 348; Neville v. Wilkin- 





son, I Brown’s Ch. Cas. 543; Scott v. Scott, 1 
Cox, 378.) These cases, as well as the more 
important case of Piper v. Hoard (supra), rest 
upon the principle that fraudulent representa- 
tions as to the pecuniary condition of one party 
to a proposed marriage, made by a third person 
to the other party thereto, in order to promote 
the marriage, are actionable and authorize the 
recovery of such damages as may be proved. 
In this case we have a representation that did 
not relate to property directly, although it in- 
volved rights in the nature of property, but did 
relate to character, and so vitally that its falsity 
was destructive of all happiness belonging to 
the plaintiff by virtue of his marriage. ‘The 
injury was not merely sentimental, for, as has 
been shown, it extended to a right which the 
law recognizes as of pecuniary value, and for 
the wrongful destruction of which it awards 
damages. 


Hon. Charles F. Crisp, one of the most dis- 
tinguished statesmen of the country and a 
leader of his party in the State of Georgia, 
died on October 23, 1896, at Atlanta, Ga. He 
was born in Sheffield, England, in 1843, and 
was a descendant of the Crisp theatrical family, 
the father having been William F. Crisp, a well- 
known actor. His parents came to America 
when he was a young child, and he grew up 
until the age of sixteen, when he entered the 
Confederate army, and became a lieutenant in 
the Virginia brigade. At the close of the war 
he read law, and was admitted to practice at 
Elleville, where he remained for six years; at 
the end of that time he received the appoint- 
ment of solicitor-general to the southwestern 
judicial district. 
nently at Americus, and four years afterwards 
became judge of the Superior Court. After he 
had served five years he resigned and accepted 
a nomination for congress. He entered the 
house of representatives at the beginning of 


In 1878 he located perma- 


the session of 1883, and served for eight years. 
It was principally as congressman that he at- 
tracted attention throughout the country. 

‘he ex-speaker ranked well as a sagacious 
man of affairs and parliamentarian. While at 
all times earnest and sincere, and courageous 
beyond question, he never grew unduly ex- 
cited, and never lost command of himself. 
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His experience on the bench was of great ser- 


vice to him in his legislative career. This 
quality in him was strongly marked during the 
exciting times in the house. 

Judge Crisp was often in the forefront of the 
minority’s engagements with Speaker Reed, 
and at times led the opposition to the speaker, 
but he always carried himself with the utmost 
self-command. Mr. Reed could never, by any 
of the arts of fencing which he used so skill- 
fully while in the chair, succeed in ruffling the 
calm and judicial spirit of the Georgia leader. 
This cool and imperturbable temperament is 
pre-eminently the quality a speaker should pos- 
sess, and particularly when so much of general 
party interest depends upon the action of the 
house of representatives. 

Judge Crisp while in congress served with 
distinction on the election committee. He 
had charge of the Democratic side of all the 
important contested cases during several years, 
and in the last house, when so many Demo- 
crats were unseated, his services in making 
clear the partisan action of the majority were 
recognized as of great value to his party. 

The encounters in the house between Mr. 
Reed became historic. 
Although fierce partisans, each entertained a 
deep respect for the other, and one of the 
popular stories floating about the lobby during 
these fights was Crisp’s shot at Reed, when he 
said, “I approach the speaker with the same 


Crisp and Speaker 


feelings that a Hindoo draws near to his idol 
—I know that thou art ugly, but I feel that 
thou art great.” 

He took a front rank in the house as a par- 
liamentarian after he had served long enough 
to become familiar with the peculiar rules and 
traditions which govern the proceedings of con- 
gress, and he was properly regarded as one of 
the strongest leaders of the party in a battle 
over the rules. It was his thorough equipment 
in this respect which made him one of the best 
opponents of Speaker Reed in the attempt of 
the latter to overthrow all the previous tradi- 
in the 51st congress. 
Speaker Reed was successful because he had a 
majority behind him, and he insisted on count- 


tions of the house 


ing that majority as the equivalent of a voting 
quorum, but Mr. Crisp dogged him at every 
point with a tenacity, a breadth of knowledge 











and an evenness of temper which were a good 
match for Speaker Reed, in a parliamentary 
sense, if not in actual force. 

Mr. Crisp in this contest did not present 
quite the imposing personality of Mr. Carlisle, 
but when the latter was promoted early in the 
session to the senate the natural leadership de- 
veloped by common consent upon the member 
from Georgia. Mr. Springer, Mr. McMillin 
and other Democratic leaders could not com- 
pare with him in knowledge of the rules nor in 
the coolness and precision with which they 
stated their position to the speaker. Mr. Crisp 
would have been a powerful candidate for the 
speakership if he had never been called upon to 
measure swords with Speaker Reed in such a 
battle as that which occurred in the 51st con- 
gress, but there is no doubt that this gave him 
ahold upon his Democratic associates which 
contributed greatly to his victory over Mr. 
Mills and other candidates when the Demo- 
cratic caucus was held on the eve of the open- 
ing of the 52d congress. Mr. Mills never 
claimed high standing asa parliamentarian, and 
took but a limited part in the great struggle 
against counting a quorum without a call of 
the roll. 

Mr. Crisp was comparatively conservative 
upon both the tariff and silver questions, and 
was sufficiently satisfactory to the strong dele- 
gation from New York to receive their votes for 
the speakership, except the few who were radi- 
eal supporters of a revenue tariff. The lines 
were drawn by the friends of Mr. Mills between 
him as a revenue reformer and Mr. Crisp as a 
conservative of the Randall type. Mr. George 
Fred Williams threw himself into the contest 
for Mr. Mills at that time with his usual pictur- 
esque enthusiasm, and he and Mr. Sherman 
Hoar refused to vote for Mr. Crisp, even after 
his victory in the caucus, because they had 
pledged themselves not to vote for a champion 
of free silver coinage. It was well understood 
that there was no personal feeling against Mr. 
Crisp, and Mr. Williams called upon him 
shortly after his election to give him that 
assurance. 


——.—_—_—__—_—_ 


A holder of stock in a national bank is not enti- 
tled to offset against an assessment ordered by the 
comptroller upon his stock the amount of his depos- 
its at the time the bank became insolvent. (Wingate 
v. Orchard [U. 8. C. C. of App.] 75 Fed. Rep. 241.) 
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THE DANGER TO THE SUPREME COURT 


HE reference in the Democratic platform re- 
cently adopted at Chicago to the Supreme 
Court of the United States, considered with refer- 
ence to the entire platform and the declarations of 
its chief supporters, have aroused considerable 
anxiety in the minds of many people as to the 
probable action of the party toward the court, in 
case the Democrats carry the coming national elec- 
tion. By many thoughtful persons, the clause in 
the Democratic platform, in reference to the Su- 
preme Court, “as it may hereafter be constituted,” 
has been interpreted to mean that the court will be 
augmented, if necessary, in order to obtain its sanc- 
tion of the measures enacted by the next congress. 
In case the Democrats elect a president and a 
majority of congress, they will, in accordance with 
their policy, proceed to enact a law providing for 
the free and unlimited coinage of silver. By virtue 
of its constitutional powers, the Supreme Court 
would be entitled, upon a proper case brought  be- 
fore it, to declare a free silver act valid or invalid, 
as awhole or in part, as was done in the Income 
Tax cases, recently declared unconstitutional by 
this court. If the court should deem a free silver 
act repugnant to the Constitution of the United 
States, it would, of course, adjudge such an act to 
be invalid. 

It appears to be reasonably certain, that if the 
Supreme Court should declare a free silver measure 
unconstitutional, the Democratic party would con- 
tend that the court had thwarted the popular will 
as indicated by its verdict upon the free silver issue 
at the polls. In such an event, the Democrats might 
adopt the procedure sometimes resorted to in Eng- 
land, where the custom is to augment the house of 
lords in order to pass a popular measure that has 
received the sanction of parliament and the crown, 
and the same procedure once resorted to in this 
country, and increase the number of judges so as to 
bring the Supreme Court into harmony with the 
views of the dominant party in congress. 

The question then arises: Would a law providing 
for the free coinage of silver be held unconstitu- 
tional by the Supreme Court ? 
question must depend upon the scope and effect of 
the law. This question may be treated under two 
main divisions. First, the intrinsic character of 
the free silver act itself, and the co-ordinate legis- 
lation necessary to effectuate the aims of the free 
silver advocates. Second, the effect of a free silver 
act upon public or private contracts. 

A careful consideration of the provisions and scope 
of the Democractic platform, together with the char- 
acter and specific utterances of the party nominees 
and their supporters, indicates that the chief pur- 


The answer to that 


| . . . . 
| pose of the Democratic party, in case it is entrusted 


with power, would be to enact a law providing for 
the free and unlimited coinage of silver in a ratio 
with reference to gold of 16 to 1. Congress is em- 
powered to regulate the currency of the country, 
and may, therefore, pass an act for the coinage of 
gold or silver on such terms as it deems expedient, 
And the Supreme Court would probably sustain 
such a law, in so far asthe question of mere coinage 
would be concerned, since the function of the Su- 
preme Court is not to determine the wisdom of an 
act of congress, but whether the act is in harmony 
with the letter and spirit of the Constitution. The 
crucial test of a free coinage act at the bar of the 
Supreme Court would be upon the uses which the act 
declared the silver coined under its provisions should 
be applied, or, the effect of the silver so coined upon 
commercial transactions or private contracts, 

The ostensible purpose of free coinage is to ex- 
pand our circulating medium; but it would appear 
that the real purpose of such an act would be to 
afford a measure of relief to debtors. 
age act would provide that the silver coined there- 
under should be legal tender forthe payment of all 
debts. 


If, as the advocates of the gold standard contend, 


A free coin- 


the free and unlimited coinage of silver dollars at a 
ratio of 16 ounces of silver to 1 of gold would pro- 
duce silver doilars worth but fifty-three cents each, 
and such dollars were declared legal tender for the 
payment of all debts, it might be supposed that 
cases would arise which would require an adjudi- 
cation of the Supreme Court, as to the validity of 
the Free Coinage Act. For there are certain cases 
where creditors would, if compelled to accept sat- 
isfaction for contracts in depreciated silver, suffer 
great wrong. Take the case of a mortgage on real 
Both 
the mortgagor and the mortgagee contemplated the 
payment, under the existing gold standard, of the 
debt secured by the mortgage, in money equal in 
value to the standard gold dollar, or one hundred 
cents on the dollar. Now, to compel the mort- 
gagee, under such circumstances, to accept payment 
of his loan in silver dollars worth fifty-three cents 
on the dollar, measured with reference to the stand- 
ard gold dollar, or a little more than half of the 
amount justly due him, would be a gross perversion 
of justice. Yet, in such a case, the Supreme Court 
could afford the injured mortgagee no redress, since 
it isthe settled law that a man who executes a con- 


estate, for instance, executed five years ago. 


tract requiring the payment of money, without any 
stipulation as to the character of the money to be 
paid, assumes the risk of being compelled to accept 
any kind of money which is by statute rendered 
legal tender at the time the payment is to be made. 

But a free coinage act might contain provisions 
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which would come within the inhibition of the Con- 
stitution, and be declared invalid by the Supreme 
Court. Such provisions might declare the specific 
uses to Which the silver coined under the act should 
be applied, or that silver should not be demonetized 
by contract. The platform adopted by the Demo. 
cratic-Populist party at Chicago declares, among 
other things : 

‘‘We favor such legislation as will prevent for the 
future the demonetization of any kind of legal tender 
money by private contracts.” 

This means that the party which adopted the 
platform favors a law which would prevent a creditor 
or investor from stipulating in a contract that he 
shall be paid in gold. Would a statute of this 
effect be nullified by the Supreme Court ? Un- 
doubtedly it would be as against public policy and 
a restraint to trade. For, by the common law and 
the usages and customs of the commercial world, 
the principle that a creditor may surround his con- 
tract with a reasonable degree of protection and 
guard against the possibility of being defrauded of 
a part of his claim through depreciation in legal 
tender currency has always been fully recognized. 
Were it otherwise, people would hesitate to risk 
their means in apprehension of radical changes in 
the financial policy of the government. There is 
an obvious distinction between a contract requiring 
payment in currency worth one hundred cents on a 
dollar, and a contract for usurious interest, since 
the former kind of contract would contemplate the 
payment in full of a just debt and would be lawful, 
whereas a contract exacting usury would call for a 
greater sum than the creditor would have a right to 
exact and would be unlawful. 

Would a free coinage act making silver legal ten- 
der for all debts affect existing contracts which by 
their terms require payment in gold ? 

A large portion of the indebtedness of this coun- 
try, public or private, is evidenced by bonds issued 
payable in gold, and large numbers of such se- 
curities are held by the people of Europe. Such 
bonds may be grouped into three classes : 

First. United States government bonds. 

Second. State or municipal bonds, and 

Third Bonds issued by private corporations, 

A large proportion of the bonds of this character 
are by their terms expressly made payable in gold. 
These bonds evidence a debt owing by the makers 
tothe holders for value and constitute a contract 
between the makers and the holders not only that 
the debt shall be paid, but that it shall be paid at 
such times at such interest, and in the kind of 
money the instrument specifies. Hence, if a bond is 
by its terms expressly payable in gold, the character 
of the money stipulated to be paid constitutes an 
important and valuable feature of the contract. 





Such a stipulation would be supported by a good 
consideration, would be lawful, and constitute a 
valid obligation on the part of the obligor of the 
bond to pay it in gold. 

Now it would be a monstrous perversion of justice 
on the part of the government to attempt to compel 
the holder of a bond expressly payable in gold, to ac- 
cept payment in silver of a depreciated value, and to 
such a procedure it would seem almost inconceivable 
that the government would ever resort. And yet the 
free silver party, if successful in the coming national 
election, might resort to such a measure of relief, 
since if this party attains power at all, it will do so 
through the aid of the debtor classes who hope to 
secure relief from valid obligations through the 
intervention of the government. But if the gov- 
ernment should adopt this radical policy of com- 
pelling creditors who are entitled by the terms of 
their contract to be paid in gold, to accept payment 
in silver, the Supreme Court of the United States 
would interpose its power to prevent such injustice. 
What then? If the government persisted in its 
course, there would be but one method by which it 
could attain its purpose -— to prostitute the Supreme 
Court, and make it a subservient tool of congress. 
Such a method, a free silver government, judging 
from the declaration of its platform on this subject 
and the expressed seutiments of its leaders, would 
not hesitate to adopt. 

The Constitution of the United States enacts that 
private contracts shall not be impaired by legisla- 
tive action, and this provision was adjudged valid 
by the Supreme Court in the famous Dartmouth 
College case, a decision which is a landmark in our 
judicial system, and an undoubted authority upon 
contracts. A bond executed by the government or 
by a corporation, and transferred for value to a pur- 
chaser, becomes a private contract within the pur- 
view of the Constitution. And if such a bond is, 
by its terms, expressly payable in gold, the instru- 
ment is rendered impervious to legislative action by 
the Dartmouth College case. 

If a free silver government should augment the 
Supreme Court for partisan purposes, would that 
tribunal overturn the solemn decision rendered by 
it in the Dartmouth College case, and hold that a 
free coinage act declaring that a// debts, regardless 
of the tenor of any contract regulating the mode of 
payment, was valid? In such event, all bonds or 
other contracts requiring the payment to be made 
in gold, could be satisfied by the payment of silver, 
although silver might be worth only half as much 
as gold. 

But would a free silver government adopt such a 
revolutionary policy? I apprehend that it would. 
For, according to the declarations of the free silver 
advocates, this country is in a desperate condition; 
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hence relief could be attained only by the admini- 
stration of desperate remedies. If a free silver gov- 
ernment adopts the radical and dangerous pro- 
cedure of prostituting the Supreme Court for parti- 
san purposes, it would not hesitate to destroy all 
public or private contracts, in response to the inor- 
dinate demands of its creators, and compel the 
court to legalize the acts of the government. One 
radical innovation would lead to and 
anarchy would be the result. 

It may become necessary in order to carry out 
fully the programme of the silver party to prosti- 
tute the Supreme Court and render the silver coined 
on aratio of 16 to 1, with reference to gold, legal 
tender for all debts. By such means the people of 
this country could be compelled to accept silver in 
payment of contracts expressly made payable in 
gold. But when we would come to discuss this 
question with English holders of our securities, 
serious difficulties would be encountered. 

Once the Supreme Court is augmented and ren- 
dered subservient to congress, and the exalted dig- 
nity and prestige of this great and powerful tri- 
bunal will be destroyed, and it might then become, 
like the Roman senate of the days of the later 
Byzantine emperors, a mere creature to register the 
decrees of an higher authority. 

GEORGE A. BENHAM. 
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COURT OF APPEALS. 


WILL — CONSTRUCTION OF SEC. 2653a, CODE 
CIVIL PRO. 


Joun H. Lewis er Au., Execurors or THE Last 
Witt anp Testament oF THomas H. Lewis, 
DecreaAseD, ResronpENTs, v. Eminy N. Cook er 


AL., APPELLANTS. 


- action was brought in the Supreme Court to 

obtain a judgment declaring invalid the will 
of Mary Snelling, deceased, and the probate 
thereof. The complaint sets forth the death of the 
testatrix and the admission of her will to probate. 
It alleges that it was not her will, that she was in- 
competent to make a will, and that the execution 
of the will was void for having been procured 
through undue influence. It alleges that the plain- 
tiff and the defendants, other than the defendants 
Cook and Codling, are nephews and nieces of the 
testatrix and that the defendants Emily and Richard 
Cook are the sole legatees named in the instrument. 
The defendants Emily and Richard Cook and the 
defendant Codling (the executor of the will), in 
their answer, as for a first defence, alleged the mak- 
ing of the will and set it forth as a part of the 
answer. They alleged its admission to probate; 








that she left nothing but personal estate and that 
she left her surviving no husband, parent, child, 
brother or sister and no relatives, except the plain- 
tiff and the other defendants in the action, who are 
nephews and neices and who, upon the probate 
proceedings before the surrogate had contested the 
will. 
action was not maintainable under the provisions 
of section 2658a of the Cede of Civil Procedure 
pursuant to which, the plaintiff has brought this 
action. The will of the testatrix gives all her 
property of every kind and description to the de- 
fendants Richard W. Cook and Emily N. Cook. ‘To 
that defence of the answer the plaintiff demurred, 
on the ground that it was insufficient in law upon 


They alleged, upon various grounds, that tle 


the face thereof. At Special Term the demurrer 
was sustained, and, upon appeal to the General 
Term, the interlocutory judgment in favor of the 
plaintiff upon the demurrer was affirmed, By leave 
of the General Term, the defendants have appealed 


to this court. 
Thomas Young, for appellants. 


L. R. Beekley, for respondents. 


Gray, J.: If any authority exists for the main- 
tenance of such an action, it must be found in sec- 
tion 2653a of the Code of Civil Procedure; which 
was enacted in 1892 and inserted in the article in 
the Code, entitled ‘‘ Revocation of Probate.” Sec- 
tion 2647, in that article, provided for the case of 
“a person interested in the estate of a decedent” 
and authorized the institution of a proceeding in 
the Surrogate’s Court by way of a petition attacking 
the validity of the will and praying for the revoca- 
tion of the probate thereof. The other sections in 
the articlejprescribed the procedure to be followed, 
and as section 26532 was added as a new section 
and without any words repealing the prior provi- 
sions, or in terms affecting their force and purpose, 
it must be deemed to comprehend another and a 
different case, when providing a remedy for a ‘* per- 
son interested ina will” admitted to probate in this 
State. The article distinguishes the person inte- 
rested in a will from the person interested in the 
estate. The inquiry, therefore, must be, whether 
the plaintiff is one of those persons to whom this 
section could, and was intended to apply. If it 
appears that the plaintiff does not answer to that 
description and that such an action could not be 
brought by him, then it was open to the defendants 
to attack his position as a complainant. The rule 
in such cases is that where the plaintiff has de- 
murred to the answer and raises the question of its 
sufficiency in law, whether it is sufficient or not, 
the judgment of the court is invoked upon the law 
of the case as presented by the pleadings. (Wright 
v. Booth, 69 N. Y. 620.) 

Taking the language of the section in the ordi- 
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nary signification of words, it would refer only to a 
person who was interested in the maintenance of the 
will, and not to one claiming in hostility to it and 
that such is the correct application of the section 
becomes clear as we consider its relation to the 
other provisions of the code and the purpose it ac- 
complishes. The section reads that ‘‘Any person 
interested in a will or codicil admitted to probate 
in this State, as provided by the Code of Civil Pro- 
cedure, may cause the validity of the probate thereof 
to be determined in an action in the Supreme Court 
for the county in which such probate is had. All 
devisees, legatees and heirs of the testator and other 
interested persons, including the executor or admin- 
istrator must be parties to the action. * * * 

The issue of the pleadings in such action must be 
confined to the question of whether the writing pro- 
duced is or is not the last will and codicil of the 
testator or either.” This language contemplates an 
action to be brought by some person interested in 
sustaining the will, to which all persons interested 
in the disposition of the testator’s estate shall be 
made parties and wherein the validity of the pro- 
bate of the will may be determined conclusively as 
Under 2647 and 2648 au- 
thority already existed for the maintenance of a 


against them. sections 
proceeding by ‘‘a person interested in the estate of 
the decedent” to revoke the probate of a will at 
any time within one year after the recording of the 
decree admitting the will to probate. He had the 
opportunity of contesting before the surrogate the 
validity of the testator’s will, and he had the right 
to continue the contest through the Appellate 
Courts; but section 2647 gave to hima year from 
the recording of the decree within which he might 
revive the contest and secure a trial of the matter 
(Hoyt v. Hoyt, 112 N. Y. 493, 506.) 
There was no way, however, by which the validity 


de Novo. 


of a will and its probate could be once and for all 
established and placed beyond attack by the heirs- 


sme 


at-law, until the enactment of section 2658a. It 


was open to them to bring ejectment at any 
time and to put the validity of the will of the de- 
cedent in question and a person taking an inter- 
est under the will of a decedent was _ with- 
out remedy to establish his title and to prevent 
In Long v. Rodgers (79 Hun, 441) 


Mr. Justice BArrert delivering the opinion of the 


such actions. 


court, spoke of the object of this enactment as 
being to expedite the settlement of estates and 
said : ‘*It was to remedy this evil, to enable per- 
sons interested in sustaining a will as to real estate 
to gather all possible contestants into one forum, 
and, in effect, to ‘ conclude all mankind,’ that the 
section in question was added.”’ The section was 
added to the article in which it is placed, and it was 
not intended to substitute it for the existing scheme, 





which regulated the mode in which persons inter- 
ested in the estate of the decedertt might question 
the probate of a will. It provided a simple and 
effective procedure, by resort to which any person 
interested in maintaining a will or codicil, which 
had once been admitted to probate, might cause the 
validity of the probate to be determined in a man- 
ner which would thereafter prevent the maintenance 
of other actions involving that question. So re- 
garded, the section does not apply to a person situ- 
ated as the plaintiff in this action was. He was not 
named in the will, and took no benefit or advantage 
under it. His interest was in opposition to the 
will. All the interest that he could pretend to was 
that interest in the estate of the decedent which 
the law would entitle him to, if the will were de- 
clared to be an invalid testamentary disposition. 

In our judgment the plaintiff was not a person 
interested in the will of Mrs. Snelling and, there- 
fore, was not authorized to bring this action to 
determine its validity, or that of its probate. The 
judgment appealed from should be reversed and 
judgment should be ordered for the defendants and 
appellants on the demurrer, with costs in all the 
courts. 

All concur, except BARtTLET?, J., dissenting. 


Judgment accordingly. 


a 


Compromise and Arbitration. 


A Paper Read before the Incorporated Law Society at 
the Annual Provincial Meeting, 


BY 
C. H. PICKSTONE, 
OF RADCLIFFE BRIDGE, ENGLAND. 


“Tt may be—I do not say it isso—that the men of London 
may prefer to have their causes settled quietly and inexpen- 
sively by some sensible and honorable man who knows the 
nature of the business, and may be trusted, to the enormous 
expenditure and endless delay which often follows the litiga- 
tion of questions in courts of Law.” 

In 1891, when the late Chief Justice Coleridge 
hazarded this significant suggestion, the whole 
country, and particularly London, had gone arbi- 
tration mad. The Queens’s Bench was despised 
and rejected, not merely by the lay, but also by 
the law press, as any one who takes the trouble to 
look up the back numbers of some of the legal periodi- 
cals can verify, and arbitration was loudly proclaimed 
to be the panacea for the injured litigant. Since 
then many important changes have taken place, and 
not only the ‘‘men of London,” but the country at 
large, is better able than it was to judge of the 
value of arbitration as a medium for the settlement 
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of differences. It accordingly occurred to me that 
the present was a fitting time and occasion on which 
to offer a few remarks on the comparative efticiency 
of arbitration, since if it in truth commends itself to 
the people, we have no right to complain, for every 
right-thinking man will recognize that his own in- 
terests must also be subordinated to the public weal, 
as he is after all but a servant of the people. In 
approaching this subject we ought not to forget 
that a lawyer occupies a position entirely different 
toalayman. It is a position, indeed, of some deli- 
cacy, for if he is worth a straw to his profession 
and to the country he should have a certain amount 
of affection for the old common law which he has 
sworn to stand by and uphold, 
in this high and proud sense of the term, it stands 
to reason that he will be inclined to be hypercriti- 
cal in his opinion of a remedial agency the very 
existence of which must be a reproach to the 
law. Nor must it be forgotten that it is, and has 
been for centuries, an integral principle of our 
creed that arbitration and law cannot stand 
together, that law must be supreme, and that an 
attempt to substitute the arbitration room for 
the queen’s courts, or, in other words, to ‘‘ oust the 
jurisdiction ” of the queen's courts, is to the very 
hour illegal. 


If he is a lawyer 


There is thus a certain tinge of 
heresy about a lawyer's espousal of the cause of ar- 
bitration. Given a science of law which—as I be- 
lieve ours does—appeals to the reason, and has the 
confidence of the people, all that is needed is proper 
machinery for applying it, and I think there can be 
no question that it is not the /aw of England, but 
the administration of it, which has been the parent 
of arbitration. In the abstract who will deny that 
arbitration is essentially unsatisfactory ? For arbi- 
tration is not Jaw atall. Lawis a science built 
up of the accumulated ‘‘ wisdom of ages,” the 
aim and object of which—to borrow the quaint 
metaphor of the ancient sage—is to insure that 
‘*each shall sit under his own vine or fig tree, and 
none shall make them afraid.” Arbitration, on the 
other hand, has a contempt for legal principles. It 
is an illusory, impalpable quantity, the ephemeral 
delivery of a casual mind, the aim and object of 
which is to achieve that notorious impossibility, the 
serving of two masters. How bitter, then, must be 
our sense of humiliation to observe lawyers occupy- 
ing high positions, and legal periodicals of com- 
manding influence, contrasting law and arbitration 
unfavorably to the former. It has always been a 
mystery to me how anyone with any experience of 
the remedy could recommend arbitration as a 
medium for the settlement of differences; but to 
have great lawyers do so without apology has 
seemed to me nothing short of an insult to the peo- 
ple. You remember how the idea that a father, of 





whom his son asked ‘‘bread,” would give him a 
“stone,” was ridiculed. But to give a stone in 
place of bread isno more than parallel with the in- 
congruity of a lawyer offering his client, in place of a 
draught from Wilmot, C.J.’s, “ pure fountain of 
justice,” a mouthful of that sickly adulteration 
which is dispensed in the arbitration room, and the 
better quality of which is denominated “ substantial 
justice.” I challenge anyone, lawyer or layman, to 
combat the assertion that, speaking 
generally, the most unsatisfactory tribunal which 
the wit of man has yet devised is the arbitration 
room. How unsatisfactory ? From every 
point. I maintain that it has nota solitary good 
point to recommend it. Is the Queen’s Bench 
costly? What is arbitration ? Is the Queen’s Bench 
dilatory ? More so than it ought to be, I admit. 
But at any rate her majesty’s judges have no inter- 


deliberate 


stand- 


est in prolonging the proceedings, which cannot be 
said of lay arbitrators, whose remuneration expands 
with thelength of their sittings. But it is urged that 
a judgment of the Queen’s Bench is indeterminate. 
What could be more indeterminate than an award ? 
It is notorious that an award is often but the be- 
ginning of litigation, for even if it survive the 
charge of irregularity, it is open to a host of legal 
objections that could never be launched against a 
judgment; and the client who has been flattering 
himself with the thought that in electing to go to 
arbitration rather than law he has done a good 
stroke of business, will in all probability experience 
that unpleasant sensation popularly described as 
‘getting out of the frying pan into the fire.” But 
the most striking refutation of the efticacy of arbi- 
tration, and its strongest condemnation, is that if 
never satisfies either party. No one who has studied the 
facesissuing from a law court—whether it be the great 
tribunal of justice in the Strand, or the humblest 
of county courts — can fail to distinguish the vic- 
tors; their beaming countenance and animated con- 
versation betray them, and I know of no more 
exuberant joy than that of the litigant who has 
suecessfully vindicated his right against another's 
might. But let an observer study the faces that 
emerge from the arbitration room, and what does 
he see? Instead of the beaming countenance of a 
victor and the plucky grin-and-bear-it air which in 
my experience has ever been characteristic of the 
Englishman fairly beaten, there emerge two crest- 
fallen and utterly woe-begone individuals, endeavor- 
ing to look pleasant, though obviously consumed 
And why? 


ever wins 


with a devouring longing to swear. 

Because neither side has won — no ‘‘ side ”’ 
in the arbitration room. A laudable attempt is 
made to mete out that nondescript quantity, sub- 
stantial justice —a commodity which it is exceed 
ingly difficult to measure, and which pleases no one. 
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What is ‘‘ substantial justice ?” It certainly is not 
pure justice; it is justice minus just so much as is 
covered by the qualifying term ‘‘ substantial.’ It 
is neither fish, flesh, nor good red-herring. It bears 
the same relation to the genuine article that plated 
silver bears to silver plate or that ‘‘ fresh” eggs 
bear to “‘newly-laid.” It is, in fact, a commodity 
of which a lawyer should be ashamed, and with 
which a client is generally as disgusted as is an 
honest man who has secured that brutum fulmen, 
the ‘‘moral”’ victory. Oh, the chilling ‘rony of 
this term! And yet it is the invariable consolation 
of the arbitration room. Even if one party is pal- 
pably in the right, and as such entitled to the ver- 
dict, how frequently is a sop thrown to the other in 
the shape of a remission of the winner's costs, the 
being saddled with which takes all the gilt off the 
victory. No, for my part I am firmly convinced, 
and I do not scruple to assert, that the accepted 
motto of the British litigant is ‘‘ Win or lose!” 
‘Give us victory or give us death! ” is the popular 
sentiment, no half-hearted ‘‘moral” victory. In 
nearly every case one’s client is either right or 
wrong. If he is right it is an insult not to vindi- 
cate it; if he is wrong it is an injustice to make his 
opponent bear a portion of his punishment. I do 
not, of course, decry ‘‘ conciliation; ’’ no one knows 
better than a lawyer how necessary conciliation 
sometimes is. But “ conciliation” and ‘‘compro- 
are by no means synonymous. One may 
employ conciliation even to the extent of inducing 
the client to ‘‘ forgive his enemy,” but beware of 
compromise. The distinction between ‘‘ concilia- 
tion” and ‘‘compromise”’ is clear; the one is an 
argument with unreason in the sacred precincts of 
your own office, and preparatory to the ‘letter be- 
fore action.” The other is addressed to your oppo- 
nent; it is an admission of weakness, and as such is 


” 


mise 


viewed with suspicion by a strong man, and as a 
sign of ultimate capitulation. 
a client wants is not to fight at all-unless he is legally 
right, but, having once made up his mind to fight, 
it is guerre le mort /é Which of us has not had 
occasion to bitterly regret his own want of initial 
firmness when, at the end of a protracted series of 
letters ‘‘ without prejudice,” he finds himself com- 
pelled to fight with an attenuated case? There are 
probably few of us who have not experienced the 
bitter sense of mortification aroused by the sugges- 
tion (generally of weak or impatient judges) ‘‘ Can- 
not you two gentlemen put your heads together ?” 
—the usual meaning of which is that the judge, for 
some (generally) inscrutable reason—sometimes, in- 
deed, for no reason at all-—has determined that the 
case is one for compromise. Although it is offered 
as a suggestion, no one knows better than the un- 
fortunate advocates to whom it is addressed that it 


My opinion of what 





it is an imperative command. Compromise at any 
stage is an expedient that demands the greatest 
tact and most anxious consideration on the part of 
the practitioner, and is seldom to be recommended, 
except perhaps where it will prevent the washing of 
a lot of dirty linen. But it is compromise at the 
eleventh hour and under pressure that breaks the 
heart of the lawyer and disgusts the client. To 
such an extent, indeed, do I believe compromise to 
be abhorrent to the instintces of the Englishman that 
I do not hesitate to say that a man who gets the 
reputation of being a ‘‘settling” and not a *‘ fight- 
ing” lawyer is doomed. Compromise is the very 
life of arbitration. The fact is, that in the usual 
case of a reference to two arbitrators the arbitrators 
have no pretensions to judicial impartiality, and 
are mere partisans, each considering that his 7é/e is 
to do the best he can for ‘‘his man,” and utterly 
oblivious of the fact that they should regard and 
behave themselves as judges. 'Tosuch a pass have 
things come that the usual course of proceeding 
now seems to be, when one party has nominated as 
his arbitrator a person obviously disqualified by in- 
terest or bias from bringing a judicial mind to bear 
on the facts, his opponent, instead of objecting and, 
if necessary, applying for an injunction, resignedly 
takes refuge in the craven expedient of appointing 
“arbitrator” equally prejudiced 
The offspring of two blacks 
Is it sur- 


a second so-called 
in the other direction. 
is, however, notoriously not a white. 
prising that in such circumstances they fail to 
agree, and that the services of the umpire are al- 
most invariably requisitioned ? The absolute ille- 
gality of this partisanship of arbitrators is un- 
questionable, and was strongly insisted upon by 
Erle, J., in the case of Oswald v. Gray (24 L. J. Q. 
B. 69), when he said: ‘‘It appears in the present 
case that each of the arbitrators has considered him- 
self as the agent of the party who nominated him. 
This is a notion which ought strongly to be re- 
pudiated, and it is wrong for an arbitrator so nomi- 
nated to consider himself appointed to take care of 
the interests of one party only and not of the other 


as well.” How such a tribunal proceeding on such 


an apology for legal principles can ever commend 
itself to a lawyer has always appeared to me incom- 
Nor have I in a provincial practice 


prehensible, 
discovered any popular demand for it. On the 
contrary, I have oftentimes witnessed the mortitica- 
tion of a client who, thanks to the pernicious ‘‘ ar- 
bitration clause,” or the grandmotherly solicitude 
of parliament, discovers too late that he has, all 
unwittingly perhaps, been deprived of what he had 
fondly thought was his inalieanble right—the right 
of invoking the aid of his country’s law. Such is 
the occasion which to get an _ out- 
spoken estimate of Englishman’s idea 


on 
an 
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of arbitration. If anyone thinks this assertion 
extravagant, let him study the digests for the last 
ten years, and see the variety of attempts which 
have been made to escape the octopean grasp of 
a stringent arbitration clause; to escape, that is to 
say, a tribunal which was presumably the party’s own 
original choice. It has been urged that the public 
have lost confidence in the Queen’s Bench, and have 
demanded a substitute. I do not believe this is so, 
and have yet tv meet the ‘‘ business man ” who 
placed the arbitration room above the queen’s 
bench as a medium for the settlement of differences. 
Let the apologists for arbitration say what they 
will, no ‘arbitration chamber” can command the 
confidence and respect with which the queen's 
courts, in spite of their shortcomings, are regarded 
by the British public. A judge is notoriously in- 
dependent of the parties who come before him — 
indeed, they scarcely know whence he comes or 
whither he goes; he can view with perfect mental 
equipment the issue he has to try; long training and 
practice have formed in him the habit of grasping 
facts rapidly, of appreciating their relative signifi- 
cance, and of drawing correct inferences from them 
And above and beyond all, 
there is the certainty that he will decide the issue 
by the application of intelligible and accepted legay 
principles, the soundness of which can, if necessary, 
be tested, instead of by the haphazard ‘‘ difference 
splitting ” which prevails in the arbitration room. 
A judge (without a jury for preference) is an infi- 
nitely better and more satisfactory tribunal than 
any body of arbitrators, voluntary or official, can 
ever be. No judge is less given to loquacity than 
Day, J., but even he broke out on a recent occasion 
at Manchester. ‘It is shocking to think,” he said 
‘*that actions of this sort (colliery flooding) some- 


with logical precision. 


times go to a reference, and last from month to month, 
often for more than a year; whereas under the 
present circumstances (trial at the assizes) this case 
has occupied only four days and a_ fraction.” 
There is another argument which has always seemed 
to me to afford a striking condemnation of the 
theory of settling disputes by arbitration. and upon 
principles other than legal, and I hope you will not 
consider it a far-fetched one. I refer to the fact 
that in the Revealed Law — where one might per- 
haps more than anywhere else have expected to find 
the “give and take” principle propounded — legal 
principles applied by duly constituted ‘‘ judges’s 
were insisted upon as the only proper medium for 
the settlement of differences. If we turn to Deut, 
xvii we find this stated with remarkable force and 
precision : ‘‘If there arise a matter too hard for 
thee in judgment between blood and blood, between 
plea and plea, and between stroke and stroke, being 
matters of controversy within thy gates, then shalt 





thou arise * * * and shalt come unto the 
judges that shall be in those days, and inquire, 
and they shall shew thee the sentence of judy 
ment. And thou shalt do * * * accord- 
ing to the sentence of the law they 
shall teach thee, and according to the judgment 
which they shall tell thee thou shalt do; thou shalt 
not decline from the sentence which they shall shew 
thee to the right hand nor to the left.” This re- 
markable pronouncement should have special 
weight and influence with a lawyer, inasmuch as 
our law, as Blackstone reminds us, is in part 
founded upon and “should not be suffered to con- 
tradict” the revealed law. But apart from this 
consideration and from any question of religious 


which 


opinion, it is interesting as evidencing the rejection 
in a primitive state of society of the method and 
principle of arbitration. Why was it rejected? | 
think I have said enough to show that both in the 
abstract and in the concrete arbitration as a medium 
for the settlement of differences is an egregious 
failure. There is, however, a last consideration 
which perhaps more than any amcunt of abstract 
reasoning should serve to drive home the last nail 
in the coffin of arbitration. Of course I allude to 
the chequered career of the ‘‘ Infant English Tribu- 
nal of Commerce,” as its progenitors fondly termed 
it, which on the 23rd of November, 1892, was born 
into an expectant world. Some of us will doubt- 
less recollect the despairingly pessimistic paper read 
by our friend, Mr. Herbert Bentwitch, at Manches- 
tor, three years ago, in which he deliberately es- 
poused what he candidly admitted was a “ policy 
of despair,” 7. e., the cause of arbitration, particu- 
larly in reference to the birth of the ‘‘ infant” in 
question. It will be remembered that he lugubri- 
ously asserted that the time had arrived when we 
lawyers “ must follow to the chambers of arbitration 
the work which 
courts.”” Like Moses of old, he would have led us 
into a ‘promised land,” a land * flowing with 
milk and honey,” even the fertile plains of the 
Chamber of Arbitration, which, he seductively 
assured us, might be made “the very tribunal for 
solicitors.” The invitation, however, fell on deaf 
ears; lawyers preferred to sojourn in the ‘‘ wilder- 
ness of single instances.” And the event proves 
their wisdom. Had we followed Mr. Bentwitch's 
lead into his promised land, one thing is very cer- 
tain, and that is that long ere this we should have 
been reproaching him in the language of the an- 
cient Israelites: ‘‘ Wherefore have ye brought us 
into this evil place? It isno place of seed or of figs 
or of vines or of pomegranates,” for this lamentation 
would aptly describe the condition of the London 
Chamber of Arbiration. Most of us will recall the 
events which led up to the inauguration of this tri- 
bunal, and the expected crisis in our history which 


has been withdrawn from the 
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it was to have brought about. ‘* November 23, 
1892, is a day to be remembered in the legal his- 
tory of this country, for it witnessed the inaugura- 
tion of the most dangerous rival which our law 


courts have yet seen.” Vide Liverpool Journal of 


Commerce and Law Journal, vol. 27, p. 782. And 
that good old Job’s comforter, the Law Times, of 
course, had its periodical fit of hysterical pessi- 
mism: ‘*Twelve hundred matters are said to be 
already in the registry of the new city arbitration 
chamber, calling for settlement — anyhow but 
settlement. Each one of these 1,200 matters is 
a reproach to the Supreme Court of Judica- 
ture and to every successive government and 
to successive benches of judges who have allowed 
the established tribunals of the land to fall behind 
the age and the wants of the people.” (L. T. vol. 
94, p. 74.) The Law Journal alone refused to wel- 
come the ‘‘infant” and, undismayed by the croaking 
of the pessimists, loyaily stood by the Queen’s 
Bench, And has not its sagacity been abundantly 
established? Four short years have passed and 
what has become of this ‘‘dangerous rival” which 
was to supplant the effete and discredited Queen’s 
Bench ? What became of the 1,200 ‘‘reproaches” 
which the Law Times alleged were crying to heaven 
for redress? What has become of the appalling list 
of 68 folio pages recording the names of the 1,200 
“arbitrators” who were appointed to stem the pent- 
up torrent of ‘‘reproaches” which was expected to 
pour into the chamber the moment the door was 
opened? Tl > most striking answer to these in- 
quiries is, No one knows. We do know, however, 
that the “dangerous rival” that was to pioneer the 
way for the ultimate absorption of all the commer- 
cial business of the country, up to August, 1896, 
had only a beggarly forty cases submitted to its de- 
cision. ‘*How are the mighty fallen!” But it 
will not have lived in vain; for it has helped to 
arouse the profession from a state of chronic supine- 
ness to a sense of its duty to the public, which has 
resulted in several much-needed reforms in legal 
administration, some of which have already been 
brought into operation, while others are on the eve 
of accomplishment. It was expected at the time 
that the idea would ‘‘catch on,” and that similar 
tribunals would be established in commercial 
centers like Manchester, Liverpool, and Birming- 
ham. But Manchester and Liverpool were cautious; 
they were not so enamoured of the idea as London 
was; they wanted something more substantial than 
a Chamber of Arbitration. What said the Liverpool 
Mercury at the time? ‘ There are various reasons 
for doubting the advantages of such a chamber, the 
chief one being the want of the judicial element in 
arbitration. * * * The past experience of arbitration 
in this city has not been favorable. Some few years 





ago, when this method of settling disputes was much 
more in vogue, it was found that arbitrators (except 
a few much-sought-after ones) had an unfortunate 
and injudicious tendency to decide on the lines of 
‘splitting the difference, ’ a proceeding which, how- 
ever advantageous to the settlement of commercial 
haggling, does not recommend itself to the minds 
of suitors anxious for their rights.” I believe the 
Manchester Guardian has expressed similar views. 
We have it on the authority of a great politician, in 
a phrase which has now become classical, that ‘‘what 
Lancashire thinks to-day England will say to-mor- 
row.” And Laneashire’s thoughts on the arbitra- 
tion question would at length appear to be on the 
eve of realization by the concession of the one tri- 
bunal that has the heart and the confidence of the 
century, sci/., a judge of the High Court whose sittings 
will be substantially continuous, and who may be 
expected to do for Lancashire commercial cases 
what Mr. Justice Mathew has with such signal suc- 
cess accomplished for London. The conclusion to 
which one is irresistibly driven, is that the ‘‘men of 
London” do not ‘‘prefer to have their causes settled in 
the manner indicated--- hesitatingly, it is true-—by the 
late lord chief justice. The Queen's Bench. still 
holds first place in the hearts of the people, still com- 
mands the loyal affection and the confidence which 
is the reward of tried and faithful service. The 
preservation of this relationship between the law 
and the people rests with the profession ; and I 
believe we are fully alive to the responsibility, and 
ready to cheerfully sacrifice self-interest upon the 
altar of public expedience. It is certain that never 
before in legal history has the profession been so 
thoroughly awake to the fact that the law as a reme- 


dial agency is impotent unless the machinery for 
applying it is maintained in efficient working order, 
and with a due regard to the improvements which 
the exigencies of an ever developing commerce and 


civilization demand. If we persist in our agitation 
for certain well-recognized and pressing reforms— 
particularly the restriction of interlocutory appli- 
cations and appeals, the introduction of the whole- 
some principle of taxation that the unsuccessfui liti- 
gant must indemnify the victor, and the extension 
of the jurisdiction and readjustment of the fees 
in the county court--the pernicious expedient of 
involuntary compromise will be abandoned, the 
much-dreaded ‘arbitration clause’? will become a 
curiosity; and the chamber of arbitration, deprived 
of its only supports, will go down to an untimely 


, 


grave ‘‘unwept, unhonored, and unsung.” 


> 


Notes of Amevican Decisions. 


ASSIGNMENTS FOR CREDITORS — VALIDITY—MORT- 
Gaaces —The Oregon statute declaring invalid 
general assignments for creditors, unless made for 
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all creditors alike (Hill’s Laws, ch. 28, § 3173), 
does not prevent an insolvent debtor from _prefer- 
ring one creditor to another, and does not apply to 
or invalidate a mortgage made by an insolvent to 
trustees to secure certain creditors therein named, 
even though the ultimate effect of the mortgage 
may be to distribute the whole of the insolvent’s 
estate to such creditors, in the same manner as if 
an assignment had been made in the mode inter- 
dicted by the statute. (Beall v. Cowan, [U. S. 
C. C. of App.] 65 Fed. Rep. 139.) 

CoNSTITUTIONAL LAW—OBLIGATION OF CONTRACTS 
—MUNICIPAL ORDINANCES.—A State statute author- 
ized a town to construct waterworks, and also to 
contract with third parties for a water supply. The 
town adopted the latter course, and granted toa 
corporation a right to construct waterworks, and 
supply the town on certain conditions. After the 
water company had constructed an adequate plant, 
and was prepared to comply with its contract in all 
essentials, the town passed a vote to itself construct 
a waterworks plant: //e//, that, as this action was 
taken under authority of the State statute, it was, 
in effect, an act of the State, which impaired the 
obligation of the previous contract with the water 
company, contrary to the Constitution of the United 
States. (Westerly Waterworks v. Town of West- 
erly |U. 8. C. C. R. LJ, 75 Fed. Rep. 181.) 


CoRPORATION — ESTOYPEL TO DENY CORPORATE 
EXISTENCE. — When a party contracts with and 
sues and obtains judgment against, an imperfect- 
ly organized corporation, he is estopped from 
denying its corporate existence, and is precluded 
from recovering from its members individually, as 
if they were partners, upon the same indebtedness. 
(Nebraska Nat. Bank of York v. Ferguson [Neb.] 
68 N. W. Rep. 370). 

DoMICILE — CHANGE — EVIDENCE.—The question 
of achange of domicile is mostly one of intention 
with the party, as to which his declarations must 
control, unless overthrown by acts inconsistent with 
them. To effect a change of domicile there must 
be (1) residence in the new locality, and (2) inten- 
tion to remain there. (Chambers v. Prince [U. 8, 
C. C. W. Va.], 75 Fed. Rep. 176.) 


Ev IDENCE—DECLARATIONS—PEDIGREE.—-The rule 
permitting a resort to hearsay evidence in cases of 
pedigree extends only to the admission of decla- 
rations by deceased persons who were related by 
blood or marriage to the person in question, and not 
to declarations by servants, friends, or neighbors. 
(Flora v. Anderson [U. 8. C. C. Ohio], 75 Fed. Rep. 
217.) 

FEDERAL COURTS — CIRCUIT COURTS — JURISDIC- 
TIon.—When a United States Circuit Court has 
jurisdiction, generally, of a controversy, by reason 





of the parties being citizens of different States, it 
can entertain a suit for the foreclosure of a mort- 
gage on land within the district for which it sits, 
and, in such suit, can entertain and determine such 
pertinent questions as are necessary to give the 
complainant perfect and full relief, including the 
question of the superiority of an alleged prior mort- 
gage held by a defendant, although neither com- 
plainant nor all the defendants are residents of the 
district. (Kuhn v. Morrison [U. 8. C. C., Ga.], 75 
Fed. Rep. 81.) 


FRAUDULENT CONVEYANCES—SUIT AGAINST GRAN- 
TEE’s HEIRS.—The heirs of one who received a con- 
veyance of real estate, without paying any consid- 
eration, and merely for the purpose of enabling the 
grantor to defraud his creditors, have no right to 
hold the property, as against such creditors. (Far- 
rar v. Bernheim [U. 8. C. C. of App.], 75 Fed. Rep. 
136.) 

HusBAND AND WIFE — COMMUNITY PROPERTY -— 
CALIFORNIA STATUTES.—In California a husband has 
absolute power, during his life-time, to sell or mort- 
gage the community property; and the interests of 
all who claim under or through him, or by reason 
of his death, including the interest of his wife, are 
bound by a disposition so made by him. (Hearfield 
v. Bridges [U. 8. C. C. of App.], 75 Fed. Rep. 47.) 

INSURANCE — CANCELLATION — AGENCY. — After 
plaintiff had obtained insurance through H, an in- 
surance broker, the agents of the insurance com- 
panies notified H to return the policies for cancel- 
lation. Thereupon H wrote to plaintiff to return 
them, saying that he was unable to hold them at 
the rate at which they had been issued, and that the 
companies had ordered them to be returned for can- 
cellation. Plaintiff sent them to H, who delivered 
them to the companies, and they were canceled. 
Held, that H was not made the agent of the com- 
panies by the application to him to return the 
policies, but that he was specially authorized by 
plaintiff to cancel the policies, and that the validity 
of the cancellation was not affected by any mistake 
or misrepresentation of his concerning directions 
from the companies, or by his neglect of any duty 
to reinsure. (Parker & Young Manufg. Co. v. Ex- 
change Fire Ins. Co. | Mass.], 44 N. E. Rep. 614). 

NEGLIGENCE —NOTICE.—Plaintiff was injured in 
an accident caused by a telegraph wire which had 
been allowed by the company owning it to remain 
for more than two months sagging across, and 
within two feet of the surface of the highway: Held, 
that he was not precluded from recovering dama- 
ges because neither he nor any one else had notified 
the telegraph company of the condition of the wire. 
(Western Union Tel. Co. v. Engler [U. 8S. C. C. of 
App. ], 75 Fed. Rep. 102.) 
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MORTGAGE FORECLOSURE — RECEIVER OF RENTS 
\ND PROFITS.—A_ stipulation in a mortgage that, 
upon the institution of foreclosure proceedings, a 
receiver of the rents and profits may be appointed 
on the application of the mortgagee, is contrary to 
the public policy of Oregon, as shown by the stat- 
ute which provides that a mortgage of real property 
shall not be deemed a conveyance, so as to enable 
the mortgagee to recover possession without a fore- 
closure and sale according to law. Therefore the 
appointment of a receiver under such a stipulation 
is void. (Couper v. Shirley [U. 8. C. C. of App. | 
75 Fed. Rep. 169.) 

PUBLIC LANDS — GRANT TO RAILROAD COMPANY. 

-The facts that a tract of land is claimed as part 
of a Mexican grant confirmed by the United States, 
and that a survey under the authority of the gov- 
ernment has included the tract within the limits 
thereof, exclude such tract from the category of 
public land, and so from the operation of a grant 
by congress to a railroad company, although it is 
ultimately decided, in a proceeding pending at the 
time of the congressional grant, that the land in 
question is not within the limits of the Mexican 
grant. (Southern Pac. R. Co. v. Brown [U. 8. C. 
C. of App.], 75 Fed. Rep. 85.) 

RAILROAD COMPANIES—APPOINTMENT OF RECEIV- 
ERS.—The appointment of railroad receivers under 
a bill by a stockholder and bondholder, which 
makes no mortgagee a party, and which alleges in- 
solvency, and prays merely that the system may be 
protected from its creditors, and held intact, may, 
in the absence of formal objections, be presumed 
to be for the common interest; but, until the mort- 
such receivers stand 
practically for the corporation itself, with all its 


gage bondholder intervene, 


rights and powers, subject to such limitations and 
directions as the court may give. (New England R. 
Co. v. Carnegie Steel Co. [U. 8S. ©. C. of App.|, 75 
Fed. Rep. 54.) 

REMOVAL OF CAUSES — RECEIVERS OF FEDERAL 
courtT.-— A receiver appointed by a Federal Court 
has not a right, by virtue of his personal standing 
as such, to remove from a State to a Federal Court 
a suit in which he is joined as defendant witha 
citizen of the State. (Shearing v. Trumbull [U. 8. 
©. C., Colo.], 75 Fed. Rep. 33.) 

REMOVAL OF CAUSES — SEPARABLE CONTROVERSY, 
—Where an application is made, under State laws, 
to condemn a portion of a large tract of land, the 
whole of which is owned in fee by a defendant, 
who is a citizen of another State than the appli- 
cant’s and a small part of which, including some of 
the land sought to be condemned, has been leased 
by him to another defendant who is a citizen of the 
same State as the applicant, there is a separable 
controversy between the applicant and such first 





named defendant as to the land not leased, which 
can be removed to a Federal Court, on the ground 
of diverse citizenship. (Sugar Creek, P. B. & P. 
C. R. Co. v. MeKell [U. S. C. C., W. Va. |, 73 Fed. 
Rep. 34. 

PARTNERSHIP—MORTGAGE OF PARTNER’S INTER- 
Est.—In pursuance of an agreement between M. 
and §., partners, and T., that 8. should sell out his 
interest to T., who should thereupon form with M. 
a new firm, the sale was made, the interest of S. in 
partnership real estate conveyed to T. by deed de- 
scribing it as an undivided half of certain land, a 
mortgage given thereon by T. to 3S. to secure the 
purchase money, and thereafter, on the same day, 
a partnership formed between M. & T., the latter 
contributing thereto the property thus acquired: 
Held, that there being no fraud in the transaction, 
it being known by M. that the property contributed 
by T. was burdened with such mortgage, and it 
being recorded, it could not be treated as a mort- 
gage of the interest of T. in the new firm, so as to 
be deferable to an adjustment of the accounts be- 
tween M. and T., as partners, or to the debts of the 
firm of M. and T., though the latter were to a large 
extent for money used in paying the debts of the 
old firm. (Beecher v. Stevens [U. 8. D. C. Conn.]} 
75 Fed. Rep. 125.) 

ee eee 
Correspondence. 
To the Editor of the Albany Law Journal: 

I. Can the court of equity make a valid decree in 
partition; in an action wherein a trustee holding 
a legal title as co-tenant has not been made a party, 
but the beneficiary has been made a party and 
answered ? 

IL. What rights, if any, vested in purchaser at 
sale under decree in partition, where a trustee hold- 
ing legal title as tenant in common to a one-fourth 
interest was not before the court, but cestui que 
trust appeared and answered ? 

Ill. Where a sale is made under a decree of par- 
tition, and one holding the legal title as co-tenant 
in common has not been made a party, is such de- 
cree and sale void in foto, or void quoad hoe, the co- 
tenant not so made a party ? 

IV. If void only as to the interest of the co_ 
tenant so not made a party, what is the remedy ? 

Yours truly, 
X. Y. Z, 
Lecat TENDER Acts AND THE GOLD CLAUSE IN 
ConTRACTS. 
To the Editor of the Albany Law Journal : 
I write this to call attention to some errors in the 


article on this subject appearing on page 216 of 
volume 54, ALBANY LAw JOURNAL. 


The greatest 











288 


THE ALBANY LAW JOURNAL. 








of all great financiers of the nation was Hamilton, 
but the author of this article has misstated the law 
as.to the legal tender acts and money of this 
country. 

He says that gold is a legal tender ‘ by the cus- 
tom of the merchants of the world,” the other 
two, silver and greenbacks, “by statutory require- 
ments.” 

If he will turn to section 3584 of the Revised 
Statutes of the United States he will find that it is 
there declared that “no foreign gold or silver coins 
shall be legal tender in payment of debts.” 

Now, if his statement were true, then the gold 
coins or bars of any nation would be legal tender in 
the payment of debts in this country under the law 
merchant by reason of their intrinsic value, but 
congress has said that in this country they are not 
legal tender. Neither would our own gold coins 
be legal tender but for the law. The next section 
of the same statute declares that “the gold coins 
of the United States shall be legal tender in pay- 
ment of all debts at their nominal value, etc.” 
They are made legal tender “ by statutory require- 
ment,” the same as silver and greenbacks, and not 
left to depend on the ‘‘ custom of the merchants of 
the world.” 

No common law rule as to the law merchant ap- 
plies in any degree to our legal tender money, This 
is all regulated by statute, and no two are governed 
by the sume statutory requirement. Gold is a legal 
tender at its face value, absolutely under all cir- 
cumstances except when reduced in weight by 
abrasion, and then for its relative value. 

The silver dollars are legal tender absolutely and 
under all circumstances, except as otherwise pro- 
vided in the contract. The subsidiary coins, 50c., 
25c. and 10c. pieces, are legal tender only to the 
amount of $5, while the smaller coins, 5c., 3c. and 
1c. pieces, are legal tender only in amount to 25ce. 

Treasury notes issued under the act of 1890, the 
silver certificates issued under the act of 1878, and 
all national bank notes have certain legal tender 
qualities, no two of which are alike or governed by 
the same statutory requirement. 

The writer says that “If all currency was money, 
and had an intrinsic value equal to its face value, as 
all money should have, legal tender laws would be 
useless.” Two points in this statement are wide of the 
mark. In the first place, all currency should not 
be money with intrinsic value equal to its face 
value, Such requirement would eliminate from our 
circulation our best and most convenient money, or 
currency, viz.: the greenbacks and national bank 
notes, to say nothing of the gold and silver certifi- 
cates, which may be said to have intrinsic value by 
virtue of the coin back of them, or on which they 
are based. This paper money, which lacks intrinsicl 








value, is really our best and most convenient money. 
They are far more convenient than gold or silve: 
coin, in the every day transactions of ordinary busi- 
ness, and to take them out of circulation because 
there is no intrinsic value in the paper on which 
they are printed, would be to rob us of one-half our 
circulating medium, without anything to take its 
place. 


~o 


In the next place, prior to 1873, under free coin- 
age, neither gold nor silver was a legal tender in 
the payment of debts except ‘* by statutory require- 
ments,” yet both were coined as near at a parity 
with each other as could be done, and they had as 
much intrinsic value in them then as they have ever 
had before or since. In fact both were coined at 
their intrinsic or bullion value, yet it took legisla- 
tion to make either a legal tender in the payment 
of debts, so that neither silver nor paper currency are 
given any advantage over gold by our laws, as he 
says they are. 

The trade dollar, coiaed under the act of 1875, 
was subsequently robbed of its legal tender qualities 
in 1876, yet it contained 420 grains of silver, while 
our present silver dollar contains but 4124 grains, 

By the act of 1887, for the retirement of the trade 
dollar, it is made exchangable at the treasury of 
the United States, dollar for dollar, for the standard 
silver dollar. The act provides that it shall not 
again be put in circulation, but should be recoined 
into standard dollars. In this the government was 
the gainer, for it contained more silver than the dol- 
lar given for it, yet the latter was legal tender and 
the other was not. 

The article contains other statements which are 
not well founded, yet they are not of sufficient im 
portance to call for a discussion, Aside from these, 
the article is able an? contains many good things, 
but as I know the free silver people will find fault 
with the foregoing statements if not corrected, | 
take the liberty of sending you this letter. 

GrEORGE R. CHANEY, 
Redeloud, Neb. 
October 20th, 1896. 


o—_—__ 
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Aew Books and New Editions. 


Lawyers’ Reports ANNOTATED — INDEX. 


This is a complete index of these valuable re- 


ports, volumes 1 to 30 inclusive, both the notes and 


briefs being covered therein. 

It is indispensable for quick reference in connec- 
tion with the reports. 

Published by the Lawyers’ Co-Operative Pub- 
ishing Co., Rochester, N. Y. 
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The Albany Law Journal. 


ALBANY, NOVEMBER 7, 1896. 


Current Topics. 
ti E lawyers of this State have, perhaps more 
than in any other place in our country, 
aided the cause of sound money to success in 
With the 
covert threat against the United States Su- 


the campaign which has just closed. 


preme Court which was inserted in the plat- 
form of the defeated party, with the wild theo- 
ries which were advanced against the so-called 
principle of “‘ government by injunction,” and 
with the abuse which was heaped upon the laws 
of our country, it would seem that the lawyers 
had the greatest concern, and almost as a body 
they have responded to the emergency, and 
have done their full share in the work, and that 
without respect to partisanship or prejudice. 
We cannot refrain from commenting upon the 
spirit which we have seen manifested, and 
which led to a thorough organization in the 
city of New York of the most prominent law- 
yers to engage in battle against the adoption of 
the principles they so justly fear. ‘The officers 
and members of the association were composed 
of lawyers of national reputation, of all degrees 
of political faith. It is but necessary to glance 
at some of the names to ascertain the moral 
force and effect which such an organization 
exert. The President, 
Wheeler H. Peckham; ‘Treasurer, G. Thornton 
West; Secretary, Charles H. Sherrill, Jr.; Vice- 
Presidents, Franklin Bartlett, Frederick H. 
Betts, John M. Bowers, William A. Butler, 
Charles C. Beaman, John L. Cadwalader, W. 
Bourke Cockran, William G. Choate, Frederic 
R. Coudert, William J. Curtis, Esek Cowen, 
Julien T. Davies, George G. De Witt, Jr., 
William M. Evarts, Austen G. Fox, W. G. Gul- 
liver, William B. Hornblower, George Hoadly, 
Charles H. Hubbell, Henry E. Howland, H.S. 
Isaacs, William Jay, Daniel Lord, Lewis C. 
Ledyard, D. McCurdy, John J. McCook, De 
Lancey Nicoll, John E. Parsons, George L. 
Rives, Daniel G. Rollins, Elihu Root. Edward 
M. Shepard, Francis M. 
Scott, B. A. Sands, Simon Sterne, Clarence A. 
Seward and Edmund Wetmore. 


Voi. 54 — No. 19. 


must officers were: 


Francis L. Stetson, 





We could not pass over the effect resulting 
from the influence of the lawyer in the cam- 
paign recently ended, without mentioning the 
fact that the president-elect is a graduate of 
the Albany Law School of this city, and is most 
pleasantly remembered by many of our distin- 
guished jurists. Even at the beginning of Mr. 
McKinley’s career as a lawyer it was remarked 
by many of the distinguished lawyers who lec- 
tured at the school, that they believed he would 
have a remarkable career, and would be found 
among the leading lawyers of the country. 

It would seem that these predictions have 
been fulfilled. 


The Court of Appeals, on Friday, October 
30th, adjourned until November 3oth. On the 
Tuesday before the adjournment they handed 
down a decision in the now celebrated Albany 
Police Bill case. The decision of the lower 
courts asserting the unconstitutionality of the 
bill was upheld. This means that a provision 
which assumed to authorize the minority of the 


/members of a common council of the city of 


Albany to appoint two of the four commission- 
ers of that city, is an illegal provision. The 
result, however, was not reached without dis- 
sent, the judges of the court standing four to 
three. Chief Judge Andrews and Judges 
O’Brien, Vann and Gray. voted for affirmance 
of the opinion of the lower court (against the 
validity of the law), while Judges Haight, Bart- 
lett and Martin voted for reversal. On the in- 
termediate appeal to the Appellate Division of 
the Third Department, the prevailing opinion 
was written by Judge Herrick, who stated the 
objection to the statute very tersely, in these 
words: ‘‘The obvious intent, the expressed 
purpose of this act, is to divide the police com- 
missioners equally between the parties having 
the highest and the next to the highest repre- 
sentation in the common council; that is, to 
place a minority upon an equality with the ma- 
jority, and to give the majority no more power 
than the minority. This in violation of the 
fundamental laws of a republican form of gov- 
ernment.” 

We published the opinion of Judge Herrick 
in a former number of the JOURNAL, and com- 
mented upon the fact that there seemed to be 
no doubt as to the soundness of the view which 
he took of the matter. It will be recalled, 
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however, that Judge Landon dissented from 
the opinion of his four associates on the bench, 
and held that the law was constitutional. The 
majority of the Court of Appeals condemned 
the legislation on two grounds: First, because 
a minority of the common council is not a city 
authority within the meaning of the provision 
of the Constitution which permits the power of 
appointing officers to be exercised by cities; 
and, secondly, because the scheme of appoint- 
ment is so intimately connected with the re- 
mainder of the act that no portion of it can be 
upheld. 


An important change in the outlook for the 
adoption of the proposed new international 
rule of the road at sea has recently taken place 
as a result of action by the British board of 
trade. The Liverpool Steamship Owners’ As- 
sociation some time ago entered strong protests 
against the adoption of the fog signals con- 
tained in the proposed new regulations. But 
the board of trade now overrules these ob- 
jections. 

The chief but not the only objections set 
forth to the new regulations formulated and 
recommended by the Washington conference 
of 1889, were directed against two new sound 
signals for use in fog. It was held that these 
are unreliable, and therefore extremely dan- 
gerous to navigation. This conclusion is shared 
to a greater or less extent by many seamen, as 
well as by the Liverpool Ship Owners’ Asso- 
ciation referred to. The technical committees 
of the board of trade charged with the consid- 
eration of these protests have reported, how- 
ever, in favor of the adoption of the sound sig- 
nals, and also of all of the six new signals, the 
advisability of which has been questioned by a 
number of able seamen. A select committee of 
the house of commons, after hearing all the 
opposition to the new rules, has reported that 
the six new signals may be in many cases use- 
ful, and could hardly in any case be dangerous. 

The board of trade therefore gives its ap- 
proval to the new rules, and through the head 
of its marine department it notifies the objectors 
as follows : 

The president fails to find in your letter any 
sufficient reason for reopening a question which 
has received such prolonged and careful con- 
sideration, and he finds, on the contrary, strong 





reason for not doing so in the fact that such a 


course would be seriously detrimental to ship- 
ping interests by leaving unsettled for a further 
indefinite period the other far more important 
rules in regard to which international agreement 
was to come after the Washington conference. 

This announcement will revive the hope of 
many that the rules recommended by the Wash- 
ington marine conference have reached the 
final stage of discussion in England and will ere 
long be put in practical use. It has now been 


nearly seven years since these rules were 
formulated by the representatives of all the 
maritime powers of the world, after delibera- 
tions lasting from October 16 to December 31, 
1889. 
benefits of their practical enforcement at sea 


attributable to 


The long delay in giving navigation the 


has apparently been largely 
England’s indecision and inaction. Referring 
to the few signals in the new code which have 
been so adversely criticised, the British board 
of trade says that to reopen the question of 
adopting the code, after ‘such prolonged and 
careful consideration,” merely on account of 
these signals, would be “ detrimental to ship- 
ping interests by leaving unsettled for a further 
indefinite period the other far more important 
rules in regard to which international agreement 
was to come after the Washington conference.” 

The international code of marine signals 
now in use is virtually forty years old, and 
forty years is an inordinately long time for any 
rules of the road at seato be in force without 
any general revision to adapt them to ever 
changing conditions. In adopting any reform 
absolute reconcilement of the opposing views as 
expressed, even by experts, is of course impossi- 
ble. In the present instance the adoption of the 
Washington rules has provoked in Great Britain 
a large and very powerful opposition, represent- 
ing the practical experience of men who have 
either navigated or owned ocean-going vessels. 
This fact, it must be confessed, would be, and 
ought to be, a very cogent reason against the 
present decision of the board of trade, had not 
so much time already been lost in the discus- 
sion of the Washington rules and in the post- 
ponement of official action, to the detriment 
of all ocean navigation. It would seem, there- 
fore, that the latest decision of the board of 
trade not to defer final action on the adoption 
of the new rules is not without force. 
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But in any rational view that can now be 
taken of the question no time should be lost in 
doing something. Ifthe protests of the ship- 
ping interests against some of the new rules 
(which seem very far from being groundless 
protests) are to be respected and the new rules 
revised, it should be promptly done. Any 
questions that remain to be settled can be set- 
tled in a month as well as in a year if the 


authorities will give them due attention. 


A case of considerable interest in its bearing 
on the conduct of strikers was decided by the 
Supreme Judicial Court of Massachusetts on 
Monday. The complainant, Frederick O. 
Vegehelan, sued George M. Gunther and other 
members of a furniture workers’ union to obtain 
an injunction restraining them from intimida- 
ting persons by threats from entering the com- 
plainant’s employment, and particularly from 
maintaining a parol in front of his premises for 
the purpose of preventing others from seeking 
service there. The court held that the em- 
ployer was entitled to an injunction to restrain 
the maintenance of such a patrol. Two of the 
best known judges, however, dissented from 
this judgment, Chief Justice Walbridge A. 
Field, formerly a representative in congress 
from Massachusetts, and Mr. Justice Oliver 
Wendell Holmes, a son of a poet, who dis- 
tinguished himself as a soldier in the Union 
army in the civil war, and who has written a 
good deal on the scientific development of the 
law. As to the propriety of injunctive relief 
against forcible intimidation, the courts have 
been almost unanimous, but there has not been 
so much harmony of judicial opinion as to 
simple acts of annoyance, such as merely patrol- 
ing the sidewalk without any trespass or resort 
to any other measure except verbal persuasion 
not to enter the service of the employer. 


A recent decision by Judge Leslie W. Rus- 
sell has called attention to a curious opinion 
delivered by Chancellor Walworth upward 
of sixty years ago, in which that learned jurist 
quotes with approval the old adage, “A bird 
that can sing and will not sing must be made to 
sing.” The suit before Justice Russell was 
brought against one George J. Gaskin, who had 
agreed to sing for the plaintiffs exclusively a 
series of songs for reproduction by means of 





the graphophone. ‘The complaint alleged a 
violation of the agreement, and as Gaskin put 
in no defence, an injunction was awarded which 
forbade him from singing for any one else. In 
granting an application to set aside this judg- 
ment and let him come in and defend, Mr. 
Justice Russell cites a case from Paige’s Re- 
ports against an Italian prima basso, in which 
the chancellor intimates that the defendant 
ought to be compelled to perform his contract 
to sing in opera, but adds: “I am not aware 
that any officer of this court has that perfect 
knowledge of the Italian language or possesses 
that exquisite sensibility in the auricular nerve 
which is necessary to understand and to enjoy 
with a proper zest the peculiar beauties of the 
Italian opera, so fascinating to the fashionable 
world. There would be some difficulty, there- 
fore, even if the defendant was compelled to 
sing under the direction and in the presence of 
a master in chancery, in ascertaining whether 
he performed his engagement according to its 
In that case, the singer 
Chancellor Walworth 


spirit and intent.” 
was confined in what 
called “‘that dismal cage,” the debtor’s prison 
in New York. 

In proceedings entitled The Nebraska and 
In re Pringle, decided by the United States 
Circuit Court of Appeals, Seventh Circuit, in 
January, 1895 (75 Fed. 598), it was held that 
upon the great lakes, as upon the high seas, 
the master of a vessel, for reasons of public 
policy, is not entitled to any lien for his wages. 
This rule is not affected by the fact that the 
owners have appointed a purser, who is the 
financial officer of the ship, and has the cus- 
tody of the freight money. It was further held 
that the arrest and detention of a vessel in a 
civil suit does not work an abandonment of 
her, so as to entitle the master to salvage com- 


pensation for services rendered in saving her 
from damage by storm while in the marshal’s 
custody ; that it is the master’s duty to remain 
with the ship, notwithstanding her arrest, and 
any services he may render are in the perform- 


ance of his legal duties. 

The court said in part: 

1. In this country it is the law of the ad- 
miralty that the master has no lien upon the 
vessel for his services. (The Orleans, 11 Pet. 
175, 184; Norton v. Switzer, 93 U. S. 355, 
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365.) Such was the maritime law of England 
(The Favourite, 2 C. Rob. Adm. 232; Smith 
v. Plummer, 1 Barron & Ald. 575 ; Wilkins v. 
Carmichael, 1 Doug. 101 ; Hussey v. Christie, 
9 East, 426) until the lien was conferred by St. 
17 and 18 Vict. c. 104, $191. The rule was 
founded in a supposed public policy. The 
master is charged with the safety of ship and 
cargo, and with the health and life of passen- 
gers andcrew. The exercise of skill, prudence 
and judgment is required of him in all matters 
affecting the interest of the owners, passengers 
and crew. He is invested with powers almost 
despotic, necessarily conferred upon him by 
virtue of the necessity imposed by his situation. 
He has implied authority, arising from his ap- 
pointment, subject to restrictions and limita- 
tions imposed by the law, to contract with 
regard to the employment of the ship ; to con- 
tract for repairs and necessaries ; to pledge the 
owner’s credit ; to hypothecate ship, freight or 
cargo ; to sell the ship or cargo; and is vested 
with authority to jettison the cargo. It is his 
duty to devote his full time and attention to 
the interest of the owner. The law permits no 
custom, practice or contract which wouid give 
him an interest against his duty. The power 
conferred upon him is so great, and its abuse 
would entail such momentous consequences, 
that the law has wisely insisted that he should 
have no personal right, with respect to ship or 
cargo, that might lead to violation of duty, or 
tempt him to subordinate the interest of the 
owners to his own. 

It is said that the rule should not be enforced 
here, because the Nebraska was furnished by 
the owners with a purser, who was the financial 
officer of the ship, having custody of the freight 
money formerly intrusted to the master, and 
which it is said was a sufficient protection to 
him for the payment of his wages; and that, as 
the reason of the rule had in this instance 
ceased, the rule should not be adopted. We 
are unable to concur in that contention. The 
reason of the rule was never rested upon so 
slight a foundation. 
public policy, and in view of the large powers 


It was founded ina wise 
conferred by the law upon the master. It was 
not placed upon any supposed right of the mas- 
ter to withhold his wages from funds in hand. 
Formerly the supercargo was the financial 





officer of the ship, not the master. It was 
never supposed that this fact entitled the mas- 
ter to a lien on the ship. Pursers now fre- 
quently administer the finances of the vessel. 
The master does not, therefore, as suggested, 
become a mere pilot or navigator. His vast 
powers remain as before, upon the great lakes 
as upon the high seas, although the occasion 
for their exercise may be less frequent. If it 
has become desirable that masters of vessels 
should have a lien upon the ship for their ser- 
vices, it must come about, as has happened in 
England, by legislative action, and not through 
the courts. 

2. A salvor is well defined by Lord Stowell 
in the Neptune (1 Hagg. Adm. 227, 236) to be 
a person who, without any particular relation 
to the ship in distress, proffers useful service, 
and gives it as a volunteer adventurer, without 
any pre-existing covenant to connect him with 
the duty of engaging in the preservation of the 
vessel. The crew of a ship cannot be salvors 
unless there has been such abandonment of the 
vessel by order of the master as to terminate 
the contract. (The Florence, 16 Jur. 572; Ma- 
son v. Le Blaireau, 2 Cranch, 240, 270.) Nor 
can a passenger, unless “for extraordinary ser- 
vices, and the use of extraordinary means, not 
furnished by the equipment of the vessel itself, 
by which she is saved from imminent danger.”’ 
(The Connemara, 108 U. S. 352, 358; 2 Sup. 
Ct. 754; The Great Eastern, 11 Law T. [N. 
S.] 516.) A salvor’s title is incompatible with 
the existence of legal duty. 
fact in the case in hand persuasive to entitle 
the appellant to reward for salvage service. 
However meritcrious the service, it was ren- 
dered in the discharge of a legal duty. There 
had occurred no abandonment of the ship 


We perceive no 


“sine spe revertendi aut recuperandi,” working 


annulment of his contract. Such abandonment, 
according to the law of salvage, must be in con- 
sequence of damage received and the state of 
the elements. Here the vessel was under ar- 
rest. Her detention might be of short or long 
duration, contingent upon being bonded by 
the owner, upon dismissal of the libel, upon 
satisfaction of the claim. The master remained 
on board in pursuance of his duty as master. 
There had been no dissolution of his contract 
by the act of parties or by operation of law. 
His duty thereunder continued and existed at 
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the time of the rendering of the alleged salvage 


service. That service was in the line of his 


duty, and upon no principle can be compre- 
hended within the law of salvage. 


We have noted with pleasure that Governor 
Morton early in the month of October, desig- 
nated Justice George B. Bradley, of Corning, N. 
Y., as associate justice of the Supreme Court for 
the second judicial department, to the place 
made vacant by the recent death of Justice 
Pratt. Justice Bradley retired from the bench 
having reached the age limit, but he is still in 
the best of physicial and mental health. Under 
the provisions of the Constitution, Justice 
Bradley was liable, having until the first of next 
January in which to complete the term for 
which he was elected, to be specially assigned 
by the governor to judicial duty. It is a 
pleasure to note the readiness and promptness 
with which Justice Bradley has again assumed 
his former position upon the bench. 


At the recent meeting of the American Medi- 
cal Association, perhaps the most important 
subject discussed was that of medical experts 
in civil and criminal cases. We gather from 
the reports that the members of the medical 
profession have arrived at the conclusion that 
they have been placed in an unfortunate posi- 
tion by a series of circumstances over which 
they had little or no control. ‘The members 
apparently believe that discredit has been 
brought upon their profession because many 
of their members had acted as expert witnesses 
and that the time had come when they must 
take some steps to correct this evil. The con- 
sensus of opinion seems to be that the root of 
the evil was that the expert witnesses are the 
employes of one side or the other, and that 
human nature is too weak to resist the tempta- 
tion of a fat fee, especially when the testimony 
required is in a case where the error is sure to 
be on the side of mercy. It is hardly worth 
while to discuss at length the unwisdom of the 
present system, and we think that the Medical 
Association adopted a plan which will be for the 
best interests of the public as well as for their 
own profession. They resolved that they would 
attempt to secure the passage of a statute 
similar to the one which was introduced in 
Illinois, and which passed the house of repre- 





sentatives in that State, but was not acted upon 
by the senate. The bill provided that the 
judges of the circuit and superior courts ap- 
point every year “persons who shall act as ex- 
pert witnesses in the medical and other sciences 
in giving opinion upon the evidence as pre- 
sented, in a hypothetical form, in criminal 
causes that may be on hearing in the court 
presided over by said judges.” These wit- 
nesses shall be entered as expert witnesses, and 
when expert opinion is required the trial judge 
may select three of them to give testimony. 
They shall be subject to cross-examination, 
but such cross-examination shall be limited en- 
tirely to the subjects embraced in their opinion. 
It seems that this last clause was inserted for 
the purpose of protecting such witnesses from 
the members of the legal profession who sought 
only to confuse the witness for the purpose of 
turning the jury against their testimony. What- 
ever may be done in this matter it seems to us 
that some such solution should be made in 
order to prevent the abuses of expert testi- 
mony —especially in criminal cases. 


The Supreme Court of Floridain the case of 
‘Tampa Water Works Company v. Cline (20 S, 
Rep. 780), has decided an interesting question 
in regard to the law governing surface and sub- 
terranean streams and the relative rights of 
owners of land contiguous thereto. The court 
held that : 

The proprietor or owner of land border- 
ing on a surface stream of water flowing in a 
well-defined channel has, in the absence of any 
modification of relative rights by contract, 
legislative grant, or prescription, the right to re- 
ceive the water of the stream from the proprie- 
tor above substantially undiminished in quan- 
tity and uncorrupted in quality ; and this right 
exists not from any supposed grant or prescrip- 
tion, but ex jure nature, and as an incident to 
the soil, and for the reason that surface streams 
of flowing water are the gift of Providence, for 
the benefit of all lands through which they flow, 
and, as such, their usufruct is appurtenant to 
such lands. 

The right to the benefit and advantage of 
the water in surface streams in well-defined 
channels past one owner’s land is subject to the 
similar rights of all the proprietors on the 
banks of the stream toa reasonable use and 
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enjoyment of a natural bounty; and it is only 
for an unauthorized and unreasonable use that 
one proprietor can have a just cause of com- 
plaint against another. 

The benefit and advantage of surface water 
flowing in well-defined channels to an adjoining 
land proprietor extends certainly to the supply- 
ing natural wants, including the use of the 
water for domestic purposes of home and farm, 
such as drinking, washing, cooking, or for 
stock; and a reasonable use of the water for 
such purposes may be made. 

The owner of land through which subsur- 
face water, without any distinct, definite and 
known channel, percolates or filters through 
the soil to that of an adjoining owner, is not 
prohibited from digging into his own soil, and 
appropriating water found there to any legiti- 
mate purposes of his own, though, by so doing, 
the water may be entirely diverted from the 
land to which it would otherwise naturally 
have passed; but, if subterranean water has 
assumed the proportions of a stream flowing in 
a well-defined channel, the owner of the land 
through which it flows will not be authorized 
to divert it, pollute it, or improperly use it, any 
more than if the stream ran upon the surface 
in a well-defined course. 

The only difference in the application of the 
law to surface and subsurface streams is in 
ascertaining the character of the stream. If it 
does not appear that the waters which come to 
the surface are supplied by a definite flowing 
stream, they will be presumed to be formed by 
the ordinary percolations of water in the soil ; 
such presumption being necessary on account 
of the difficulty in determining whether the 
water flows in a channel beneath the soil. 

A stream or water course consists of bed, 
banks, and water ;“and, to maintain the right 
to a water course, it must be made to appear 
that the water usually flows in a certain direc- 
tion, and by regular channel, with banks or 
sides, and having a substantial existence; but 
it need not be shown that the water flows con- 
tinually, as it may be dry at times. 

The fact that a corporation was chartered for 
the purpose of supplying a certain city and its 
inhabitants with water, and is under a contract 
with the city to supply it and the people therein 
with water, does not give the corporation any 
additional right to use or appropriate the water 





in a well-defined stream flowing over or through 
lands of different landowners. 


There is one subject which is touched upon 
with interest by Joseph Addison, Esq., of Lon- 
don, Eng., president of the Incorporated Law 
society, in his annual address, the subject of 
Legal Education. On this point he says, in 
discussing the English system. 

This subject has been much considered by 
the council and by the examination committee, 
of which I have long been a member, and is 
one of great difficulty. Amongst other ques- 
tions that present themselves are the following: 
Is it desirable, and, if so, practicable, that 
students generally should receive instruction 
in legal principles before entering on their 
articles? How, during articles, can such in- 
struction be obtained? No doubt it is in 
many respects an advantage to a clerk that he 
should commence his articles with some knowl- 
edge of law ; he will the readier appreciate the 
work which he is set to do, and bring to it more 
discrimination and intelligence. At present 
almost the only means by which such instruc- 
tion can be obtained is by residence at one of 
the It is not, however, in the 
power of many parents to send their children 
to a university, the expense incurred and the 
length of time occupied, which delays the 
student entering into articles, being often of 
importance. If ateaching university be estab- 
lished in London, it has been suggested that 
there should be a school of law connected 
with it, supported by the Inns of Court and our 
society, amongst other bodies, at which students 
might receive adequate instruction. No one 
can, I think, deny the value of such an institu- 
tion, well endowed and maintained, with com- 
petent professors and teachers of large expe- 
rience. There would, however, be many diffi- 
culties in making such tuition generally avail- 
able to students ; except by London students, 
it clearly could only be adopted before or after 
the service under articles. 

Again, it might in the case of many be un- 
desirable—even if expense did not operate as 
a deterrent—that students from the country 
should come to London, where they would be 
exposed to risks and temptations without the 
protection of home or the influences and re- 
straints attending residence at the universities, 


universities. 
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Having regard to the widely differing circum- 
stances and conditions under which clerks 
throughout the country enter upon their articles, 
it seems to me that it is and will always remain 
impossible to require that before entering upon 
them a clerk shall have attended some univer- 
sity or law school, or attained a certain stan- 
dard of proficiency in the knowledge of legal 
principles; nor do [ think that any shortening 
of articles or other concessions which the 
council might make as inducements could over- 
come the difficulty; and it must be borne in 
mind that if our main object be, as I conceive 
it to be, to secure that students when admitted 
as solicitors shall be reasonably fitted for the 
practical duties before them, due service under 
articles is absolutely essential to that end. A 
communication was recently made to the coun- 
cil by the council of legal education with the 
view of ascertaining whether the lectures and 
classes provided by that council for the benefit 
of students for the bar could be made avail- 
able for articled clerks. The suggestion has 
been carefully considered, and communications 
are still pending with the council of legal edu- 
It is felt by many that 
there is no reason why the education in legal 
afforded to students for the bay 
and articled clerks should not be the same, and 


cation on the subject. 
principles 


that there might be advantages in their associa- 
tion in their studies. The council of legal edu- 
cation are able and willing to devote large 
funds to the purpose, and are making consider- 
able efforts to secure the success of their system 
by selecting teachers of ability and repute. I 
think it eminently desirable that we should, as 
far as possible, utilize all sources of legal tuition 
and shall be glad if in the end some satisfactory 
scheme can be inaugurated for the joint benefit 
both of articled clerks and students for the bar, 
supplemented, as far as our students are con- 
cerned, by the use of our library and class 
rooms and the services of our own tutors. ‘Time 
only permits me a very brief reference to this 
important subject, but before I leave it I wish 
to draw attention to the fact that the examina- 
tion committee will at all times be glad of any 
suggestions from those who take an interest 
in it. 

Judge Rhyndon N. Call, of Florida, has 
declared unconstitutional the law passed by the 





last legislature of that State, making it criminal 
to teach negroes and whites together. The 
decision was entitled Florida v. Rowley. The 
latter was a teacher in the school of the Ameri- 
can Missionary Society at Orange Park, where 
it was learned that whites and negroes were 
taught by the same teacher in the same subjects 
at the same time. Judge Call held that the 
title of the act was not broad enough to cover 
the contents of the bill. The title of the act 
was *‘An act to prohibit white and negro youth 
from being taught in the same school.” The 
decision was made upon the motion of the 
attorneys for the defendants to quash the in- 
dictment, and therefore did not come before a 
jury. It seems probable that an attempt will 
be made by the next legislature to rectify the 
mistake which has been made in the title of 
the bill. 


—- + ——— 


MANDAMUS. 


WHAT IS THE MODERN REMEDY BEAR- 
ING THIS NAME? 


A Story in Historical Jurisprudence. 


Is those days before the iconoclastic influence of 

Bentham and what may be called the school of 
change broke in upon the traditions of the English 
law, the writ of mandamus possessed an entirely 
different character from that which it to-day ex- 


hibits. The passing of those centuries that saw the 
rise and expansion of English jurisprudence did not 
fail to leave an impress upon the form of the writ, 
though in the main this famous royal process of 
mandamus in company with her powerful and no less 
famous sisters, the prerogative writs of certiorari, 
prohibition, procedendo, quo warranto and habeas, 
corpus had successfully resisted the effect, which 
though indirect, was nevertheless powerful. Those 
repeated and ultimately victorious attacks made 
upon the ‘‘ Divine right of kings,” the prerogatives 
of the crown, the courts of extraordinafy juris- 
diction and their process. 

These writs, issuing as they did by virtue of the 
extraordinary power of the king’s prerogative, bent 
and swayed in the blast that strove with the regal 
power and their very bending was their preserva- 
tion and the means whereby they escaped the dis- 
aster in which prerogative was wrecked. 

The writ of mandamus is of very ancient origin; 
the mist of ages gathers around its birth and hides 
from us the history of its creation. We know not 
whose fertile brain first gave it forth, neither can 
we tell whether it came hot-forged from the work- 
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shop of the intellect; in that first form of it which 
history discovers to us; or if it grew from the small 
beginning of the dispatch of the monarch’'s signet to 
give force and weight to a verbal command. We 
can, however, do much toward understanding its 
growth since the time of the early Edwards; and 
can also with much satisfaction and no little cer- 
tainty draw interesting inferences of its nature and 
origin prior to the accession of these monarchs by 
aid of our knowledge of the history of the time. 

In the investigation of the subject of this paper 
we will regard mandamus as having passed through 
three periods. The first of these we will designate 
as early English and assign to it the period prior 
to the reign of Edward II. The second period or 
middle English epoch 4will embrace the years from 
1 Edward II to 17 Victoria in England and the year 
1790 in America, while modern English will compre- 
hend the time since the close of the second epoch. 

During the early English period the writ of man- 
damus was the command of the king, nothing more 
or less than an arbitrary exercise of the prerogative 
of the crown. As we constantly associate these 
writs with the term prerogative let us glance at this 
attribute of the sovereign. Prerogative may be 
defined as the king’s rights, or the king’s rights of 
the crown, for by ancient writers the terms jura 
regia, juria regia coronae and jure coronw are used 
synonymously. Bracton calls these rights ‘*‘ privi- 
legia rigis,”’ and Britton ‘‘ Droit le roy,” but since 
the act of jus regni they have been commonly called 
“ prerogativa regis,” which is all one with *‘ Droit le 
roy." The king’s prerogative is regarded as part of 
the law of England and as comprehended within 
the same. The term came into general use in the 
conflicts between the crown and parliament of 
Great Britain, especially in the time of the Stuarts. 

We would to-day define prerogative as a personal 
privilege, power or right of a superior character; 
or perhaps as an exclusive or peculiar privilege, or 
prior and indefeasible right, which may be exer- 
cised without question, and for the exercise of which 
there is no responsibility or accountability as to the 
fact or manner, of its exercise. In England, how- 
ever, it is used in the sense of the distinct authority 
vested in the crown; the special power, pre-eminence 
or privilege which the king has over and upon other 
persons in right of his crown; and this opinion 
accords with that of Vattel, who defines the pre- 
rogatives of majesty, ‘‘As all those prerogatives 
without which the sovereign command or authority 
could not be exercised in the manner most con- 
ducive to the public welfare.” 

I have dwelt upon this question of prerogative at 
length in order that the source and force of the 
writ of mandamus, not only as it exists to-day, but 
as it has existed from the earliest stages of its his- 





tory in the land of its creation may be thoroughly 
comprehended. An understanding of the preroga- 
tive feature of the English writ will facilitate the 
tracing of the difference between it and the writ as 
it runs in these United States. 

As we have said, the early English writs were 
commands, writs of direction created and enforced 
by authority of the royal will. 
instruments by which the executive would enforce 
obedience to existing laws, but they were far more. 
They were laws in themselves, and laws from which 
In those early days the writ of man- 


They were not only 


lay no appeal. 
damus was not merely declaratory of duty under 
existant law, but of the law itself. It was the crea- 
tor of the law and the duty. 

With the coming of the Edwards’ these arbitrary 
writs were to become obsolete, and in their place 
was to appear a more just, less harsh but quite as 
efficacious mandamus, 2nd with the change in their 
nature came a change in nomenclature, for while 
formerly any mandate was called a mandamus ; from 
the words ‘‘ vobis mandamus ’—we command you— 
with which, when the writ was in Latin, the man- 
datory part began ; a differentiation came about, and 
the mandate proper ceased to be called a mandamus, 
and this name was applied to that variety of the 
writ issued by the King’s Bench, in the name of the 
king, which prior to this time had been called 
special mandamus or the judicial writ. 

While this writ was not an arbitrary one, in the 
sense that the more ancient process was, it was still 
a high prerogative writ. 

In our research, we are able to trace this judicial 
writ of mandamus to the time of Edward II, at 
which period we find it occupying an established 
and powerful position among the flowers of the 
The term mandamus was not 
applied to one specific species of writs, but was the 


king’s prerogative. 


generic name for a class of writs varying in their 
form and object, but all totally different from the 
modern prerogative writ which commenced its exist- 


ence under the term of special mandamus. (Rex v. 
Gower, 2 Salk. 230.) Among the several forms of 
the ancient writ which have been preserved it may 
be instructive to note: 

That mandamus, which lay after the year and day 
(where in the meantime the writ called Diem clausit 
extremium, had not been sent out) to the escheator, 
on the death of the king’s tenant in capite, com- 
manding him to inquire of what land holden by 
knigt’s service the tenant died seized. 

Another species, was a writ of charge, to the 
sheriff, to take into the hands of the king, all the 
lands and tenements of the king’s widow, that, 
against her oath formerly given, married without 
the king’s consent. 
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And the mention of these writs reminds me of the 
mistake made by a gentleman of my acquaintance 
whose knowledge of law is large, but whose com- 
mand of the Latin language is small. He was rap- 
idly searching for the names of the ancient varieties 
of mandamus and fell upon the term imandato, panes 
de. Columbus could hardly have manifested more 
joy at sight of land than our friend, when he an- 
nounced that he had chanced upon a hitherto un- 
mentioned the 
his disgust when he was told that the words that had 
so charmed him were simply the designation of the 


form of writ. You can imagine 


loaves of bread customarily given to the poor on 
Maundy Thursday. MS. folio 


29.) 


(Chaslular-Glaston, 


Passing now to the middle English period of our 
subject we find that in the reign of Edward IL, as 
since, mendamus was used in England as the sup- 
pletory police power of the kingdom. (Cowper, 
B. and C. 1265-1268.) It 
was certainly granted in civil cases (a motion) in 


378, 2 192 ; Burrows, 
this reign and in that of Edward IIT., and for early 
the 


municipal officers to their corporate rights, we have 


instances in which writ was used to restore 


many instances in the books. (Rex v. City of Cam- 
bridge, 1 Lev., p. 1-119 ; Rex v. \layor of Oxford, 
2 Salk. p. 428. The antiquity of this writ in civil 
cases is refered to in a leading case by Lord Mans- 
field. (Rex v. Askew, 2 Burr. 186.) 


a manuscript book of reports which he has seen, 


He speaks of 


and which contained a report of Dr. Bonhams’ case 
in which a mandamus was directed in the time of 
Edward III. to the University of Oxford, command- 
the that 


says Lord 


ing university to restore a man was 


‘*hanitus.’ ‘*This case of Dr. Bonhams,” 
Mansfield, ‘‘shows well both the nature and extent 
of mandamus at that early period. 

In the 14th and 15th centuries the writ was in the 
During 


the latter half of the 15th century the writ was 


form of a letter missive of the sovereign. 


directed to issue on a petition to parliament for re- 
dress. It thus became in forma parliamentary writ, 
and being then chiefly used to enforce restitution to 
public officers, was commonly known as the ‘* writ 
of restitution.” The reports, however, offered few 
instances of its application' before the latter part of 
the 17th century,’ at which time it was used syste- 
matically, not only as we lave seen to correct offi- 
cial inaction, but for the purpose of setting in mo- 
tion inferior tribunals and officers.* After the years 

| Except as herein stated. 

* See line of 
MDCCXLL 

® Baggs’ case, 11 Coke, 93; Middleton’s case, 2 
Dyer, 382; Queen v. Heathcote, 10 Mod. 57. 


cases in King’s Bench Cases, 





when mandamus was essentially a parliamentary 
writ, it became an original process, issuable by the 
Court of King’s Bench, in the name of the sovereign, 
in all cases where there was a legal right and no 
other specific remedy.* 

The best definition, both from its comprehensive- 
ness and clearness, that we can find of the man- 
damus of this middle period, is given by Black- 
stone.” He says: ‘ A writ of mandamus’ is a com- 
mand issuing in the king’s name from the Court of 
King’s Bench, and directed to any person, corpora- 
the 
king’s domains, requiring them to do some particu- 


tion or inferior court of judicature within 
lar thing therein specified, which appertained to 
their office and duty, and which the Court of King’s 
Bench had previously determined, or, at least, sup- 
It is 
a high prerogative writ of a most extensively reme- 


posed to be consonant to right and justice.” 


dial nature (1 Bl. Rep. 352), and might be issued in 
some cases (but see Tapping, Mand. p. 18) where 
the injured party had also another, but more tedi- 
ous method of redress, as in case of admission or 
restitution to an oftice ; but it issues in all cases 
where the party had a right to have anything done, 
and had uo other specific means of compelling the 
performance. 

The writ was grounded on a suggestion of right 
in the petitioner and a denial of justice, whereupon, 
to more fully satisfy the court that there is proba- 
ble ground for its interposition, a rule is made, 
(14 Wall. 166, and cases cited) (except where prob- 
able ground is manifest) directing the party com- 
plained of toshow cause why a mandamus should 
not issue; and if he shows no sufficient cause the 
writ itself is issued, at first in the alternative, to 
do thus or show some reasonto the contrary, to 
made at a certain day, and if 
the respondent shows an insufficient reason, there 


which an answer is 


issues a premptory mandamus to do the thing aso- 
lutely, to which perfect obedience is required. 

So firmly grounded had the association of pre- 
rogative and mandamus become during that period 
designated by us as Middle English, and so firmly 
didthe English judiciary adhere to the doctrine 
that mandamus was not a writ of right, that Lord 
the opinion at both the 
English bench and bar, when he said in a leading 

Burr. p. 2186): 


Mansfield expressed 
case (Rex v. Askew, ‘There is 
no doubt that where a party who hasaright, has 
no other specific legal remedy, the court will assist 
him by issuing this prerogative writ; but the court 
ought to be satisfied that they have ground to 
grant a mandamus, it is not a writ that is to issue as 


‘ Tapping, Mandamus, 3. 
» Blackstone, Comm. ITI. 110. 


6 Am. Dig. 


Selw Nisi Prisus, Mandamus. 


Mandamus, Bacon’s Abr. Mandamus; 
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” 


of course, or to be granted merely for the asking. 
(Rex. v. Chester [Bishop] 1 T. R. 396; Rex. v. 
Nottingham Waterworks Co., 6 A. & E. 355). 

At first these writs were issued by the King’s 
Bench only in cases in which the king or the public 
were interested, and for these reasons it was called 
prerogative and was regarded as not issued as of 
strict right, but only atthe will of the sovereign, 
and as decided in many leading cases mandamus 
writ. 
Kast. 429; Rex v. 

Rep. 352, 


was strictly and essentially a prerogative 
(Rex v. Bristol Dock Co., 12 
Baker, 3 Burr. 1267; 1 Bik. 
Cowper, 378). 

Let us now consider the writ during the modern 
period of its existence. Fora score of years, prior 
to 17th Victoria, signs of change were noticeable 
in the opinions which were held concerning manda- 
mus and kindred writs. This change was to manifest 
itself, to the consternation and astonishment of 
those wedded to the old ideas. 

In 1854 (17, 18 Vic.) the Common Law procedure 
act was passed, and the practice and procedure in 
administering the relief afforded by mandamus 
were entirely revolutionized. The act extended the 
jurisdiction to all the superior courts of the king- 
dom, which were authorized to grant the relief in 
connection with any civil action, save ejectment 
and replevin, the pleadings, practice and procedure 
therein being assimilated, as closely as possible, to 
those prescribed in ordinary civil actions for the 
recovery of damages. The effect of this sweeping 
enactment has been to place mandamus proceedings 
upon much the same footing as ordinary personal 
actions, and, although the statute expressly pre- 
served the jurisdiction of the King’s Bench as 
formerly exercised, the necessary result of the 
statute has been the almost total annihilation of 
the prerogative features of the remedy, reducing it 


552; 


to a personal action for the protection of indi- 
vidual rights. 

We have now seen royal prerogative diminish to 
a minor position, when viewed in connection with 
the remedy we are discussing; but the process of 
mandamus, the legitimate offspring of prerogative, 
has endured and grown in force and strength. It 
has seemed to possess the faculty of adapting itself 
to every shifting of the current of sentiment and 
with every flood of liberal ideas it has received the 
alluvium of enlightenment, as with every ebb it has 
by erosion, lost obsolete or inapt features. 


Wherein did the early English writ differ from 
that of the middle period, and in what does the 
modern writ differ from its predecessors? 


The first part of the question requires but little 
explanation, as the difference is patent, even to a 
casual observer. The arbitrary features of the writ 
disappeared, the writ,was no longer a law, and a 





command to obey the self-contained law, but it was 
It had 
become a commandment based upon well-defined 
anterior enactments. In other features a change 
had come, the writ had lost the feature which it 


based upon law existing de hors the writ. 


had thus far shared with its French cousin, the 
lettre Its issuance had passed from the 
hand of the monarch, through the hands of par- 
liament into the Court of King’s Bench, and it was 


de cachet. 


no more to go forth, save with the consent of those 
learned in the law of the land. 

The arbitrary features of the writ disappeared 
with the Edwards, but for many centuries the pre- 
rogative aspects were to remain in full force and 
effect; even to-day, in these United States, wherein 
the question of prerogative would not seem to have 
place, and to a greater extent in England where it 
still retains much force, if not legally, then senti- 
mentally, we have not been able to free ourselves 
of this prerogative fetter, despite the many deci- 
sions of our highest court, asserting its absolute non- 
existence, 

The consideration of the distinction between the 
two later forms of the remedy, that of Blackstone’s, 
for example, and that of to-day, affords us a most 
interesting study. 

The difference is not so much that of form, for 
after the first centuries of its growth, it assumed, in 
the 17th, a definite shape, and occupied a recog- 
nized sphere which it held till nearly a century 
after that peerless epitome of English law, which 
to-day forms the basis of American jurisprudence, 
was produced by the greatest of legal commentators 
Sir William Indeed, had it 
not been for 17 and 18 Victoria, the writ in Eng- 
Jand to-day, would differ in but little from that 
used in the time of Edward IL. 

As the difference is not one of form, neither is it 


Blackstone, Knight. 


one of process, for the modern practice closely fol- 
lows the ancient rule. 

Nor is the demarcation, that caused by the effect 
of time upon the reasons for the issuance or with- 
holding of the writ, for then, as now, thé chief 
requisites to warrant the issuance of a writ of man- 
damus were: 

First. Petitioner must show a legal right to have 
the action done which is sought by the writ. 

Second. It must appear that the act which is to be 
enforced by the mandate, is that which it is the 
plain duty of the respondent to perform, without 
discretion on his part, either to do or refuse. 

Third. That the writ will be availing as a remedy 
and that the petitioner has no other plain, speedy 
and adequate remedy. 

The difference that engages our attention is more 
radical, it is one not of practice, form, issuance, 
withholding or effect, for the last is the same, prac- 





THE ALBANY LAW JOURNAL. 


299 





tically, now as in earliest times. Itis a difference 
in the very essence of the process, a difference that 
has permeated and affected every fibre of its organ- 
ization and completely changed the nature of the 
remedy. I can explain the change by a homely 
illustration. An eccentric man dying, devised to 
his next of kin, who were rather remote relations, 
and cared but little for the old man, or that to 
which he was attached, his old home. This was a 
large, substantial mansion, situated on a bustling 
business street of a large city. 

The dead man had borne a sincere affection for the 
old house and could not endure to think of the time 
when its demolition would come, and the thought 
that those who were to receive his property might, 
and probably would, tear down the house, greatly 
annoyed him, He sent for his lawyer, told him his 
trouble and a condition was added to the will set- 
ting forth that should the old house be removed 
or demolished within a period, that the property 
should go over to a charity named. 


Sure enough, the old man was hardly cold when 
the thoughts of his heirs turned to the erection of a 
large and modern business block on the site of the 


old house, but speculation was met by fact. There 
was the condition. 

“What legal ingenuity can devise, legal inge- 
nuity can circumvent * is the saying; and in this 
case it was to prove a true one. I believe that had 
Adam been a lawyer the garden of Eden would 
still be the manor of his descendants. The heirs 
went to work; first the old house was raised and 
two new stories built beneath it, this did not 
violate the condition, at least in the letter, and yet 
substantially improved the premises and the new 
and the old were practically one house. Next year 
the walls of the old house were strengthened and 
the front rebuilt, and this did not violate the con- 
dition—the building with its old and new parts 
was one structure. The snow fell again and in the 
spring the builders reappeared. This time the roof 
of the old house was the point of repair, and when 
the carpenters were done, a new roof crowned the 
structure, and while practically a new and modern 
building stood in the place of the old man’s home, 
the condition of his will had not been so violated 
as to cause the heirs to lose their property. (This 
case occurred in Boston, 1887-1890. ) 

As with the old house so it has been with man- 
damus, anew writ stands in place of the old and 
yet the new is the old adapted to modern needs. 

To more quickly arrive at the solution of the 
question, to more understandingly grasp the differ- 
ence with which we are concerned, let us review 
the status of mandamus to-day in this country. 

It has been recognized and incorporated into our 





constitutions generally, along with other established 
common law remedies, with no material change 
from its earliest object and employment; though it 
has ceased to be looked upon as flowing from a 
sovereign source, except in the sense that the pro- 
cess usually runs in the name of the State and the 
people of the State are theoretically supposed to be 
present and watching and directing all judicial 
proceedings. It is used at the present day, as at 
first, to give relief where ordinary legal procedure, 
by reason of its defects, gives none, and the same 
methods characterize its employment, and the same 
means are resorted to, to make it effective; but the 
important differences that have arisen, exist in the 
primary source, whence it issues, and the extent to 
which it reaches. 

When we read Lord Mansfield’s definition of 
mandamus, Wwe Can see at once the more important 
differentiation. He says in a leading case (Rex v. 
Baker, 1267 Burr.): ‘‘ This is a prerogative writ, 
to the aid of which the subject is entitled, upon a 
proper case, previously shown to the satisfaction of 
the court. The original nature of the writ and the 
end for which it 1s framed direct upon what occa- 
sions it should be used. It was introduced to pre- 
vent disorder from a failure of justice and defect of 
police. Thus it might be used upon all occasions 
where the law has established no specific remedy, 
and where in justice and good government there 
ought to be one. Within the last century it has 
been liberally interposed for the benefit of the sub- 
ject and the advancement of justice. The value of 
the matter or the degree of its importance to the 
public police is not scrupulously weighed. If there 
is a right and no other specific remedy the writ 
should not be denied.” 

We can agree with the learned lord as to man- 
damus being an original proceeding,'! but the writ 
is no longer a criminal proceeding,’ nor can it be 
superseded by the remedy of prosecution (criminal), * 
nor as former ly by civil action on the case for neg- 
lect of duty.* Although it is true that in this 





' McBane v. People, 50 Ill. 503; State v. Bailey, 
7 Iowa, 390; Judd v. Drever, 1 Kan. 455. 

It is strictly a civil remedy. State v. Williams, 
69 Ala. 311; McBane v. People, 50 Ill. 503; State 
v. Bailey, 7 Iowa, 390; Judd v. Drever, 1 Kan. 
455; State v. Gracey, 11 Nev. 223; Chamberlain v. 
Warburton, 1 Utah, 267; State v. Jennings, 56 
Wis. 113. It is no longer regarded as a criminal 
procedure, Comm. v. Dennison, 24 How. (U. 8S.) 
66; Brown v. Crego, 29 Iowa, 321; Williams v. 
Commrs., 90 Pa. St. 498, and cases supra. 

’ Fremont v. Crippen, 10 Cal. 212; Ethridge v. 
Hall, 7 Port. 47; Jn re Trustees of Williamsburg, 1 
Barb. 34; King v. Bank of England, Doug. 524; 
Queen v. R. R. Co. Ad. & E. 531. 
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country as in England in some States it retains 
some of the characteristic features of the original 
writ,’ it is in most States regarded as an ordinary 
action between parties,? and though the well estab- 
lished rules of common law governing the jurisdic- 
tion are generally adhered to where such rules are 
applicable. (Kimbull v. Union Water Co., 44 Cal. 
173.) The jurisdiction of the courts in administer- 
ing this remedy as well as the manner of its employ- 
ment have been in many cases greatly modified by 
statutory enactments. 
a8 an extraordinary remedy (Commonwealth v. 
Canal Commissioner, 2 P. & W. [2d ed.} 517; Com- 
mission v. Alleghany, 16 8. & R. 17; 
wealth v. Commissioner of Philadelphia, 1 Whart. 
1.); but in the sense only that it is resorted to only 
upon extraordinary occasions and when the usual 
and ordinary modes and forms of procedure are 


Mandamus is still regarded 


Common- 


powerless to afford redress to the aggrieved party, 
and its use is necessary to prevent a failure of 
justice. 

Much confusion has resulted from the efforts of 
some of the courts to attach prerogative features to 
the remedy as used in the United States. This 
confusion has arisen in the main from a failure to 
properly discriminate between the English and 
American systems of government. 

Under the English Constitution the king was theo- 
retically the fountain and source of justice, and where 
the law did not afford a remedy by the regular forms 
of proceeding, the prerogative powers of the sover- 
eign were invoked in aid of the ordinary judicial 


powers of the courts, and the mandamus was issued in 


the king’s name, and by the Court cf King’s Bench 
only, as having the general supervisory power over 
all inferior jurisdictions and officers. Originally, 
too, the king sat in his own court in person and 
aided in the administration of justice, and although 
he has long since ceased to sit there in person, yet 
by a fiction of law, he is still so far presumed to be 
present, so as to enable the court to exercise its pre- 
rogative powers in the name and by the authority 
of the sovereign, and the fact that mandamus was 
formerly allowed only in cases affecting the sov- 
ereign, or the interests of the public at large, lent 
additional weight to the prerogative theory of the 
writ. These suggestions are believed to sufficiently 
explain the statements so frequently made in the 
reports that the writ of mandamus is a prerogative 


' People v. Hatch, 33 Ill. 134; People v. Board 
of Met. Pol. 26 N. Y. (12 Smith) 316; Chamberlain 
v. Warburton, 1 Utah, 267; School Inspectors v. 
People, 20 Ill. 525; Moody v. Fleming, 4 Ga. 115. 

® Kendall v. U. S., 12 Pet. 524; Comm. v. Den- 
nison, 24 How. (U. 8.) 66; Gilman v. Bassett, 33 
Conn. 298; Asberry v. Beavers, 6 Tex. 457; Fisher 
v. City of Charleston, 17 W. Va. 595. 








writ, issuing not of strict right, but at the will of 
the sovereign, and as an attribute of sovereignty. 

As confined to the English system, and to the 
jurisdiction of the Court of King’s Bench, those 
statements in the reports, ascribing to the writ pre- 
rogative features, are more nearly correct, but even 
then there seems to have been, since 1853, a marked 
tendency to divest the writ of even its sentimental 
prerogative features. and to treat it as a writ of 
right. 

In this country the form of government is essen- 
tially different from that of England, and the sov- 
ereign will is not exercised upon occasion, to meet 
emergencies. The people crystalize their will into 
laws for the equal government of all, in advance of 
cases which arise for their application, and the writ 
of mandamus does not arise directly from a sov- 
ereign, either in fact or theory, except in the sense 
that by pre-existing law all process runs in the 
name of the State. (80 Iowa, 229.) 

Indeed it is extremely difficult to perceive how, 
inany case, mandamus can be deemed, in any sense, a 
writ prerogative; even though the power of granting 
it were confined toa particular court in each State, or 
to a particular Federal court, whose general functions 
should correspond to those of the King’s Bench, 
and represent the sovereignty in the same way in 
which that court does in England, for even though 
have this done, where and what is your 

Certainly not in England do we find 
The false premise is fatal to the con- 


you 
sovereignty? 
it existing. 
clusion sought, and though this theory is sanctioned 
by a recent writer upon the subject, I believe it 
untenable. 

We have reviewed the history of the writ and 
noted its growth and the change in its nature. We 
have watched the divestment of its prerogative and 
extraordinary qualities and observed its passage to 
the various common law courts of England, and we 
will sum up our work with a definition of mandamus, 
which shall, as nearly as may be, answer the ques- 
tion with which we began this paper. What is the 
modern remedy bearing this name ? 

Mandamus is an ordinary,* original,*+ personal, 


* Commonwealth v. Dennison, 24 How. 66; Ken- 
dall v. U. S., 12 Pet. 527; Gilman v. Barrett, 33 
Conn. 298; Asberry v. Beavers, 6 Tex. 457; S. C. 
School Inspectors of Peoria v. The People, 20 Iil. 
530; People v. Hatch, 33 Ill. 184. See also, 33 Il. 
140; City of Ottawa v. People, 48 Ill. 240; People 
v. Bd. of Met. Pol. 26 N. Y. 316. 

* McBane v. People, 50 Ill. 508; State v. Bailey, 7 
Iowa, 390; Judd v. Drever, 1 Kan. 455; Kendall v. 
U. S. 12 Pet. (U. S) 524; Commrs. v. Dennison, 24 
How. (U. 8.) 66; Fisher v. Charleston, 17 W. Va. 
595; Kentucky v. Dennison, 24 How. (U.S.) 66; 
People v. Lewis, 28 How. (N. Y.) Pr. 159; Asbury 
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civil action,' issuing as of right? from a court of 
competent jurisdiction,’ with the office to compel 
the performance of a plain, personal duty,* which 
the petitioner has shown a clear, legal right to have 
done by the person to whom the writ is sent,® and 
which that person has no discretion, on his part, to 
do or to refuse to do, though he has neglected or 
refused to perform it having the power to do it." 
Guy CARLETON LEE. 

Jouns Hopkins University, BALTIMORE, Md. 

v. Beavers, 6 Tex. 457; Gilman v. Bassett, 33 Conn. 
298; State v. Commrs. 11 Kan. 66; Haymore v. 
Yadkin Co., 85 N. C. 268; S. C. School Insp. of 
Peoria v. People, 20 Ill. 525. 

' Commrs, v. Dennison, 24 How. (U. 8.) 66; Brown 
v. Crego, 29 Iowa, 321; People v. Board of Super- 
visors, 27 Cal. 656; State v. Williams, 69 Ala. 322; 
McBane v. People, 50 [1l. 50; State v. Bailey, 7 lowa, 
890; Judd v. Driver, 1 Kan. 455; State v. Jennings, 
56 Wis. 113; Williamsport v. Commr. 90 Pa. St. 498; 
See Walker, J., in McBane v. People, 50 Ill. 503. 

* Fisher v. Charleston, 17 W. Va. 595; Kendall v. 

U. S., 12 Pet. (U. S.) 524. 
State v. Pierce Co., 37 N. W. Rep. 231; 
Jack v. Moore, 66 Ala. 184; Gayo v. Gilmore, 76 
Ga. 75; U.S. v. 102 U. 8. 378; 3 Black’s 
Comm. 110; 4 Bacon’s Abr. 495; Page v. Clopton, 2 
Va. Law J. 560. 

*As regards the necessity of a previous demand 
and refusal to perform the act which it is sought to 
coerce by mandamus, the authorities are not al- 


5 See 


Shurz, 


together reconcilable. The better, however, seems 
to be that stated. See Oroville & Va. R. Co. v. 
Supervisors of Plumas, 37 Cal. 354; State v. County 
Judge of Marshall, 7 Iowa, i86; State v. Bailey, 
Id. 390; State v. County Judge of Marshall, supra, 
implied 


refusal or refusal. 


Iowa, 179; County Court of 


particularly on tacit 
Chance v. Temple, | 
Macoupin v. People, 58 Ill. 191. 

> Bayard v. U.S., 126 (U.S.) 246; Shine v. Ky. 
R. R. Co., 85 Ky. 177; State v. Trustees of Salem 
Church, 114 Ind. 389; Tower v. Commr. of Talla- 
poosa, 17 Ala. 527; Louis v. Whittle, 77 W. Va. 
451; Union Church v. Sanders, 1 Houst. (Del.) 100. 
s. c. 63 Am. Dec. 187. 

‘It is a fundamental principle of the law of 
mandamus, that the remedy will never be granted 
in cases where, if issued, it would prove unavailing. 
In such case the court will refuse to interfere. 
Williams v. County Commrs., 35 Me. 345; Wood- 
bury v. County Commrs., 40 Me. 307; People v. 
Chic. & Alt. R. Co., 55 IIL. 95; People v. Super- 
visors, 15 Barb. 607; Colonial Life Ins. Co. v. 
Supervisors, 24 Barb. 166; People v. Tremain, 17 
How. Pr. 142; State v. Trustees of Warren, 1 and 2 
Ohio (2d ed.) 300; Memorial Church v. Trustees, 6 
Ohio, 445; State v. Perrine, 5 Vroom. (N. 8.) 254; 
Queen v. Norwich Savings Bank, 9 Ad. & E. 729. 





SAVINGS BANK TRUST DEPOSITS. 


7 subject of deposits in trust in savings banks 

has for time occasioned considerable 
trouble to the judiciary of this and other States, 
and owing to the usually puzzling questions of fact 


some 


involved and principles of law not generally under- 
stood, the correct solution of the problems pre- 
sented has been attended with much difficulty. 
Preliminary to a consideration of the subject, it 
is important to examine the motives which ordina- 
rily impel a person to deposit his money in the trust 
form. The statute limits the amount which an 
individual may deposit to his own credit ‘‘exclu- 
sive of deposits arising from judicial sales or trust 
funds or interest,” to of $3,000,' and it 
is illegal for the bank to pay interest on deposits in 


the sum 


excess of that sum.’ Notwithstanding the opin- 
ion of the State attorney-general that the ‘‘ trust 
funds” referred to by the statute means fund in the 
custody of a judicial officer as distinguished from 
personal trusts,* the banks uniformly construe the 
statute as excepting deposits in the form of personal 
trusts. Furthermore the bank may regulate the 
amount of interest allowed on various sums,‘ 
which regulation usually provides for a maximum 
rate of interest on sums not exceeding $1,000, and 
«less rate on any balance over that sum, and not 
exceeding the statutory limitation. When, there- 
fore, a depositor’s individual account has reached 
one or the other of these limits, it is a common 
practice for such persons, acting often, it is feared, 
on the advice or with the connivance of the bank or 
its agents, to deposit the excess in one or more 
accounts in form in trust, the beneficiary named 
being usually a member of the depositor’s family. 
These accounts are opened solely for the purpose of 
getting the largest amounts of interest possible, and 
without the slightest intention on the part of the 
depositor to part with the ownership or control of 
his property. 

Another motive causing deposits in trust is to 
provide a sum for the advancement of children, ad- 
ditional amounts being added from time to time. 
Still another motive is to indicate a person to take 
the deposit after the death of the depositor, being 
virtually an attempt to avoid making a will, the 
depositor’s intention being, however, to retain per- 
fect control and ownership of the fund during his 
life. Deposits of this latter character are ex- 





'L. 1892, chap. 689, sec, 113. 

* Opinion attorney general, filed May 12, 1882, 
Paine’s Banking Laws, p. 345. 

* Opinion attorney-general (supra). 

+L. 1892, chap. 689, sec. 1238. 

> Weber v. Weber, 9 Daly, 211. 
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pressly sanctioned and encouraged, under proper 
regulations by the English Savings Bank statutes.! 
The foregoing are buta few of the most common 
desires inducing accounts in this trust form. 

Coming now to the legal principles involved in 
the determination of these cases, the common law 
distinction between a gratuitous declaration of 
trust in and a gift of personal property, should be 
borne clearly in mind. To make a valid gift in the 
absence of the deed, it is necessary that the pos- 
session pass to the donee. Unless the possession 
pass, nothing does; while if the possession pass, the 
legal title passes with it. No matter how strong 
and distinct the intention to pass the legal title is, 
without delivery, actual or constructive, of the sub- 
ject-matter to the donee, neither the title nor any- 
thing else passes.? For the donee to obtain a right 
which he can enforce where there has been no 
delivery, must be the intent on the donor’s part to 
give merely an equitable estate through the medium 
of a trustee, either with or without transmutation 
of possession. Therefore, the initial question in 
these savings bank cases is, do the facts show an in- 
tent to make a gift of the legal title or will they 
bear the interpretation of a trust by the settlor’s 
constituting himself the trustee and desiring to 
transfer an equitable estate merely? If a gift of 
the legal title is intended the case is not one of 
trust at all and the further question arises as to 
whether it is executed or not.* 

Cases of an attempted gift of the legal title + 
are often confused with cases ofa trust, but it is 
well settled that a court of equity will not carry out 
an unexecuted gift of the legal title on the theory 
of a declaration of a trust.° 

A deposit in a savings bank may take the form 
of either of the above transactions. Thus a deposit 
by A in the name of B unaccompanied by a deliv- 
ery of the bank book (the agreed evidence of title) 
is ineffectual to pass any interest whatever to B ;° 
while the opening of an account by A in his own 
name with the intention to constitute himself a 
trustee for B is sufficient to forthwith vest in B the 
equitable right to the fund according to the terms 
of the trust.’ 

Semming that the transaction between the de- 





' 50 and 51 Vict. ane. 40, sec.3 (1). 

* Wadd v. Hazleton, 137 N. Y. 215. 

3 Beaver v. Beaver, 117 N. Y. 421; 
Young, 80 N. Y. 422. 

* Beaver v. Beaver (supra); Matter of Crawford, 
113 N. Y. 560; Est. Richard Ward, 2 Red. Sur. 251. 

> Wadd v. Hazleton (supra); Young v. Young 
(supra); Milroy v. Lord, 4 D. F. & J., 274. 

® Noyes v. Inst. for Savings, 164 Mass. 583. 

7 Martin v. Funk, 75 N. Y. 134; Willis v. Smythe, 
91 N. Y. 297; Mabie v. Bailey, 95 N. Y. 206. 


Young v. 





positor and the bank takes the form of an alleged 
trust, the initial question is, what was the intention 
of such depositor at the time he opened the ac- 
count? Did he intend to really create a trust in favor 
of the beneficiary, or are his acts the result of an en- 
tirely different intent ? It is fundamental that a 
declaration of trust need not be in writing and no 
consideration is necessary.” 

As to what the depositor’s intention was, as re- 
gards the creation of the trust, is a question of fact 
to be ascertained by the legal evidence.’ 

As to what is legal evidence is somewhat (iffi- 
cult to determine at times, but the tendency of the 
courts is to be extremely liberal in the admission of 
relevant evidence tending to throw light upon the 
difficult question of what was a person’s intention 
at acertain time. The point in issue is, what was 
the intention of the settlor at the time he did the 
acts declared on as creating the trust? In these 
savings bank cases this is usually the time when the 
account was opened. Primarily then the form in 
which the account was opened, directions given for 
such opening, the acceptance by the depositor of a 
deposit book containing a statement of the trust 
form of the account, statements made at the time 
of the opening constituting res geste, all this is 
competent evidence.'” 

Other relevant evidence tending to throw light 
upon the transaction, such as the means, family and 
dependents of the depositor, and the rules of the 
bank limiting amounts on which interest is paid, 
is certainly competent.'' ft he depositor is alive of 
course his own testimony upon the subject is of the 
utmost importance.'? The depositor being dead, his 
declarations made prior to the creation of the trust 
would seem admissible as within the usual princi- 
ples of evidence of intent.’* But while subsequent 
declarations tending to support the trust would 
seem admissible as declarations against interest," 
such subsequent declarations which are not against 
interest would seem sin enanonaniind according to gen- 





* Wadd v. Hazelton (supra). 

*Haux v. Dry Dock Sav. Inst., 2 App. Div. 165; 
Mabie v. Bailey, 95 N. Y. 206, 210: Macy v. Wil- 
liams, 83 Hun, 243. 

Martin v. Funk (supra); Hyde v. Kitchen, 69 
Hun, 280; Mabie v. Bailey (supra). 

"Mable v. Bailey (supra); Beaver v. Beaver 
(supra); Haux v. Dry Dock Sav. Inst. (supra). 

"Cunningham v. Davenport, 147 N. Y. 43. 

'S Hillmon Case, 145 U. S. 622; Commonwealth v. 
Trefethen, 31 N. E. Rep. 961 (Mass.); R. R. Co. v. 
Herrick, 29 N. E. Rep. 1052 (Ohio). 

Hyde v. Kitchen (supra); Beaver v. Beaver 
(supra); Macy v. Williams (supra); Gerish v. Sav- 
ings Bank, 128, Mass. 159; Scott v. Savings Bank, 
140 Mass. 157. 
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eral rules! The courts have, however, admitted 
such subsequent declarations both ways, and there 
is authority for this course.’ 

The trust having once been intentionally created 
its duration is commonly during the life of the de- 
positor-trustee. Once created no power of revoca- 
tion having been reserved the trust is irrevocable * 
and must be executed according to the terms of its 
creation; but the difficult question is, what are 
those terms? Sometimes the facts show that the 
depositor intended to himself draw the interest 
during his life,t the principal and any balance of 
interest to go to the beneficiary upon the depositor's 
death. Where the trustee, having once created 
the trust, withdraws the whole or a portion of the 
moneys and uses them for a purpose inconsistent 
with the trust, his estate is responsible for such 
amount.” 

Payment by the bank to the depositor-trustee is a 
valid discharge to the bank, in the event of its hav- 
ing received no notice from the beneficiary of any 
claim adverse to the right of the trustee to so con- 
trol the fund.® But the transferring of the whole 
or part of such amount to a new account in the 
name of another beneficiary will not release the bank, 
it being thereby effected with notice that the trus- 
tee is attempting to do an act inconsistent with the 
trust.’ 

A case of much difficulty arises where the bene- 
ficiary dies before the depositor-trustee. To whom 
does the account belong? Does it belong to the 
beneficiary’s estate then, or after the depositor’s 
decease, or does the prior death of the beneficiary 
cause the trust to come to anend ? In almost every 
case, it is submitted, the creator of the trust intends 
the eventual taking of the beneficiary to be con- 
ditional upon the latter’s surviving the settlor. 
This being the fact, it would seem a desirable piece 
of either legislative or judicial enactment to provide 
that the death of the beneficiary before the deposi- 
tor terminates the trust, and a recent utterance of 


' Waterman v. Whitney, 11 N. Y. 157; Woodward 
v. Goulston (H. L.) 11 Ap. Cas. 469; Comp. Taylor 
Will Case, 10 Abb. R. n. 806; Lane v. Moore, 151 
Mass. 87; Sugden v. St. Leonards, 1 Pr. Div. 154. 

> Beaver v. Beaver, 117 N. Y. 421, 431. 

8 Mabie v. Bailey, 95 N. Y. 206, 210. 

‘ Grafing v. Heelman, 1 App. Div. 260, 263. 

Macy v. Williams, 55 Hun, 489, Comp. Macy 
v. Williams, 83 Hun, 243, where it was held no 
trust was ever created. 

° Boone v. Savings Bank, 84 N Y. 83; Schluter 
v. Savings Bank, 117 N. Y. 125. 

' Decker v. Union Dime Savings Institution, 
opinion Beekman, J., at Special Term (not reported), 
on appeal, 89 Hun 382; Kirsch v. Tozier, 143 N. Y. 
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the courts would seem to give judicial sanction to 
this view.* 

Upon the death of the depositor-trustee the posi- 
tion of the bank 1s often one of extreme difficulty, 
in determining the proper person to whom payment 
should be made. Prior to 1882 the bank was jus- 
tified, on the death of the trustee, in paying the 
amount of the deposit to his personal representa- 
tives, no claim having meanwhile been made by the 
beneficiary, '’ but since that time such payment is no 
discharge. The statute'! authorizes the bank on the 
trustee’s death, to pay the deposit to the benefici- 
ary, in the absence of notice of the existence of a 
further trust. The bank may also pay to a minor 
the amount of a deposit made for him,’? but the 
statute is merely an enabling one, permitting the 
bank to deal directly with the beneficiary or minor, 
if it chooses, not mandatory or in limitation of its 
common law rights.'* 

The controversy in these cases usually arises on 
the death of the depositor, between the beneficiary 
and the depositor’s personal representatives. The 
respective claimants usually demand the amount of 
the deposit from the bank, one or the other bring- 
ing suit. The statute't extends the scope of inter- 
pleader for the protection of the bank and compels 
persons claiming the deposit to be brought in as 
parties. ’° 

The foregoing remarks show that the greater part 
of the litigation at present arising out of these 
savings banks trust deposits comes from the want of 
direct and definite proof of the depositor’s inten- 
tion at the time he opened the trust account. The 
question as to what a person’s intention was at a 
particular time is always one of extreme difficulty. 

It would seem the remedy is with the legislature, 
and that much of this litigation might be prevented 
and the overcrowded calendars of our courts re- 
lieved by just so much. The statute should pro- 
vide that before the banks receive a deposit in form 
in trust, the depositor should be required to make 
a full statement in writing, before a notarial officer, 
as to the precise terms of the trust, and whether or 
not a power of revocation be reserved. The state- 
ment with other particulars should include the 





* Cunningham v. Davenport, 147 N. Y. 43, 47. 

* L. 1882, c. 185, sec. 1 (4 R. S. 2444). 

'” Boone v. Savings Bank, 84 N. Y. 83. 

'! TL, 1892, c. 689, sec. 114. 

2 Td. 

 Schulter v. Bowery Savings Bank, 13 N. Y. St. 
Rep. 414. (The facts here arose prior to the statute 
of 1882, supra.) 

4 TL, 1892, c. 689, sec. 115. 

15 Mahn v. Gornwich Bank, 16 Misc. 537 ; Pro- 
gressive Hand. Union v. German Savings Bank, 23 
Abb. N. C, 42. 
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name and address or other means of identifying the 
proposed beneficiary, whether the trustee is to have 
the power to withdraw the interest and such part of 
the principal as he may see fit, and whether the 
trust is to terminate by the death of the beneficiary 
before the trustee. 

When a bona fide trust is intended, it should be 
made clear and certain and not indefinite and un- 
certain, while if the deposit is but a cover by which 
it is sought to evade the statute, it is contrary to 
both letter and spirit of the savings bank acts. 
Legislative enactment is necessary to protect the 
estates of people of small means from the possi- 
bility — more, probability — of being depleted by 
much unnecessary litigation. 

Freperick B. Campse.., LL. B. 
“ on 


ERRATA 


In our issue of October 10, 1896, appeared an 
able article on ‘* The Plea of Res Judicata in Actions 
for Personal Injuries,” 
D. Landurn, Esq., of Columbus, Miss. 


which we credited to Linton 
The name 
of author was mispelled, for which we desire to 
make due amends. The gentleman's name should 
have appeared as Linton D. Landrum. 

Tue Eprror. 


——_- 


Notes of Amevican Decisions. 
CORPORATIONS—-REORGANIZATION-—-LIABILITY FOR 
pEBTs.—A mining company, having exhausted its 
resources and incurred a large indebtedness in at- 
tempting to develop its mines, leased the same to a 
new corporation formed by the same stockholders 
under the laws of a different State. The new cor- 
poration paid off the debts of the old one, and pro- 
secuted the work for some time, but finally became 
insolvent. Held, that, as against third persons, the 
reorganization was a mere change of name, without 
affecting the ownership of the property, and that 
the old company, as well as the new, was charge- 
able with a mechanic’s lien for labor and materials 
furnished to the latter. (Hatcher v. United Leas- 


ing Co. [U. 8. C. C. Colo. |, 75 Fed. Rep. 368.) 


CARRIERS OF PASSENGERS—LIABILITY AS TO BAG- 
GAGE.—The omission of a passenger to call for her 
trunk until the day following that of arrival at her 
destination is, under ordinary circumstances, un- 
reasonable, and therefore the carrier ceases to be 
responsible as such, and is liable merely as a ware- 
houseman. (Wiegand v. Central R. Co. of New 
Jersey [U.S. C. C., Penn. |, 75 Fed. Rep. 370.) 
DivoRcE--ALIMONY—ENFORCEMENT IN ANOTHER 
sTATE.—A decree in a divorce judgment for pay- 
ment of a specific sum absolutely as alimony, having 
the effect in the State where rendered of a judgment 





at law for payment of money, may be enforced by 
action at law in another State. (Kunze v. Kunze 
| Wis.], 68 N. W. Rep. 391.) 


HABEAS CORPUS — COURT RECORDS — COLLATE- 
RAL ATTACK —. The verity of the records of acriminal 
court showing the return of an indictment, cannot 
be collaterally questioned, or the record varied by 
parol evidence, in a habeus corpus proceeding in 
another court. (Whitten v. 
Atl. Rep. 508.) 


Spiegel [Conn.}, 


ADMINISTRATION.—One of the official receivers 
in bankruptey, as the trustee of the estate of the 
husband of a deceased intestate, applied for admin- 
istration without citing the husband. The amount 
of the estate was £105 2s.10d., which was claimed 
by the official receiver on behalf of the creditors of 
the bankrupt. 

Held, that notice of some kind must be given to 
the husband, but that, upon the registrar being 
satisfied as to this, the grant might go, and, as the 
applicant moved in his official capacity, sureties 
might be dispensed with 

(Probate Div.: In the goods of Sarah Ann Mor- 
gan, deceased, 75 L. T. Rep. 190.) 


Divorce practicE.—A husband who petitions 
for dissolution of his marriage on the ground of 
his wife’s adultery must join the alleged adulterer 
as co-respondent, though he possesses no legal evi- 
dence against the alleged adulterer, and though his 
only knowledge as to the man’s name be derived 
from confessions made by the wife or from other 
ex parte statements. 

Jenkings v. Jenkings, (15 L. T. Rep. 512; L. Rep. 
1 Prob. and Div. 330); Gill v. Gill, (60 L. T. Rep. 
712); Bagot v. Bagot, (62 L. T. Rep. 612); over- 
ruled. 

Payne v. Payner, Rodway and Eddels, (60 L. T. 
Rep. 288); approved. 


a .>— — 


Aew Books and Aew Editions. 


ELEMENTS OF JURISPRUDENCE, by Thomas Erskine 
Holland, D. C. L., Barrister at Law. 

This is the eighth edition of Mr. Holland’s work 
on Jurisprudence, the fame of which is so world 
wide as to require no further comment here. 

It is sufficient to say that the author has brought 
the work thoroughly up to date, even giving many 
references to the German Civil Code which only 
went into effect in August last. 

Published by The Macmillan Company, 66 Fifth 
avenue, New York city; price, $3.00, net. 
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The Albany Law Journal. 


ALBANY, NOVEMBER 14, 1896. 


Current Popics. 


5 ae developement of the law in relation to 


rapid than any other branch of jurisprudence. 
The abrogation of the common law by statu- 
tory enactment, while it has added and de- 
veloped the privileges which a feme covert had, 
has nevertheless led to many attempts to cir- 
No 


case of recent date more fully illustrates these 


cumvent the intendment of the statute. 


suggestions than that of ‘Talcot v. Arnold, 35 
Atl Rep. 532, which was decided last month 
by the Court of Chancery of New Jersey. 

It seems that after the failure of the firm in 
which the husband had been a partner, his wife 
advanced to him a certain sum of money with 
which he supported his family and paid the ex- 
penses of the shop in which he carried on a 


He 


caused certain patents to be issued in his wife’s 


series of experiments as an inventor. 


name and from them considerable sums of 


money were realized from time to time. <A 


portion of the proceeds was put in property in 
the wife’s name. All the contracts in the busi- 


ness were made in the wife’s name and the 


property in which the business was conducted 
On 


the trial no contract of employment was shown 


and the bank accounts stood in her name. 
and the entire course of conduct was to the 
effect that the husband was master of the busi- 
ness and that the wife exercised no control 
over it and that she expected no accounting in 
relation to the business. ‘The court holds, most 
properly it seems to us, that the business was 
the husband’s and that the proceeds should be 
applied to one of the firm debts, subject, how- 
ever, to the prior lien of the wife for the repay- 
ment of the money which she had advanced to 
her hushand. On this point the court writes: 

The facts of the case, as I have found them, 
are very much in line with those in Glidden v. 
In that 


husband manufactured in the name of his wife 


Taylor, 16 Ohio St. 509. case the 


for years. There was no formal agreement 
between the husband and wife concerning his 


Vou. 54 — No. 20. 


| of the business. 


| and lot. 
' had entire control. 
lated was held to be subject to the claims of 


married women has, perhaps, been more | gE Se 
| s cre S. 





| services, or as to the disposition of the property 


As her agent and trustee he 
received the proceeds, and supported himself 


and his family therewith, and spent what 


| money he desired, and with the surplus, pur- 


chased in the name of his wife a dwelling house 
In the prosecution of the business he 
The property thus accumu- 


But it is strongly insisted that all the prop- 


erty which is now alleged to be equitable assets 


of the husband is the outcome of his inventive 
ability, and that he had the right to give his 
talent to his wife, without impressing upon the 
property produced by it any liability for his 
own debts. It is said that a man is not the 
slave of his creditors, and that he is not bound 
to devote his personal labor or mental ability 
to the payment of his debts. This statement is 
undoubtedly true. While there is a moral duty 
to pay debts, yet there is no method of physical 
coercion by which the debtor can be compelled 
by any judicial proceeding to do so. But the 
question here is not whether the debtor can be 
compelled to work for his creditors, but whether 
if he does put into action his latent ability to 
earn money, and it produces property, the prop- 
erty can be reached and applied to the payment 
of hisdebts. In Abbey v. Deyo, 44 N. Y., 344, 
Mr. Commissioner Ward Hunt, in his opinion, 
took the ground that the debtor could give his 
talents to he 
that how- 


time and_ his whomsoever 


pleased. Therefore it followed 
ever great his talents were, if he chose to 
exercise them for the benefit of his wife, the 
product was hers. In Voorhees v. Bonesteel, 
16 Wall. 31, the Supreme Court of the United 
States, on appeal from the Circuit Court of 
the Eastern District of New York, followed 
the cases in the State courts in holding that a 
wife could employ her husband to manage her 
business, and that the application of a portion 
of the income of the wife’s separate property to 
the support of the husband would not impair 
the title of the wife. In Aldridge v. Muirhead, 
1or U. S. 397, on appeal from the Circuit 
Court for the District of New Jersey, Chief 
Justice Waite held that the fact that the hus- 
band had rendered services in employing the 
wife’s capital in the purchase of lands would 
not invalidate her title thereto, if his services 
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were devoted to her separate property. These 
cases were cited with approval by Vice-Chan- 
cellor Van Fleet, in his opinion in Tresch v. 
Wirtz, 34 N. J. Eq. 124. The right of a wife 
to employ her husband in her grocery business, 
in consideration of his clothes and board, was 
upheld by Vice-Chancellor Bird in Kutcher v. 
Williams, 40 N. J. Eq. 436; 3 Atl. 357. Ido 
not understand, however, that in any case de- 
cided in the courts of this State it has been 
held that the right of a husband to give away 
the proceeds of his labor or his talents as he 
pleases, free from the demands of his creditors, 
has been asserted in the unrestricted language 
used in the opinion in Abbey v. Deyo, supra. 
It is to be observed that, in all the cases so far 
mentioned, the services of the husband were 
rendered in a separate business, or upon the 
separate property, of the wife. There is no 
instance within my knowledge where a hus- 
band has said to his wife: “I am going to 
work, and I give to you my labor and its 
fruits,” that a court has held that the gift of 
the property creating potentiality of the hus- 
band carries to the donee a title to the property 
created, free from all liability to pay the hus- 
band’s debts. 

As has already been remarked, it is, of 
course, true that any 
authority over a debtor to make him work with 
his hands or his intellect for his creditors; and, 


a court cannot exert 


even when a debtor has turned his ability into 
value by the exertion of his talent or the exer- 
cise of his hands, it is in a degree free from 
liability if the debtor isa husband. Such a 
debtor undoubtedly possesses the right to labor 
for the support of his family and the main- 
tenance of his children. ‘This is a duty, and, 
so long as the result of his labor does not 
exceed an amount sufficient to properly main- 
tain and educate his family in their walk of 
life, it cannot be reached. (Phillips v. Hall, 160 
Pa., 60, 28 Atl., 502; Seay v. Hesse, 123 Mo., 
450, 24 S. W., 1017, and 27 S. W., 633; Bump. 
Fraud. Conv., par. 25.) A husband can render 
those incidental services which the head of the 
family generally performs, and can give his 
wife the benefit of his experience and skill in 
the transaction of her separate business, and in 
the management of her property 
(Tresh v. Wirtz, supra). But there is no case 
in our courts which has upheld the right of the 


separate 








husband to give to his wife, unrestrictedly, all 
the profits of his labor or his talent. Instead 
of upholding the right of the husband to this 
extent, the courts have asserted a different 
rule. In Bank v. Sprague, 20 N. J Eq., 13, 
Chancellor Runyon held that while a husband 
had the right to give to his wife her earnings 
when she carried on her separate business with 
his assistance, with her own means and on her 
own account, yet, when the labor and skill of 
the husband had united with those of the wife, 
the business would be considered as the hus- 
band’s, and the proceeds would not be pro- 
tected from his creditors. So, in Quidort v. 
Pergeaux, 18 N. J. Eq., 472, it was held that 
the husband could not give to his wife his 
It is true that at the date of these 
Married 


earnings. 


decisions section 3 of the 


Woman’s act (Revision, p. 637) had not been 


present 
enacted. That section became operative in 
1874. The statute shields all the earnings of 
the wife derived from her separate business 
from her husband’s creditors. 

Under this statute the relation of the hus- 
band and his wife is exactly the same as it was 
before its enactment whenever the husband had 
abandoned, in favor of his wife, all claim to 
In both the cases cited, the hus- 
The 


ability of the husband to confer all the benefit 


her earnings. 
band had done this so far as he was able. 


resulting from his labor and_ skill was not 


affected at all by the act, nor does the act mod- 
ify or annul the force of the previous decisions 
Those cases 
No 
clearance from all the claims of his creditors 


touching that point. represent 


the true doctrine. debtor can obtain a 


except by virtue of a bankrupt law; nor can he 


voluntarily turn over all the proceeds of his 


labors or his ability by a gift which precedes 
or follows the accretion of such property, so 
long as he has creditors. 

My conclusions are that the business carried 
on in the name of Mrs. Arnold was not her 
separate business, but was, in fact, the business 
The profits derived from it, 
and the property into which the profits have 


of her husband. 


been put, are liable, as equitable assets of the 
husband, to be applied to the payment of the 
complainant's judgment. I am of the opinion, 
that Mrs. Arnold has a_ superior 
equitable lien apon all this property, as secur- 


however, 


ity for the repayment to her of all the money 
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advanced to the husband, together with inter- 
est upon it. One object which Mr. Arnold had 
in mind when he caused the patents to be as- 
signed to, or issued in the name of, the wife, 
was security to her. This much of the trans- 


action she must have known, although she 
knew little beyond this. The case is one where 
the legal titles held by her should be set aside, 
upon equitable terms, and the wife’s equity in 


the property, to the degree already stated, 


should be protected. 


\n interesting point in ecclesiastical law is 
discussed by the Zaw Times and is especially 
pertinent at this time in view of the recent ap- 
pointment of an archbishop of England. It 
seems that the necessary steps in the making of 
an archbishop are nomination by the crown, 
election by his dean and chapter, confirmation, 
consecration and installment, and homage for 
the temporalities. 
letter 


20, Ss. 3, to 


contained in a 
Hen. 8, c. 


be sent to the dean and chapter, “ conteyning 


‘lhe nomination is 


missive directed by 25 


the name of the persone whom they shall elect 
” If the election is not made within 
“the 


Kynges Highes hys heires and successors at 


and chose. 
twelve days, then by the same _ act, 
their libertie and pleasure shall nomynate and 
present by theire ires patentes such a persone 
as they shall thynke abyll and convenyent ” for 
the dignity and office “ of the archebishopricke 
* and if an elec- 
tion according to the tenor of the act be not 


or bishopricke being voyde, 


signified within twenty days after the congé 
of the and 
the penalty for disobeying the act is 


@elire come to the hands dean 
chapter, 
that any party offending “shall ronne into the 
dangers peynes and penalties of the Estatute 
of the provision and premunire made in xxy. 
yeare of the reigne of Kynge Edwarde the 
Third, and in the xvj. yere of Kynge Richarde 
the Seconde,”—v.e. by forfeiture of land and 
goods and attachment of their bodies, or suffer- 
ing process by premunire facias, “as is ordained 
by other statutes of provisors.” When the 
present archbishop designate was nominated 
to the see of Exeter, seven members of the 
chapter were bold enough to vote for disobey- 
ing the letter missive, but unanimity is not re- 
quired, and the majority voted for election in 
accordance with the letter missive. The bet- 





ter opinion appears to be, that the step of con- 
firmation is the better one on which to contest 
the apparently absolute statutory power of the 
crown to nominate a bishop, for in Reg. v. 
Archbishop of Canterbury, 11 Q. B. 483, the 
court was equally divided on the point whether 
or not a mandamus ought to go to the Arch- 
bishop of Canterbury to receive objections to 
the confirmation of Dr. Hampden after he had 
been duly elected by the dean and chapter of 
Hereford. An archbishop, it seems, requires 
“confirmation” either by the other archbishop 
and two bishops or by four bishops. 


The recently reported case of Flora v. Hen- 
derson 75 Fed. Rep. 217, arose over the attempt 
of an elderly man to prove that he was the 
illegitimate child of a woman who had inher- 
The 
woman’s father, Nicholas Longworth, had ac- 


ited from her father a very large estate. 


cumulated a fortune by unusually wise invest- 
ments, and at his death, in 1863, was consid- 
ered the richest man in Cincinnati, and one of 
the wealthiest in the United States outside of 
the large eastern cities. His daughter, Mrs. 
Flagg, survived him for nearly thirty years, 
dying in 1891. There were no children of her 
marriage with her husband. After her death 
a man known as John W. Flora brought suit to 
obtain possession of a part of the Longworth 
estate, which had been devised to Mrs. Flagg 
for lier life, with remainder to the issue of her 
body surviving her, ‘The complainant had been 
delivered, when an infant a few days old, to 
James Flora and his wife, by persons who were 
said to be agents of Nicholas Longworth. ‘The 
child remained with Mr. and Mrs. Flora, and 
about 1844 was formally adopted as their child 
in pursuance of a special act of the legislature. 
There was much dispute on the trial as to the 
year in which the complainant was born. He 
attempted to prove that the date was not earlier 
As the daugh- 
ter of Nicholas Longworth was bornin 1809, it 


than 1823, nor later than 1825. 


was impossible to assign an earlier date for the 
birth of any child of hers, and a large part of 
the evidence taken by the defence was directed 
toward showing that the complainant was born 
in 1820, when Nicholas Longworth’s daughter 
was ten years and a fewmonths old. It was 
shown that Flora had stated his age on various 
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occasions giving the date of his birth as July 
2, 1820. The census returns for 1820, 1830, 
1850, 1870, 1880, and 1890 were produced. In 
each census it was shown that report had been 
made to the census officials of his age, showing 
that it was computed as if he had been born in 
the year 1820. The entry in the family Bible 
was originally written 1820, but the ‘o” was 
afterwards changed to “ 4,” and the words “ or 
25” was afterwards added. Papers in the War 
Department at Washington showed that he was 
enrolled at the time of the draft in 1863 as 
having been born in 1820. 

There were other official documents, alto- 
gether covering a period of more than seventy 
years, in which statements had been made by 
the complainant or his father, all tending to 
show that he was born in 1820. The evidence 
of some witnesses was introduced to show that 
the child was taken to the home of the Floras 
at a later date. The attempt to show that 
Flora was related in any way to the Longworth 
family was slight. It was said that Nicholas 
Longworth had once or twice spoken to the 
complainant, and some attempt was made to 
show a reputation in the community that Mr. 
Longworth’s daughter had an illegitimate child. 
One elderly woman said that Mr. Longworth 
had himself told her that his daughter had 
given birth to an illegitimate child, but many 
of her statements were contradicted by other 
witnesses. Several of the witnesses were very 
old, one being ninety-one years of age, and they 
attempted to testify to facts which occurred 
over seventy years before. As opposed to the 
slight evidence connecting the complainant in 
any way with the Longworth family, there was 
amass of testimony to show that there could 
have been no such occurrence in the life of 
Eliza Longworth, afterwards Mrs. Flagg, with- 
out the knowledge of friends and relatives who 
were called tooppose theclaim. It was shown 
that the girl was at school from 1822 to 1827, 
and several of her schoolmates testified to her 
continual good health, and all denied that she 
was sick for any long period of time, as had 
been testified to by one of the witnesses for the 
complainant. The attempt to get possession 
of the Longworth property was strongly prose- 
cuted, and some of the ablest lawyers in the 
State of Ohio appeared on behalf of the com- 
plainant. United States District Judge Sage, 





however, after careful review of the evidence, 
dismissed the appeal of the complainant. 


It is not very often that the judges of the 
Court of Appeals disagree in a capital case. 
There is a decided difference of opinion among 
them, however, in regard to the fairness of the 
trial of John Hock, who was convicted of 
murder in the first degree in Lewis county 
last winter, and whose appeal was argued in 
June and determined about a fortnight ago. 
The defendant was accused of having killed 
a young girl by shooting her with a Winchester 
rifle, because she had refused to marry him. 
The defendant pleaded not guilty generally, 
and also not guilty on the ground of insanity. 
The evidence, as reviewed by Judge John 
Clinton Gray, who wrote the prevailing opinion 
in favor of affirming the conviction, indicated 
quite clearly that the prisoner did the killing 
and that he was not insane. He gave no testi- 
mony himself, and, referring to this fact, the 
trial judge said to the jury: “ Why did he not? 
That is of nolegal consequence. In our coun- 
try the defendant is not compellable to testify 
against himself on a criminal charge. That is 
one of the guarantees of our Constitution re- 
specting the liberty of the citizen, and our 
statute further provides that the fact that a per- 
son accused of crime declines to take the 
stand and testify in his own behalf shall not 
be considered against him.” Judge Vann. who 
wrote the dissenting opinion in the Court of 
Appeals, and Judge Edward T. Bartlett, who 
concurred with him, thought that this language 
tended to prejudice the jury, in the absence of 
any direction to disregard the question, “ Why 
did he not? Qn the other hand, the majority 
deemed the statement which we have quoted 
to be advantageous rather than prejudicial to 
the defendant. 
by four to two, Chief Judge Andrews being 
absent. 


The conviction was upheld 


Justice Harlan, of the United States Supreme 
Court, was recently given a banquet in Cincin- 
nati, and there spoke on “ The Supreme Court 
and Its Work.” ‘The subject of the work of the 
Supreme Court is interesting and on this sub- 
ject Justice Harlan said : 

The Supreme Court of the United States has, 
now and then, been compelled to pass upon 
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questions more or less connected with political 
matters. It has sometimes given a construction 
to the Constitution or to acts of congress, or 
to State enactments alleged to be in violation 
of the supreme law of the land, that was dis- 
pleasing to those who had reached different 
conclusions. But to the honor of the American 
people, its decisions have been respected, so 
far, at least, that no attempt has been made to 
overturn them by indirection, or in any mode 
not authorized by the Constitution. 

Here I may be permitted to say that there is 
a tendency in some quarters to look to the Su- 
preme Court of the United States for relief 
against legislation which is admittedly free 
from constitutional objection, and which there- 
fore is not liable to criticism except upon 
grounds of public policy. But that court has 
itself said that the judiciary has nothing to do 
with the expediency of legislation, and cannot, 
with safety to our institutions, entrench upon 
the domain of another department of the 
government. The remedy for evils arising 
from impolitic and unjust legislation, not in 
conflict with the fundamental law, is with the 
people at the ballot box. If we should ever 
come to that condition of things when the 
courts, acting simply upon their own view as to 
the wisdom of legislation, habitually interfere 
with the due course of public affairs, as ordained 
by the representatives of the people, we may 
look for the downfall of our government, and 
the substitution of a government of men in 
the place of a government of laws. No more 
imperative or sacred duty rests upon the 
judiciary than to sustain in its integrity the 
fundamental law of the land. An act of legis- 
lation inconsistent with that law cannot be 
regarded as binding; otherwise, as Chief Justice 
Marshall has declared, written constitutions 
are absurd attempts, on the part of the people, 
to limit a power in its nature illimitable. 

But equally imperative and equally sacred is 
its duty to respect legislative enactments, ex- 
cept where their incompatibility with the Con- 
stitution is so manifest that a contrary view 
cannot for a moment be entertained. If an act 
of legislation, whether of congress or of the 
States, be of doubtful constitutionality, let the 
will of the people as expressed by their legis- 
lative department, have full operation until the 
people themselves, in the designated mode, 





shall otherwise ordain. No line of public 
policy can be long maintained in this country 
against the will of those who established, and 
who can change the Constitution. 

What I have said, Mr. Chairman, is not 
applicable alone to the courts of the Union. 
The duty to respect and enforce the supreme 
law of the land rests equally upon the courts 
of the several States. Every judicial officer in 
our country executes his important functions 
under a solemn oath to regard the Constitution 
and the laws of the United States, made in 
pursuance thereof as the supreme law of the 
land. And it is equally the duty of the courts 
of the Union to respect the Constitution and 
laws of the several States that are not in con- 
flict with the Constitution or laws of the United 
States. The national government is sovereign 
with respect to all matters committed to 
it by the people of the United States, and 
the repective -States are sovereign with re- 
spect to all matters not so committed to 
the general government. We are all National- 
ists, and we are equally State’s Rights men. 
The best friends of the Union are those who 
recognize the just authority of the States, and 
the truest friends of the rights of the States are 
those who recognize the just authority of the 
Union. May we not reasonably expect that 
the courts of the Union and the courts of the 
States will in the-future, as in the past, co- 
operate with each other in maintaining the mar- 
vellous system established by the people, in 
order to form a more perfect union, establish 
justice, insure domestic tranquility, provide for 
the common defence, promote the general wel- 
fare, and secure the blessings of liberty to 
themselves and their posterity. 


SHOULD WOMEN BE EXECUTED? 


Mrs. Ciara Fo.tz, oF THE NEW YORK Bar, CLAIMS 
Justice SHOULD Not REcoenize Sex. 


F Marie Barberi is guilty of murder she should 
| receive the same punishment that would be 
meted out to a man for the same offence. 

The question of the policy of capital punishment 
or the electrocution of criminals is not involved. 
The amendment of 1888, deliberately passed, pro- 
viding for death by electricity as a punishment for 
murder, sets at rest that question for the present. 
The people of this State have deliberately decided 
that it is now and then necessary for the State to 
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judicially kill some one in the interest of public 
morals. Whether this is wise or not is for the con- 
sideration of the legislature. The existence of the 
law raises a presumption of its necessity, and while 
it stands we must assume its propricty and enforce 
its provisions. If we do not like it, we should re- 
peal it or modify it to meet our views; but while it 
stands it should be obeyed. 

Should it be enforced as to men and women alike? 
Most certainly it should. Crime has no sex. It 
seizes, controls and impels men and women alike. 
If a man needs killing for it, so does a woman. If 
crime is disease, it still attacks both sexes in the 
same way. If we must kill the man to cure the dis- 
ease, the woman’s death is equally necessary. If 
the electric chair is essential to the public good to 
prevent a murderer reproducing himself in a crim- 
inal progeny, its use is equally required to prevent 
an evil brood from a murderess. If punishment is 
retributive justice for the deed done there can be no 
distinction. The victim is equally dead, whether 
by a man’s pistol or a woman's poison. If punish- 
ment is to deter others from crime it must certainly 
be administered with an equal hand in these days 
of poisoning, throat-cutting and shooting by wo- 
men. 

There is nothing, therefore, either in the necessi- 
ties of the law or the character of the deed to dis- 
tinguish the crimes of men from those of women, 
or to call for a different punishment. Nor is there 
anything in the nature of men and women them- 
selves to require it. They are possessed of the same 
moral perceptions, the same reason, the same pas- 
sions, the same volition and the same self control. 
Whether these exist in the same degree is immute- 
rial. They exist in a sufficient degree both in fact 
and in law, as a rule; and, if they do not, that is a 
good defence. 

There is absolutely nothing either in law, neces- 
sity, policy or personal character to call for a dis- 
tinction in punishment for crime. To make an ar- 
bitrary distinction is neither wise nor just. To 
vary the punishment for different classes is to ex- 





cuse one class in the exact degree of the variation. 
Unequal punishment is not equal justice, and ex- 
cusing from punishment is an invitation to crime. 

The sentiment that sometimes prompts jurors to 
acquit a woman where they would convict a man has 
no basis in law, is contrary to good policy and is at 
war with their oaths. 
box. 

I know some advocates of equal rights have de- 
clared that women are not amenable to laws, 
because they have had no voice in their making. 
The position is utterly defenceless and vicious. 
Such a theory put in actual practice would release 
every foreign tramp and criminal from all obliga- 
tion to obey our laws and save them from punish- | 


It has no place in the jury- 





ment, though they committed every crime in the 
criminal code, for, surely, they have no voice in our 
law-making. 

Moreover, if only those must obey laws who ac- 
quiesce in their passage, those who oppose them 
would be released from obedience and escape the 
penalty, and this would give free license to the whole 
criminal class for “No rogue e’er felt the halter 
draw, with good opinion of the law.” But wors: 
still, not one law in twenty has ever been the sub 
ject of our approval or disapproval. The laws 
were here when we were born and will be here for 
the next generation. 

In most instances no living person had any voice 
or vote in their adoption, and to say that, therefore, 
these laws shali not be enforced against them is 
ridiculous to the last degree. 
but bad law. I, too, believe in equality of men and 
women before the law, and it would be utter stulti 
fication to make such claim as a right, and in the 


It is good anarchy. 


same breath to deny equal responsivility. 

Equality before the law is the spirit of our Con- 
stitution. The old system of exempting lords from 
the law and preachers from punishment worked 
untold evil, and is dead, as all unequal laws ought 
to be. Class laws have no place in criminal juris- 
prudence. The quasi-criminal law that exempts a 
woman from arrest for fraud or alleged debt is 
wrong, if the law which permits the arrest of a man 
for these causes is right, which it is not. The idea 
is monstrous that a man in acivilized country can 
be thrown into prison to await for trial the slow 
process of the court for a debt he may not owe or a 
tort he may not have committed or a betrothal con- 
tract he never made, and could only be tolerated in 
a place where the public conscience has 
hardened by constant contact with the infamy. 

But if this barbarism is mght for men, it is 
equally right for women. Unless laws bear equally 
on all classes, and are enforced against all classes, 


fn] 


been 


they become more mocked than feared by those 
who are relieved from their operation; but when 
enforced with an equal hand justice is promoted, 
courts are respected and stability is secured. 

The letter of the law regarding punishment for 
capital crimes makes no distinction in favor of wo- 
men, nor does its spirit; there is no reason arising 
out of the nature of the crime, or the person com- 
mitting it to call for any distinction; the sentiment 
that prompts a distinction has no place in a iury- 
box ; and every consideration of good government, 
good morals, exact justice and harmony with the 
strict spirit of the time is against class legislation 
and in favor of an exact and equal distribution of 
the benefits and an impartial imposition of the pen- 
alties of the law. 


CLARA FoLrz. 
Temple Court, New York City. 
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RIGHTS OF MINORITY STOCKHOLDERS. 


Majority Stockholders Held, by Virtue of their Con- 
trolling Influence over the Affairs of a Corpo- 
ration, to be Trustees for the Minority 
Holders of Stock. 


COURT OF APPEALS. 


Tue Farmers’ LOAN AND Trust CoMPANY, as 
trustee, respondent, v. THe New York & 
NORTHERN Ratnpway Company, THe New 
YorK LOAN AND IMPROVEMENT Company and 
Tue Lixcotn Narionat Bank of the City of 
New York, respondents, and ArtTemMas H. 
Hovmgs and Atrrep R. Pick, appellants. 


A corporation purchasing a majority of the stock of an- 
other competing corporation, and also a majority of 
the latter’s outstanding obligations, cannot obtain con- 
trol of such competing corporation’s affairs, divert the 
income of its business, refuse business which would 
enable the defaulting company to pay its interest, and 
then institute an action in equity to enforce such inter- 
est obligations for the avowed purpose of obtaining 
entire control of the rival corporation’s property, to 
the injury of the minority stockholders. 

Where a majority of the stock of a corporation is owned by 
another company or a combination of individuals which 
has assumed the control of the corporation’s business 
and affairs, through its control of the ofticers and di- 
rectors of such corporation, then the company or com- 
bination of individuals, who have obtained such con- 
trol, become, for all practical purposes, the corporation, 
a majority of the stock of which they hold, and bear 
the same trust relation towards the minority stock- 
holders that usually exists botween stockholders of a 
corporation and the corporation itself, 

The courts will not ordinarily inquire into the motive with 
which a legal right is exercised, but where parties bear 
to each other confidential or trust relations the case is 
different. The motives with which an act is done, be- 
come, in such a case, important, and therefore rele 
vant, and an act done for a selfish purpose, or with a 
deliberate design to disregard the interests of the 
cestui que trust, will not be upheld. 

A defence to an action brought by the trustee of a railway 
mortgage to foreclose the same, which alleges that 
such foreclosure is instituted in pursuance of a plan 
formed by the mortgagor corporation’s majority stock- 
holders to obtain for themselves the entire property of 
the corporation, to the exclusion of the minority hold- 
ers of stock, is a valid defence, and the action of the 
trial court in excluding material evidence to prove 
such valid defense, constitutes reversible error. 

The refusal of a trial judge to find facts material to sus- 
tain a valid defence, which are established by undis- 
puted evidence, constitutes error. It is the duty of a 
trial judge to find upon every material question sub- 
mitted to him and involved in the evidence. 

A complaint in an action te foreclose a railway mortgage, 











which alleges that such foreclosure is instituted at the 
request of the holders of $2,000,000 of the bonds se- 
cured by such mortgage, must be sustained by evidence 
showing that the request alleged was properly made, 
although the action might originally have been insti- 
tuted without any request at all, and merely at the 
discretion of the trustee. The action having been 
brought upon the theory of a request cannot be sus- 
tained upon the theory that the request was unneces- 
sary. 
Simon Sterne and James C. Carter for appel- 
lants; Ashbel Green, David McClure and Thomas 
Thacher for respondents. 


Martin, J.—That the New York Central and 
Hudson River Railroad Company purchased a ma- 
jority of the second mortgage bonds and a majority 
of the stock of the New York and Northern Rail- 
way Company for the sole purpose of obtaining con- 
trol of the property of the latter is clearly established 
by the proof contained in the record. Indeed, such 
was the avowed purpose of its purchase. The 
record renders it equally clear that the New York 
Central and Hudson River Railroad Company was 
the actual and beneficial owner of such bonds and 
stock for several months before the commencement 
of this action. They were retained in the hands of 
Drexel, Morgan & Company, not as owners or hold- 
ers in their own right, but as agents or naked trus- 
tees for the New York Central and Hudson River 
Railroad, and were clearly subject to the order and 
control of the latter. Moreover, the request that 
Drexel, Morgan & Company made to the plaintiff to 
commence this action was not only based upon the 
bonds owned by the New York Central and Hudson 
River Railroad Company and others it had con- 
tracted to purchase, but the sole purpose of that 
request was to procure a foreclosure and thus enable 
the New York Central and Hudson River Railroad 
Company to acquire control of the property and 
franchise of the New York and Northern Railway 
Company for its own benefit, as set forth in the cir- 
cular letter sent to the stockholders of the New 
York Central and Hudson River Railroad Company. 
The president of the latter company himself testi- 
fied that that was the object and purpose which in- 
duced the sending of the notice requesting the com- 
mencement of this action. The notice given by the 
New York Central and Hudson River Railroad 
Company to its stockholders states the fact 
that on March 18, 1893, agreements had already 
been made in respect to the purchase of a con- 
trolling interest in the New York and Northern 
Railway Company, subject to the approval therein 
asked for. The letter of Drexel, Morgan & Com- 
pany to the treasurer of the New York Central and 
Hudson River Railroad Company, dated April 5, 
1893, shows that the majority of the stock and 
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bonds mentioned therein was held by them, subject 
to the order of the New York Central and Hudson 
River Railroad Company, and that they had re- 
ceived the note of that company in payment there- 
for, Thus, it is obvious that this action 
procured to be commenced by the New York Cen- 
tral and Hudson River Railroad Company, while it 
owned a majority of the stock and bonds of the 
New York and Northern Railroad Company, for 
the sole and avowed purpose of obtaining control 
of its property and business, regardless of the 
rights of the minority stockholders or the owners 
of the remainder of the The appellants 
contend that the New York Central and Hudson 
River Railroad Company, as such majority stock- 
holder, also acquired the entire control of the 
affairs of the New York and Northern Railway 
Company through its board of directors, who were 
willing to serve the interests of those owning a ma- 
jority of the stock, as was indicated by the resig- 
nation of three of the directors, the appointment of 
others in their places, by the resignation of two 
officers who occupied important positions in the 
affairs of that company, and by the appointment of 
two officers in their places who were in the employ 
of the New York Centra! and Hudson River Rail- 
road Company to discharge the duties of such 
officers, and compensated for their services by the 
New York Central and Hudson River Railroad 
Company. While the proof upon that question 
was not perhaps conclusive, yet, the circumstances 
developed by the evidence plainly indicate that 
after it became the owner of a majority of the 
stock and bonds, the New York Central and Hud- 
son River Railroad Company dictated and governed 
the action of the board of directors and controlled 
the management of the affairs of the New York 
and Northern Railway Company. 

The’ facts already referred to are strong proof 
that the New York Central and Hudson River Rail- 
road Company was in the control of the affairs of 
the New York and Northern Railway Company. 
It is hardly to be supposed that a board of directors 
who was not under the control of another corpora- 
tion would appoint three of the friends of the presi- 
dent of that corporation as directors of the com- 
pany, and place the officers of that company in 
control of its financial affairs, especially when it 
was the owner of competing lines of railroad. The 
clear and legitimate inference to be drawn from 
the circumstances proved in this case is, that after 
the New York Central and Hudson River Railroad 
Company purchased a majority of the stock and 
bonds of the New York and Northern Railway 
Company, it controlled its officers and directors as 
fully and completely as though they had been 
elected by its vote. All the facts and circumstances, 
so far as the defendants were permitted to prove 


was 


bonds. 








them, tend to show that such was the situation. 
Indeed, it is a matter of common knowledge that 
where the ownership of a majority of the stock of 
such a corporation the board 
changes, unless its members are already in harmony 


changes, usually 
with the policy of the purchasers. 

On the trial the appellants sought to prove that 
after the New York Central and Hudson River Rail- 
road Company became owner of such stock and 
bonds, and while its officers were in substantial 
control of the New York and Northern Railway 
Company, they declined to accept traffic from othe: 
roads that would have produced a fund with which 
to pay the interest due on the bonds in question ; 
that the 


been employed to pay such interest was used for 


income of the road which should have 
other and improper purposes ; and that such action 
caused the inability of the New York and Northern 
Railway Company to pay the interest and thus cure 
its default. 


terial, and the appellants duly excepted. 


This evidence was rejected as imma 


In determining the correctness of the rulings 
made by the trial court it becomes necessary to de 
termine incidentally whether a corporation, pur 
chasing a majority of the stock of another com 
peting corporation, may thus obtain control of its 
affairs, the 
business, or to refuse business which would enable 


cause it to divert income from its 
it to pay the interest for which it was in default, 
and then institute an action in equity to enforce 
its obligations for the purpose of obtaining con- 
trol of its property at less than its value to the in- 
jury of the minority of the stockholders, and they 
have noremedy. Or, in other words, whether a 
court of equity, with those facts established, would 
lend its aid to such a stockholder by enforcing the 
mortgage and decreeing a foreclosure and sale of 
the mortgaged premises, at its request, in its behalf, 
and to accomplish such a purpose. If it 


then the rulings of the trial court were proper ; if 


would, 


not, then the appellants were entitled to prove 
those facts, and it was error to reject the evidence. 

In Gamble v. Q. C. W. Co. 123 N. Y. 91, in 
discussing a similar question, Judge Peckham, in 
effect, said that, although it is not every question 
of mere administration or of policy upon which 
there might be a difference of opinion that would 
justify the minority in coming into a court of equity 
to obtain relief, yet where the action of a majority 
of the stockholders of a corporation is fraudulent 
or oppressive to the minority shareholders, an ac- 
tion may be maintained by the latter, where the 
contemplated action of the majority is so far 
opposed to the interests of the corporation as to 
lead to a clear inference that such action is with an 
intent to serve some outside purpose, regardless of 
the consequences to the company and inconsistent 
with its interests. 
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In Pondir v. New York, & L. E. W.R. R. Co. 7 
Hun, 385, 389, where the Erie Railroad Company, 
through the action of the Buffalo, Bradford and 
Pittsburgh Railroad Company, whose directors were 


elected and controlled by the Erie Company, with- | 


out consideration, obtained the property of the 
latter corporation and so arranged its affairs as to 


render all the shares of its stock, other than those | 


held by the Erie Company, valueless, it was held 
that a stockholder of the Buffalo, Bradford and 
Pittsburgh Railroad Company might maintain an 
action to redress the wrong done to his company. 
In that case Mr. Justice Follett said: ‘“ This was a 
fraud on the Buffalo, Bradford and Pittsburgh 
Railroad Company and its shareholders. Such 
frauds are not uncommon in the management of 
corporations, and when they are exposed should be 
condemned by the courts and a heavy hand laid 
upon all who participate in them.” 
* k * 5 * k 

| Here the opinion cites and summarizes the fol- 
lowing authorities: Barr v. N. Y., L. E.& W. R. R. 
Co., 96 N. Y., 444; Sage v. Culver, 147 N. Y, 241; 
Meyer v. Staten Island R’y Co., 7 N. Y., St. Repr., 
245; Erwin v. Oregon R’y & Nav. Co., 27 Fed. R., 
630; Wright & Oroville M. Co., 40 Cal., 20; Meeker 
v. Winthrop Iron Co., 17 Fed R., 48; Goodwin v. 
Cincinnati & Whitewater Canal Co., 18 Ohio St., 
169; Jackson v. Ludeling, 21 Wall., 616; Menier 
v. Hooper’s Telegraph Works, L. R., (9 Ch. App.), 
350; Gregory v. Patchett, 33 Beavan, 595; 2 Cook 
on Stock and Stockholders, 3d ed., section 662, p. 
945; 1 Morawetz on Private Corporations, 2d ed., 
section 529; 1 Beach on Private Corporations, section 
70; 2 Bigelow on Frauds, section 645; Beach on 
Mod, Eq. Juris., sections 132, 686; and Hacketts- 
town Nat. Bk. v. D. G. Yuengling Brewery Co., 15 
N. Y. Law Jour., 441.] 

* + * * * * 

While the question in some of the cases cited 
arose between stockholders and the directors and 
officers of a company who as such held a position 
of trust as to the former, still, where, as in this 
case, a majority of the stock is owned by a corpora- 
tion or a combination of individuals, and it as- 
sumes the control of another company’s business 
and affairs through its control of the officers and 
directors of the corporation, it would seem that for 
all practical purposes it becomes the corporation of 
which it holds a majority of stock, and assumes the 
same trust relation towards the minority stock- 
holders that a corporation itself usually bears to its 
stockholders, and, therefore, under such circum- 
stances, the rule stated in the Sage and other simi- 
lar cases applies to majority stockholders who con- 
trol the affairs of the company, as well as to its 
directors or officers. 





It is a controlling maxim that a court of equity 
will not aid parties in the perpetration or consum- 
mation of a fraud, nor give any assistance whereby 
either of the parties connected with the betrayal of 
a trust can derive any advantage therefrom, (Far- 
ley v. St. Paul, Minneapolis & Manitoba R’y Co., 
4 McCrary, 188.) ‘‘It is a sound principle, that he 
who prevents a thing being done shall not avail him- 
self of the non-performance he has occasioned.” 
(Fleming v. Gilbert, 3 Johns. 528, 581; United 
States v. Peck, 102 U.S. 64; Dolan v. Rodgers, 
149 N. Y. 491.) 

The principle of these authorities renders it quite 
obvious that a corporation, purchasing a majority 
of the stock of another competing one, cannot ob- 
tain control of its affairs, divert the income of its 
business, refuse business which would enable the 
defaulting company to pay its interest, and then in- 
stitute an action in equity to enforce its obligations, 
for the avowed purpose of obtaining entire control 
of its property to the injury of the minority stock- 
holders. Such a course of action is clearly opposed 
to the true interests of the corporation itself, plainly 
dicloses that one thus acting was not influenced by 
any honest desire to secure such interests, but that 
its action was to serve an outside purpose, regard- 
less of consequences to the debtor company, and in 
a manner inconsistent with its interest and the in- 
terest of its minority stockholders, 

* * * * * 

That any person or corporation authorized to do 
so might have purchased the bonds of the New 
York and Northern Railway Company, and have 
rigorously enforced them by a sale of its property, 
there can be no doubt. They might also have pur- 
chased the stock of the company and thus have 
become the owners of both; and while such owners 
might have enforced the liability of the company 
upon its bonds, so long as they acted in good faith 
and their purpose was proper; but when the New 
York Central and Hudson River Railroad Company 
purchased the stock and bonds in question, thus 
obtaining a controlling interest in the affairs of 
the New York and Northern Railway Company for 
the avowed purpose of destroying it, to serve a pur- 
pose entirely outside of that for which it was 
organized, and in hostility to it, it becomes clear 
that as such stockholder it owed a duty to the mi- 
nority stockholders, that the law implied a quasi 
trust upon its part, and that a court of equity will 
not aid it in the destruction of that corporation 
and a confiscation of its property, although it held a 
majority of its stock and the required amount of 
its bonds. 


Hence, we are of the opinion that the court erred 
in rejecting as immaterial evidence offered by the 
appellants to show that, after the New York Cen- 
tral and Hudson River Railroad Company became 
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the owner of a majority of the stock and bonds of 
the New York and Northern Railroad Company, and 
while its officers were in control of the latter corpora- 
tion and its affairs, it declined to accept traffic 
from other roads which would have preduced a 
fund with which to pay the interest that was due; 
that the income of the road, which should have 
been employed to pay such interest, was used 
for other and improper purposes, and that such ac- 
tion upon the part of the majority stockholder 
occasioned the inability of the company to pay the 
interest and cure the default. To the rejection of 
this evidence the defendants excepted. We think 
many of these rulings were erroneous, and that the 
appellants had the right to make the proof offered, 
so far as it related to the transaction of the business 
of the New York & Northern Railway Company 
during the time the New York Central & Hudson 
River Railroad Company owned a majority of its 
stock and controlled its affairs, and for the error in 
those rulings the judgment should be reversed. 

On the trial the learned trial judge refused to 
find various facts, upon the ground that they were 
immaterial. It is manifest from an examination of 


the appellants’ requests to find, and the rulings of 
the court thereon, that it refused to find many facts 
that were material to sustain the appellants’ defence, 
and which were established by the undisputed evi- 


dence in the case. This, we think, constituted 
error, as it is the duty of a trial judge to find upon 
every material question submitted to 
involved in the evidence. 
107 N. Y. 360, 372.) 


* * * * * * 


him and 
(Callanan v. Gilman, 


The appellants also contend that the plaintiff had 
no authority or right to bring this action in the 
form in which it was brought, as it had not received 
a valid request to do so from a sufficient number of 
bondholders. ‘*In the 
event of any of the defaults mentioned in the next 
preceding article, the party of the second part may, 
and upon the written request of the holders of 
$2,000,000 in amount of said bonds then outstanding 
and unpaid or unredeemed, the party of the second 
part shall apply to any court having proper jurisdic- 
tion in the premises for a foreclosure and sale of the 
mortgaged premises.”” The plaintiff, in its com- 
plaint, alleged that it had received a written request, 
signed by the holders of more than two millions in 
amount of said bonds outstanding and unpaid or 
unredeemed, requesting it to bring proceedings for 
the foreclosure and sale of the property and pre- 
mises covered by this mortgage. The only request 
which was made to the trustees was that made by 
Drexel, Morgan & Company, who stated therein 
that they were the holders of $1,700,000, and repre- 
sented the owners in $896,000 of such bonds. It was 


The mortgage provides: 





upon this request alone that the action was insti- 
tuted. The proof tends to show that, although 
bonds to the amount of $1,700,000 were in their 
hands, yet that they were not in fact the owners of 
such bonds, but that they belonged to the New York 
Central & Hudson River Railroad Company. — The 
proof also tends to show that the other bonds which 
they claimed to represent were not owned by Drexel, 
Morgan & Company, but were bonds which the 
New York Central & Hudson River Railroad Com- 
pany had made a contract to purchase, Thus we 
have a request for foreclosure by a firm who in fact 
was not the owner of any portion of the bonds upon 
which the request true that 
$1,700,000 of the bonds were in their possession, 
but it clearly appears from the evidence they 


was based. It is 


had been purchased and paid for by the New 
York Central & Hudson River Railroad Com- 
pany, and held by them 


were subject to its 


order, It is also true that the contract with 
the New York Central and Hudson River Railroad 
Company for the purchase of the other bonds re- 
ferred to in such request contained a provision that 
they might be used by Drexel, Morgan & Company 
for the purpose of reorganizing the New York and 
Northern Railway Company. Without any legthy 
discussion on this subject it would seem that the 
purpose of this provision in the mortgage was to 
prevent the trustee from being compelled to fore 
close the mortgage except upon the request of the 
owners of $2,000,000 in amount of the bonds. If 
such was its purpose, and such is a proper construc 
tion of that provision of the mortgage, then mani- 
festly the request was insflicient, as it was not thus 
made. 

It is, however, contended that inasmuch as the 
plaintiff had the right of its own motion or in its 
discretion to commence this action without any re- 
quest whatever, it follows that the action, having 
been commenced, was properly begun and the ap- 
The mort- 
gage provides for two cases, in either of which the 
action might be properly commenced. The trustee 
might act upon its own motion and exercise its own 
judgment and discretion upon the question whether 
it was for the interest of the bondholders and all 


pellant’s contention cannot be sustained, 


concerned to have the mortgage foreclosed, and if 
it so determine it might institute an action for its 
foreclosure, although no request 
made. On the other hand, it might be required to 
institute such an action upon the written request of 
the owners of $2,000,000 of the bonds, notwith- 
standing the fact that it might be opposed to such a 
course and it was contrary to its judgment. One 
provision is permissive only while the other is man- 
datory. It does not necessarily follow because the 
plaintiff might have instituted this action in the 


whatever was 
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exercise of its discretion, but was induced to bring 
.it, relying upon a request that was invalid, that it 
may now be upheld upon the ground that it pos- 
sessed a discretion which it never exercised. This 
action was brought upon the theory that the bond- 
holders of $2,000,000 of the bonds had made a 
proper written request upon the plaintiff to com- 
mence it. Such having been the original character 
of the action, as indicated by the complaint, 
can it now be said that, although no proper request 
was made, yet the action may be maintained be- 
cause the plaintiff might, in its discretion, have de- 
termined to bring the action although there had 
been no request. It would seem that under the pro- 
vision of the mortgage permitting the plaintiff to 
bring this action, to some extent at least, the ques- 


ove 


tion whether or not it would foreclose the mortgag 


and declare the whole amount due was one of jué g- 


ment and discretion to be exercised by it before the 
commencement of the action. Not having volun- 
tarily sought to thus enforce the obligations of the 
company, but having had served upon it a request 
which purported to be signed by the holders of 
$2,000,000 of the bonds, and having commenced 
the action in pursuance of that request, we regard 
it as at least doubtful if it can now be maintained 
upon the ground that it was voluntarily commenced 
by the plaintiff if the request was invalid. But it 
is perhaps unnecessary to determine that question, 

There are several other questions raised by the 
appellant, but, as the judgment must be reversed 
for the errors already pointed out, it is unnecessary 
to discuss or determine them. 

This consideration of the questions involved in 
the case led us to the 
learned trial judge erred: 


has conclusions that the 

1. In refusing to find material facts upon the 
ground that they were immaterial ; 

2. In declining to find other facts which were 
material, and established by the uncontradicted 
evidence ; 

3. In rejecting, as immaterial, evidence offered by 
the appeliants tending to show that the New York 
Cenvral and Hudson River Railroad Company, while 
in control of the affairs of the New York and 
Northern Railway Company, declined to accept 
traffic from other roads which would have produced 
a fund with which to pay the interest due upon the 
bonds in suit; and 

4. In rejecting, as immaterial, evidence to show 
that the income of the road, which should have 
been employed to pay the interest on such bonds, 
was used for other and improper purposes. 

We think the judgment should be reversed, and 
a new trial granted, with costs to abide the event. 


All concur, except ANDREWs, C. J., 
J., not voting. 


and Gray, 





THE TIME WITHIN WHICH PERSONS 
UNDER DISABILITY MAY BRING 
AN ACTION. 


SECTIONS 375 AND 396 OF CODE OF CIVil, PROCEDURE. 


The time within which persons under disability may 
bring an action as limited in sections 375 and 386 of 
the Code of Civil Procedure is a most interesting 
question which has not, considering its importance 
and the frequency with which it is likely to arise, 
been the subject of many adjudications. 

These sections, so far as necessary to quote, are 
as follows: 


orn 


Sec. 375. ‘‘ If a person who might maintain an 


action to recover real property * * * is when 
* * * hiscause of action * * * first accrues 

1. Within the age of twenty-one years; or, 

2. Insane; or, 

3. Imprisoned * + 

The time of such a disability is not a part of the 
time, limited in this title, for commencing the 
action * * *; except that the time so limited 
cannot be extended more than ten years, after the 
disability ceases, or after the death of the person so 
disabled.” 

Section 396 clothes the exception in somewhat dif- 
ferent lanyuage, to wit: ‘ Except that the time so 
limited cannot be extended [more than five years by 
any such disability, except infancy; or in any 
case|, more than one year after disability ceases.” 

It will be observed that the language of the two 
sections is identical so far as the exception is con- 
cerned save for the interpretation in the latter of 
the part above enclosed in brackets, the sole effect 
of which part is to distinguish infancy from the 
other disabilities by providing that the allowance 
of additional time made on account of disability 
in a case of infancy, exceed five 
years. also, there is the further differ- 
ence that section 375, which affects actions to re- 
cover real property, restricts the additional time 
after disability to ten years, while section 396, which 
affects other actions, makes that restriction one 
year. This difference is immaterial to the present 
discussion, the important point being that the 


shall not, except 
Of course, 


phraseolegy is so similar that any rule of construc- 
tion of section 375 is, mutatis secutandis, applicavle 
to section 306. 

For convenience, however, I will, for the present, 
refer only to section 375. 

It will be seen that the statute stes forth a rule 
and an exception. The rule applies, save in cases 
where its application would violate the exception; 
or, more accurately speaking, the rule applies in all 
cases , but its further operation is, in certain cases, 
terminated by the intervention of the exception. 

The rule is that the time of the disability is not 
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counted, i.e. the statute begins to run only upon the 
cessation of the disability, and then runs for the 
entire period. The exception is that this method 
does not obtain where it would result in extending 
the time limited more than ten years after disability 
removed; or, more precisely, it obtains only up to 
the point of time when its further operation 
would have that result. 

The words ‘‘ extending the time limited’ imply 
a principal time, i.e. the regular period limited, 
and an extension of that principal time. Ze vi 
termini there can be no extension until the principal 
time has run or expired. And just here it may be 
remarked that, in the following discussion, refer- 
ence will be made to the running and expiration of 
the regular period (whether of 20 years or some other 
duration) in two different senses. Under the rule it 
runs from the cessation of the disability. Under 
the exception, or rather for the purpose of ascertain- 
ing whether the particular case falls within the ex- 
ceptions, @ 20-year period, say, 
beginning to run when the cause of action accrues; 
but this is done only for the purpose of ascertaining 
at what point of time the extension begins and so of 
determining when the extension after disability has 
run for the ten years permitted. 

Now this extension may be applied or added 
either before or after disabillty removed. To illus- 
trate, take the case of a person insane at, and for 28 


is regarded as 


years after, the time his cause of action accrued,. 


and who then recovers. Here we have an extension 
before disability removed of 8 years, or if the 
duration of insanity were 40 or 50 years the ex- 
tension would be 20 or 30 years respectively before 
disability removed. Upon this extension the 
statute imposes no restriction, and in fact takes no 
account of it. But any extension that is allowed 
after disabilty removed must not be more than 10 
years. 

For the purpose of showing the application of 
this rule and its exceptions, consider further the 
example, abov eassumed, of the person insane for 28 
years. Under the rule he would have 20 years 
after his restoration to sanity or in all 48 years. 
This cannot be, however, because it would result in 
a violation of the exception by extending the time 
more than 10 years after disability removed. 
That is to say the principal time has expired before 
the termination of the disability (8 years before), 
and from the instant of such termination it is an 
extension that is in progress. With the duration of 
this extension before the disability ceases the 
statute, as before said, has nothing to do; but the 
duration afterward must not be more than 10 years. 
Therefore, the insane person supposed would have 
only 10 years after sanity restored, a total of 38, 
not 48 years. F 

So it may be found from taking particular 











instances, as indeed is obvious from the nature of thie 
thing, that wherever the disability has continued 
20 years or over (speaking yet of course of an 
action whose limitation is 20 years) the person 
disabled has in all 10 years in addition to the time 
of his disability. 

Suppose again the person had, under the same 
conditions, been insane 17 years. The rule would 
give him 20 years after recovery, 37 years in all. 
Three years after his recovery, however, the regular 
time limited (20 years) would expire, and thence- 
forward an extension and that, too, an extension, af- 
ter disability removed, would be in progress, and 
must not, under the exception, exceed 10 years, 
Therefore his right would be barred at the end of 
13 years after recovery. He would thus have, not 
37, but 30 years in all. 

So any person under disability for a period any- 
where between 10 and 20 years inclusive would 
have 30 years in all. 

Take next a person who has, in similar manner, 
been insane for say 9 years. The rule gives him 20 
years after recovery, 29 years in all. This does not 
lead to any conflict with the exception, because the 
regular period of 20 years does not expire, and con- 
sequently the extension does not begin until 11 
years after disability removed. Allowing now the 
full 20 years after disability would extend the time 
only 9 years, and so would not come within the pro- 
hibition of the statute. 

In similar manner, any person under disability 
for 10 years or less would not be affected by the ex- 
ception, but would have in all the full period of 20 
years, plus the time of disability. 

Insanity has been selected as the disability as- 
sumed in the above discussion because it more read- 
ily lends illustrations for a comprehensive investiga- 
tion of the question. While infancy perhaps fur- 
nishes most of the actual cases litigated, it is less 
suitable theoretically, because its duration is neces- 
sarily limited to 21 years, 

The principles above enunciated apply, in like 
manner, to limitations of actions other than those to 
recover real property. The application, is, how- 
ever, rendered somewhat more complicated by 
reason of the fact that, in cases other than infancy, 
the extension before as well as after disability re- 
moved is limited. In cases of insanity or imprison- 
ment a double restriction is placed upon the exten- 
sion. First, the whole extension, regardless of 
whether it is before, or partly before and partly af- 
ter disability removed, is limited to five years. Sec- 
ond, the extension «/ter disability is limited to one 
year. These restrictions act independently of each 
other (81 N. Y. 145), and whichever first takes ef- 
fect checks the further operation of the rule, and 
terminates the right to sue. For example, sup- 
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pose a person imprisoned for 10} years, and that 
a cause of action, the limitation of which is six 
years, accrued the day he was imprisoned. Now 
at the end of the sixth year of his imprisonment an 
extension would commence and, one-half year after 
his release, would have lasted five years, the 
maximum allowed. His right to sue would, there- 
fore, be lost the day his first half year of liberty 
ended, although that day would be less than one 
year after disability removed. 

Suppose, on the other hand, the imprisonment 
to have lasted nine and one-half years. Then the 
extension of one year after disability removed 
would have terminated before the extension of five 
years, taken as a whole. 

If the imprisonment had lasted 10 years, both re- 
strictions would have taken effect at the same 
instant, and it would make no difference which one 
we regard as checking the further operation of the 
rule and ending the right to sue. 

To sum up the result in the case of what may be 
called 6 year actions, it may be said that, if the 
disability continues less than a year, the total period 
allowed would be 6 years, plus the period of dis- 
ability; if the disability continued so long as a 
year, and not more than 6 years, the total period 
allowed would be 7 years; if it continued more 
than 6, and not more than 10 years, the total 
time would be the period of disability, plus 1 
year; if it continued 10 years, or more, the total 
time would be 11 years, except in case of infancy, 
in which the total period would be the duration 
of infancy, plus one year. 

Take next an action which is limited to 20 
years, other than one to recover real property, as, 
for instance, to foreclose a mortgage. If the period 
of disability is anywhere between 1 and 20 years, 
inclusive, the person has in all 21 years for bring- 
ing his action. If the period is between 20 and 24 
years, inclusive, the total time allowed is that 
period, plus one year; for example, 22 years in all, 
for 21 years of disability; 244 years in all for 234 
years disability, ete. If the period of disability is 
24 years, or over; the total time allowed is 25 years. 
Without going into particular cases, it is enough to 
say that any reader who cares to take particular 
instances will find that for disabilities up to 24 
years the restriction based upon the one year period 
first takes effect; for disabilities for more than 24 
years, the restrictions based upon the five year 
period first takes effect, while for a disability of 
exactly 24 years both take effect together. Since 
the restriction based upon the five year period takes 
effect first, only in cases where the disability has 
continued more than 24 years, which exceeds any 
possible period of infancy, it is obvious that in this 
class of actions infancy has no advantage over other 
disabilities, 





In similar manner we might cbtain and sum- 
marize results for limitations of 10 years, of 3 years, 
etc. 

Lest any criticism arise that so much has been 
written on a subject apparently so simple, it may 
be observed, in justification, that the sections con- 
sidered are in fact rather involved and are difficult 
to fully appreciate in all their bearings, This is 
partly due to the necessary difficulty of expressing 
in a concise and yet clear manner a rule for such a 
wide variety of cases. It may also be partly due to 
the method of phraseology adopted which is dis- 
junctive in its nature and imposes (as in sec. 396) 
exception upon exception; in which respect it is in 
marked contrast to the direct and simple, because 
conjunctive, language of the earlier statutes govern- 
ing the question (sec. 88 old code; 2 R.S. 285, sec. 
16,) below quoted, The courts have criticized sec. 
396, for instance in 91 Hun, 553, it was said to be 
‘‘awkwardly expressed,” but whether, in view of 
the changes introduced in the law by the present 
code, its language could be improved upon is not 
the purpose of this paper to inquire. 

The difficulties met with by one who starts out 
to interpret these sections (375 and 396) in the light 
of the authorities are perhaps somewhat increased, 
it may be said with all deference, by the manner in 
which the Court of Appeals have expressed certain 
dicta upon the subject in Acker v. Acker, 81 N. Y. 
143, and Dunham v. Sage, 52 id, 229. Under the 
influence of such dicta a reader may even go astray 
in the later case of Howell v. Leavitt, 95 N. Y. 
617, which is carefully and clearly expressed. 

For instance, that case which the writer relies 
upon to support the views above expressed, is cited 
by so careful and able a writer as Mr. Bishop 
(as would appear from pages 73 and 74 of his excel- 
lent work on Code Practice in Personal Actions) as 
authority for the statement that “If an infant was 
eight years of age when the right of action accrued, 
he would have ten years after arriving at twenty- 
one years within which to bring the action, 
making in all a period of twenty-three years. If 
the infant was eighteen when the cause of action 
accrued, he would have twenty years after he 
arrived at twenty-one, and not merely ten years 
after he arrived at twenty-one, because that would 
limit the right of action to thirteen years after the 
right of action commenced.” That is to say, an 
infant either of eight or eighteen has twenty-three 
years to bring his action. An infant of the in- 
termediate age cf fourteen (as appears in Howell v. 
Leavitt), has more time than either, viz: twenty- 


seven years. 

It is safe to say that when such a reader as Mr. 
Bishop so misunderstands the language of so lucid 
a writer as Judge Finch, the subject is of such in- 
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trinsic or adventitious difficulty that no excuse for 
a protracted article is needed. 

The same thing is apparent in Acker v, Acker, 81 
N. Y. 143, 146, where it is said “‘we have been 
thus minute, though we may not have been clear, in 
stating our view of the statutory provision, as it 
seems from the speech of counsel that difficulty is 
found in interpreting it, and it is said that a prev- 
ious decision of this court is not to be understood. 
That decision is in Dunham v. Sage, 52 N. Y. 229, 
and its utterance is the same in effect as that which 
we now make.” When Judge Folger so speaks of 
his own effort, and so refers to an opinion of Judge 
R. W. Peckham (the elder), who wrote in the Dun- 
ham case, it may be taken for granted that the 
question in hand is not an easy one. 

In Dunham v. Sage, 52 N. Y. 229, 232, it was 
suid, “as this action was not commenced within the 
ordinary statute of six years, nor within one year 
after her disability ceased, the complaint was prop- 
erly dismissed.” The decision was upon section 
101 of the old code, which was in part as follows, 
“The time of such disability is not a part of the time 
limited for the commencement of the action; except 
that the period within which the action must be 
brought, cannot be extended more than five years 
by any such disability, except infancy; nor can it 
be extended in any case longer than one year 
after the disability ceases. 
slightly different from section 396 of the present 
) but, to the writer, 
no change appears to have been wrought in the 


” 


This phraseology is 
code (above quoted, p. 


meaning, unless by the use of the word “longer” 


” 


in reference was 


used just before in reference to five years. 


to one year, whereas “ more 
Such a 
change is unusual, and would ordinarily be signiti- 
cant, but it is difficult to discover in this case that 
the one word has any different meaning from the 
other. The opinion quoted from makes no reference 
to this change, and it is quite likely that the dictum 
is attributable to the fact that the judge who de- 
livered the opinion was unconsciously influenced to 
some degree by the provisions that then existed 
(sec. 88 code), and had long existed (2 R. 8. 295, § 16; 
1 R. L. p. 124, Greenleaf Ed., Laws of N. Y., page 
97), concerning actions for the recovery of real 
property, viz: That they might be wrought ‘after 
the period of twenty years, and within ten years 
after the disability shall cease.” Compare sec. 402 
of the present code. 

From other portions of the opinion it is made ap- 
parent that the dictum just quoted was not an inad- 
vertance. For instance, it is said at p. 231: .“It 
(the disability) may continue two, three or four 
years. Insuch a case the disability has no effect 
upon the Statute of Limitations.” But, as shown 
above, if the theory of this article is correct, such a 





disability would have no effect upon the statute, 
and increase the period to seven years. 

It may be remarked, before leaving the Dunham 
case, that the decision would have been the same 
whichever view of the statute was taken, because 
the action in fact was not begun until over nine 
years after the right accrued. Therefore, for the 
purpose of reconciling that decision with the one 
in Howell v. Leavitt, supra, the remarks above 
quoted may be regarded as dictu. 

Reverting again to tne Acker case it will be found 
that the court said at p. 147: ‘This suit was brouglit 
on September 10, 1877, in less than twenty years 
from the expiration of the five year term, and had 
there been no other statute (refering to the statute 
of 1870 which took away the disability of cover- 
ture) her suit would have been in time.” In speak- 
ing thus the judge forgot, for the instant, that the 
restriction based upon the one year extension after 
disability sometimes first takes effect and defeats 
the further operation of the five year extension, and 
such indeed was the fact in the case he was discuss- 
ing. The disability had continued eight years and 
ten months, Consequently at the end of eleven 
years and two months after disability removed the 
twenty years would have elapsed and an extension 
would begin, which, as it would be an extension 
after disability removed, would be limited to one year. 
When, ther: fore, the judge said, ‘‘In twenty years 
from that day (of disability removed) her right of 
action would have been gone,” he should, in view of 
the one year limitation, have said ‘in twelve years 
and two months, ete.”’ 

But notwithstanding the fact that there can be 
selected from the decisions of the Court of Appeals 
the above fragments, and perhaps others, which 
seem to be in conflict with the views expressed in 
this article,the writer believes that a careful reading 
of those decisions in their entirety, particularly that 
in the Howell case, due regard being had to the ex- 
act point decided in each case, will satisfy most 
readers that the above views are based at least upon 
the spirit of the authorities. 

A. 8. NORTON. 
14 Co. Court House, New York City. 


—— 


Aotes of Amevican Decisions. 


JUDGMENT—-COLLATERAL ATTACK - — INSOLVENCY. 
——-An order of a probate court in Ohio, in a pro- 


ceeding over which it had fully acquired jurisdic- 
tion, finding that all the creditors of an insolvent 
had assented to the raising of the assignment, can- 
not be collaterally impeached. (State Nat. Bank of 
Maysville v. Ellison [U. 8. C. C., Ohio], 75 Fed. 
Rep. 354.) 
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MANDAMUS — PRACTICE.— When a plaintiff has 
shown himself entitled to a mandamus to compel 
the levy and collection of taxes by a county to pay 
a judgment against it, he is entitled to one which 
will set in motion all the necessary machinery, in- 
cluding the action of an assessor and collector, 
required to be taken after the levy of the tax by 
the County Court, although no demand has been 


made on such officers to perform the acts so re- 


quired. (Marion County v. Coler [U.8. C. C. of 
App. |, 73 Fed. Rep. 252.) 

MorRTGAGE — LIMITATION — MERGER. — A_ trust 
deed creating an express and not an implied lien, 
un action to foreclose it may be maintained, though 
an action for personal judgment on the notes 
thereby secured is barred by limitation. (Irvine v. 
Shrum {Tenn.!, 36S. W. Rep. 1089.) 


NEGOTIABLE INSTRUMENT — NOTE —USURLOUS 
AGREEMENT FOR EXTENSION. —An argument between 
the payee and principal on a note for its extension 
on payment of usurious interest is without legal 
consideration, is not enforceable, and, does not 
release sureties on the note from liability. (McKamy 
v. McNabe [Tenn.], 36 S. W. Rep. 1091.) 


RAILROADS — INJURY TO TRESPASSER ON TRACK, 

A railroad company owes the duty of exercising 
reasonable care to prevent injury to trespassers 
on its tracks, and a greater measure of care is re- 
quired ina populous part of a town or city where 
houses in which children reside stand close beside 
the tracks, than in- an unfrequented locality. 
(Lindsay v. Canadian Pac. Ry. Co. | Vt.], 35 Atl. 
Rep. 513.) 


WATER AND WATER COUKSES — APPROPRIATION 
AND ABANDONMENT. —Abandonment by the appro- 
priator of a water course or ditch, where the non- 
user has existed less than five years, occurs under 
the California stetute (Civ. Code, §§ 1410, 1411), 
only when there is a concurrence of act and intent. 
Yielding up of possession and non-user are evidence 
of abandonment, but this evidence may be rebutted 
by showing that there was no intention to abandon. 
(Integral Quicksilver Min. Co. Vv. Altoona Quick- 
silver Min. Co. [U. 8. C. of App.], 75 Fed. Rep. 379.) 


WATER AND WATER COURSES—APPROPRIATION 
FOR IRRIGATION.——The right of one who has appro- 
priated water for the purpose of irrigating his land 
is not interfered with by a subsequent appropria- 
tion by another for mining purposes, at a point 
further up the stream, unless such use impairs the 
value of the water to the prior appropriator for the 
particular purpose of his appropriation, namely, 
that of irrigation. (Montana Co, v. Gehring [U. 8. 
C. C. of App.}, 75 Fed. Rep. 384.) 





Notes of English Gases. 


Company — PROXIES, — By the articles of associa- 
tion of a company it was provided that every motion 
made and submitted at a general meeting should be 
decided in the first instance by a majority in 
number of the members to be ascertained by a show 
of hands; that every member should have one vote 
for every share which he should hold in the com- 
pany; and that votes might be given either per- 
sonally or by proxy. A resolution was put at a 
general mecting, and upon a show of hands being 
taken, twelve shareholders voted for it and the 
plaintiff and one other shareholder against it. The 
plaintiff claimed at the meeting to vote on behalf of 
himself and certain proxies which he held, and 
that, in ascertaining the number of votes given, the 
chairman should count one vote for each person 
who had appointed him his proxy, in accordance 
with the decision of Williams, J., in Re Bidwell 
Brothers Limited (68 L. T. Rep. 342 [1893], 1 Ch, 
603), but the chairman ruled against his claim, and 
declared the resolution carried. The resolution 
was confirmed at a subsequent meeting, On a 
motion by the plaintiff to restrain the directors from 
acting on the resolution: Held, (following The 
Caloric, &c., Company Limited, 52 L. T. Rep. 846, 
and differing from Williams, J., in Re Bidwell 
Brothers Limited), that the ruling of the chairman 
was right, and that if proxies were to be counted 
on a show of hands, it would lead to great incon- 
venience, and in many cases would be impracticable. 
(Ch. Div.; Ernest v. Loma Gold Mines, Limited; 75 
L. T. Rep. 211.) 


COMPENSATION— COMPULSORY TAKING OF LAND.— 
A lessee of land by an underlease for the remainder 
of his term, less one day, demised part of the land 
to a corporation upon condition that it should be laid 
out and kept as a public park. The rent reserved by 
the underlease was less than the rack rent, and the 
underlease contained a proviso that if any part of 
the land so let should be taken by a public company 
under statutory powers, the lessor should be entitled 
to re-enter the part so taken and hold the same as 
of his former estate. The land was laid out as a 
park, and subsequently a part of it was required 
and taken by a railroad under statutory powers, 
but the lessor did not re-enter upon the same. 

Heli, that the basis of compensation to be paid 
by the railway company to the lessor was the com- 
mercial value of the land considered as being free 
from the underlease, and that the lessor was entitled 
to compensation for the sum for which such land 
might be expected to let for commercial purposes 
for the remainder of the term, and not merely for 
the sum at which it was let under the underlease. 
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(Q. B. Div.; Re Arbitration between Morgan and 
another [claimants] and the London & North- 
western Railway Co.{respondents.] 75 L. T. Rep. 
226.) 

EXecUTOR AND DEVISEE.——-Tapestry which had 
been cut and pierced so as to fit and cover the 
spaces in the walls of a room left by the doors and 
mantlepiece, and which was fix by being nailed to 
battens placed in chaces cut in the plaster and nailed 
to the brick work. 

Held (following D’Eynecourt v. Gregory, L. Rep. 
3 Eq. 382), to pass as fixtures under devise of the 
house. 

(Chan, Div.; Norton v. Dashwood; 75 L. T. Rep. 
205.) 


LIBELLOUS PUBLICATION.-—No claim can be main- 
tained by the publishers of a libellous work against 
a person informing the individuals libelled of the 
publication, and who brings action against the pub- 
lishers resulting in the recovery of damages. 

(Ct. of App.; Saunders v. The Leyd and Kelly’s 
Credit Index Co., Limited; 75 L. 'T. Rep. 193.) 


Trustees.—-There is no rule of law which com- 
pels the court to hold that an honest trustee is liable 
to make good loss sustained by retaining an author 
ized security in a falling market, if he did so hon- 
estly and prudently in the belief that it was the 
best course to take in the interest of all parties. 

Trustees acting honestly with ordinary prudence, 
and within the limits of their trust, are not liable 
for mere errors of judgment. Any loss sustained by 
the trust estate under such circumstances falls upon 
and must be borne by the owners of the property, 
i. e., the cestuis que trust, and cannot be thrown by 
them on the trustees, who have done wrong, though 
the result may prove that they possibly might have 
done better. 

Re Whiteley; Whiteley v. Learoyd (58 L. 'T. Rep. 
93; 12 App. Cas, 727); considered, 

(Ct. of App. ; re Chapman; Cocks v. Chapman; 75 
L. T. Rep. 196.) 


WiLL — construction. — W by will gave his 
residuary estate to trustees upon trust to permit the 
same to remain in its actual state of investment, or 
with the consent of his wife during her life and 
afterwards at their discretion, to sell and invest the 
proceeds, and pay the income to his wife during 
her life, and from and after her decease to pay and 
divide the whole of his residuary estate unto and 
equally between all his children and the issue of 
any of them who might have previously died leaving 
issue (such last mentioned issue to take their 
parents’ share) upon their respectively attaining the 
age of twenty-one years. And he empowered his 
trustees, after the decease of his wife to apply the 





whole or such part as they or he should think fit of 
the annual income of the share, or presumptive 
share, of any of his children or grandchildren, 
during minority, for or towards his or her main- 
tenance and edueation. The testator left eleven 
children, two of whom died in the lifetime of his 
wife, under twenty-one and without issue. 

Held, on a summons taken out by the trustees for 
the determination of the construction of the will, 
that the original gift to the children was contingent 
on their attaining twenty-one, and that the powers 
given to the trustees to apply the whole or part of 
the income as would make the children take a 
vested interest, and therefore the children who 
died under twenty-one took nothing, and that the 
testator’s real estate was not converted. 

Fox v. Fox (L. Rep. 19 Eq. 286) not followed, 

(Ch. Div.: Re Wintle; Tucker v. Wintle; 75 L 


T. Rep. 207.) 


New Books and New Editions. 

Tue AMERICAN Stare Reports, vol. 50, by A. C. 
Freeman, Esq., and the associate editors of the 
‘American Decisions.” 

This, the half century volume of this valuable 
series, maintains the high standard of merit of its 
predecessors. 

The cases have been carefully and ably selected 
from the reports of fifteen different States, and 
cover a wide field of law, both civil and criminal 

Complete indices to notes and cases are in each 
volume. 

Published by the Baneroft-Whitney Co., San 
Francisco, Cal. 


FEDERAL JURISDICTION AND ProcepuRE, by Wm. 
A. Maury, Esq., LL.D., of the Washington Bar. 
This is a compilation, in a convenient hand-book, 
of the acts of March 8, 1891, and Mareh 3, 1875, 
with the acts supplemental thereto, relating to the 
establishment and jurisdiction of the United States 
Circuit Court of Appeals and the jurisdiction of 
the United States Circuit Covrts with the reeula- 
tions governing tlie removal of causes from State 
courts thereto. 

Certain provisions of the Constitution and of the 
Revised Statutes relating to the judicial power, 
together with the rules of the United States Su- 
preme Court appertaining thereto, have been 
added, while the appendix contains a selection of 
forms prepared by the clerk of the Supreme Court. 

The volume presents the law on the subject in 
hand in a form useful and accessible for both the 
lawyer and student. 

Published by W. H. Lowdermilk & Co., Wash- 
ington, D. C. Price, $1.00. 
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The Albany Law Journal. 


ALBANY, NOVEMBER ?1, 1896. 


Current Zopics. 

| ECENTLY we had occasion to remind 

judges and jurists alike that the mass of 
decisions was yearly increasing at a tremendous 
pace and at a larger ratio than ever be- 
fore. In our own State the number of de- 
cisions handed down by the courts of appellate 
jurisdiction are sure to increase from time to 


time, and every suggestion as to a manner of 


reducing the number of reports should be re- 
ceived to the end that radical reforms may be 
instituted. We are reminded of the subject 
whereof we write by receiving the report of the 
New York Bar Association and reading the 
very thoughtful and lucid article on the “ Doc- 
trine of Stare Decisis’ and a“ Proposed Modi- 


fication of Its Practical Application, in the Evo- 


lution of the Law,” by Prof. C. G. Tiedeman of 


the University Law School of New York city. 
Prof. Tiedeman handles the subject in a master- 
ful and comprehensive manner and makes 
suggestions which are of much practical value. 
He approaches the subject of which he treats 
by stating that the Century Digest of American 
Cases will this year contain reference to over 
one-half million cases. Prof. Tiedeman claims 
in regard to the doctrine of Stare Decisis that 
it is not properly applicable to anything more 
than the judgment of the court that the plain- 
tiff should not recover on the proved facts of 
the case. A very slight reflection on the part of 
the lawyer will show him that the large majority 
of cases decided have little more effect than 
expressing the opinion of the court as to whether 
the case should be maintained or rejected. 
Many. in fact the largest proportion of opinions, 
it will be noted, are simply questions of practice, 
and we have left very few which are of value to 
us in determining what the law is. We have, 
however, regarded Prof. ‘Tiedeman’s article 
from a practical point of view rather than in 
the light of the doctrine of Stare Decisis, and 
we consider that it supports most strongly our 
position that the number of opinions re- 
ported should be decidedly reduced in num- 
ber. The article, however, suggests a method 
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by which something may be substituted for 
written opinions of the courts, which are, as we 
know, too often repetitions of former decisions, 
and urges that the law be set forth by sy//adbé 
prepared by experts. On this point he says: 

“The official analysis and exposition of the 
law which I propose would not interfere with 
judicial liberty in the rendition of its concrete 
judgments any more than do the opinions of 
the court in prior cases now control the judg- 
ment of the same or inferior courts in the pend- 
ing cause of action. Nor would I propose to 
take away from the decisions of the appellate 
court their binding force as precedent, so far 
as to require inferior courts to follow the prece- 
dence of the appellate court in its judgment 
that the plaintiff on the proved facts of the 
case, shall or shall not recover. 

I would still provide for the publication of a 
report of each case decided by the appellate 
court, but the report should contain only a 
statement of the proved material facts of the 
case, and a concise statement of the ruling of 
the court on the questions of the law, as a 
substitute for the published opinions of the 
judges of the court, which Mr. Justice Peck- 
ham says should be construed “ strictly with 
reference to the facts which exist in the case 
which is decided” I would propose the 
appointment of the commission composed of 
the ablest jurists of the State, of the same high 
character, which is ordinarily attained in the 
selection of judges, who shall be charged with 
the reduction of the existing law to the form of 
commentaries on the different branches of the 
law, and after the completion of ‘this primary 
task, to issue annuals, in which the judgments 
of the court during the current year will be 
analytically explained in the light of their ex- 
position of the existing law, and the modifica- 
tion stated, if any, which the new case has 
made in the prior law. The courts are to re- 
tain their present right to overrule the existing 
law, and will be required, at least the appellate 
courts, to yield no more obedience to the ex- 
position of the commission than they now show 
to their own prior judgments. 

I would also propose that the expositions of 
the law set forth by the proposed commission 
shall not take on the rigid form of a statute 
or modern code, but rather the easy flowing 
form of acommentary. Any attempt to reduce 


eV 





reemg mee an en 








322 





THE ALBANY LAW JOURNAL. 





the law to the rigid, contracted form of a 
statute enactment will provoke the same litiga- 
tion that an ordinary statute provokes, that 
deals with matters of vital interest to the 
people. 

If my plan, upon examination, were found 
to be feasible, and jurists of the highest charac- 
ter could be induced to become members of 
the proposed commission, the profession would 
escape the titanic task of gleaning the law from 
a study of five hundred thousand cases, and 
avoid the uncertainty which attends the diffi- 
cult effort to reconcile the conflicting opinions 
of the courts in innumerable cases, in which the 
judgments upon a proper analysis of the law 
and apart from judicial opinions can be shown 
to be in harmony. This may possibly be at- 
tained, but litigation and conflicts of interests 
and rights will still go on. ‘There will be an 
ever growing need for courts and lawyers.” 

Experiments have many times been tried in 
the line of shortening the opinions of the courts 
in many of our States, but the yearly increase 
in the number of reports calls for more con- 
certed effort to devise a plan which will at once 
relieve the courts — for we do not believe that 
the judges enjoy writing opinions — and a les- 
sening of expense and shelf-room to the active 
practitioner. It will be recalled that in New 
Hampshire the judges were prone to write long 
opinions, whereupon the legislature enacted a 
law that they should express their conclusion 
and opinion concisely ; this was followed with 
such a vengeance on the part of the judges that 
for some years there was not a volume of re- 
ports of New Hampshire issued —in fact one 
volume began in December, 1889, and was 
only finished in June, 1891. In West Virginia 
the same difficulty existed for some time after 
the war, but this was on account of the fact 
that that State had been recently constructed 
from Virginia. In Ohio at this time it is well 
known that the judges are required to declare 
their decisions in head-notes, and if they 
choose they may add opinions which are really 
explanatory and argumentative. We do not 
believe that their syllabi are as good as those 
of the experienced reporter. We believe that 
a system containing a certain portion of cases 
to be decided by syllabi would be preferable, if 
the head-notes were framed by experienced 
reporters. Of course, a system which involved 








only decisions by syllabi would be as objec- 


tionable as any we could imagine ; but we | 
lieve that a plan which comprehended both 
decisions and head-notes in a sensible propor- 


= 


tion would meet the requirements of the ba 


and could not fail to be of value to the pr 


fession. 


The Supreme Court of Illinois has declare: 
the so-called “Torrens Land Title Act” un- 
constitutional on the ground that it conferred 
judicial power on the registrar of titles and his 
examiner of titles. In acountry where th 
judicial power is, by a written organic law, 
vested exclusively in the judicial organs of t! 
Constitution, such transfer of any part of it to 
The 
court overrules the contention of the two lower 


a non-judicial officer cannot be made. 


courts and holds that the power conferred on 
the registrar and his examiner were not judicial, 


but ministerial. The Supreme Court upon this 


} 
ve 


point says: “It seems to us that it would 
difficult to more clearly and positively confer 
judicial powers upon a person unqualified un- 
der the Constitution to exercise those powers 
done by this act. This, doubtless, resulted 
from an attempt to adopt the provisions of a 
similar act in force in Australia, Canada, Eng- 
land, and perhaps other countries, by which 
the certificate of title issued becomes conclu- 
sive as to the ownership of the property, and 
in which countries no constitutional or other 
restriction exists against the legislative grant of 
such powers upon non-judicial officers.” 

It would seem that the court has indicated a 
method in which the law may be re-enacted in 
a constitutional form, and as we have always 
advocated the Torrens system, because of its 
simplicity, we hope that the legislature of 
Illinois will at once remedy the constitutional 
defect. 


judgment said :— 


The Supreme Court in concluding its 


“We are not unmindful of the unsettled rule 
that there are many case in which ministerial 
officers exercise guasé judicial powers or discre- 
tions, and yet the laws conferring such powers 
are held to be no violation of the constitutional 
provision under consideration. These 
are referred to and commented upon in Owners 
of Land v. The People, supra, but what we have 
already said sufficiently distinguishes the powers 
conferred upon the registrar by this act from 
all such cases. 


cases 
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It seems to us that it would be difficult to 
more clearly and positively confer judicial 


nr err 


the ground that it is inconsistent with the 
thirteenth and fourteenth amendments to the 
powers upon a person unqualified under the | Constitution of the United States. 

Constitution to exercise those powers than is 


Se TS 


The case is rendered the more interesting, as 
done by this law. This, doubtless, resulted | the question has never been before the court 
from an attempt to adopt the provisions of a 


precisely in this form. 
similar law in force in Australia, Canada, Eng- The court gives but slight consideration to 


land, and perhaps other countries, by which | the bearing of the thirteenth amendment on 





| 
: the certificate of title issued becomes conclu- | the case. for the reason that it merely abolished ! 
; sive as to the ownership of the property, and in involuntary servitude, and the fact of a person’s j 
which countries no constitutional or other re- | having to ride in a separate, but equally com- 
; striction exists, against the legislative grant of | fortable car, is not servitude in any sense. Mr. 
such powers upon non-judicial officers. Justice Harlan, however, feels that even this j 
The powers of the registrar are no less judicial | constitutes a “badge of slavery,” and, hence, is 
under the statute than those in the countries | inconsistent with the amendment. | 
: referred to. The only difference is, there there But it is on the fourteenth amendment that 
: is no valid objection to the validity of the law, | the plaintiff chiefly relies. This amendment 
while here it is fatal. In re, etc., ex rel. Bond, | provides that “no State shall make or enforce 
construing “the transfer of land statute,” 6 | any law which shall abridge the privileges or 
7 Vic. L. R. 458, it is said: “The intention of | immunities of citizens of the United States ; 
the legislature was obviously to impose the duty | nor shall any State deprive any person of life, 
“ upon the registrar to prevent instruments being liberty, or property without due process of 
" registered which, in law, as well as in fact, | Jaw, nor deny to any person within its juris- 
. ought not to be registered in the first instance, | diction the equal protection of the law.” 
d and to determine the validity of the instru- With this amendment in view, the court de- | 
. ments, as well as the priority of registration in | cides the case on two broad principles. The | 
y= point of time. He has, therefore, to discharge first is that while the Constitution contemplates | 
h not merely ministerial but judicial duties. . equality before the law, it cannot create social | 
a Without further discussion of the question equality for two races radically different. By f 
d we are of the opinion that this law, for the social equality is meant the placing them on 
reasons stated, is obnoxious to the Constitution, the same footing, and regulating to that end 
of and therefore void. their actions, in the casual and natural relations 
| of the two races. The court justly says that 
a The Supreme Court of the United States has | any such equality must grow out of acomming- 
in recently decided, in the case of Pltssy v. Fer- | ling of the two races prompted by a mutual 
guson, 163 U. S. 537. that legislative provision, | appreciation of each others’ worth. 
by a State, requiring for its colored citizens That the Constitution recognizes legal equal- 
of separate railroad cars, in which they are com- | ity, witness the frequent decisions that statutes, 
al pelled to travel, under pain of fine and impris- | limiting to white males the privilege of sitting 
its onment, is constitutional and valid. | upon juries, are unconstitutional, as stamping 
The case arose out of a statute of Louisiana, | the negro witha legal inferiority in civil society, 
ile enacted in 1890, compelling companies to pro- | and as a step towards reducing him to a state 
ial vide separate cars or compartments for colored | of slavery. (4x parte Virginia, 100 U. S. 313 . 
re- and white persons, and making it a criminal | [1879]; Neal v. Delaware, 103 U.S. 370 | 1880]; 
ers offence for the officers of the railroad compan- | Gibson v. Miss., 162 U. S. 565 [1896.]) 
nal ies to fail toshow persons into the car intended | On the other hand, as illustrative of social 
Ses for their respective races, or for such persons to | questions, with which the Constitution has i 
ers go into a car other than that designated by the | nothing to do, take the long line of cases de- 
ave official of the company. | ciding that a State has the power, under the 
ers The plaintiff, a colored man, appealed from | Constitution, to establish separate schools for 








om the criminal district court, where he was about | white and black children, and to compel ,the 
to be sentenced for a breach of the statute, on | races either to attend their own schools or re- 
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main without school privileges. The cases hold 
that the colored children are entitled to equal 
privileges with the white, but not to identical 
privileges. This has been repeatedly decided 
by the State courts. (State, Garnes v. McCann, 
22 Ohio St. 210 [1871]; Schew v. Brummell, 
103 Mo. 546 [1890]; Wardv. Flood, 48 Cal. 
36 [1874]: People v. Gallagher, 93 N. Y. 438 
| 1883]; Dawson v. Lee, 83 Ky. 49 [1885.] ) 

It will be asked, if these rights arising out of 
civil, as distinguished from legal relations, are 
not within the purview of the Constitution, 
how are they to be adjusted. Here 
lays down its second determining principle, 
viz.: that the fourteenth amendment draws a 
distinction between citizenship of the United 
States (Slaughter House Cases, 16 Wall. 36 
[1872], and citizenship of the States, and that 
the former rights are those of citizens of the 
States, and hence are to be regulated by the 
legislature in the exercise of its police power. 

The dissenting opinion, however, ridicules 


the court 


this view, holding that if this were the case, 
there would remain no means by which the 
courts could reach the most violent abuses 
which may be sanctioned by the legislatures. 
The reply is that the police power is founded 
on the reasonable provision for the health, 
good order, and convenience of society, and 
that the moment the legislature goes beyond 
the bounds of reasonableness, the courts may 
take a hand to stop the abuse. 
Harlan contends, very rightly, that a court 
cannot set aside a statute because impolitic or 
unreasonable, but only 
tional, but he fails to notice the fact, as stated 
by the majority, that the moment a police regu- 
lation becomes unreasonable, it is /pso_facto un- 


Mr. Justice 


because unconstitu- 


constitutional, and, therefore, has always been 
recognized that the courts have a corrective 
power over ill-directed policing by the legis- 
lature. (H. & St. J. R. Co. v. Husen, 95 U. S. 
465, [1877]; L. & N. R. Co. v. Ky., 161 U. S. 
677 [1896]; Hulseman v. Rems, 41 Pa. 396 
[1861.]) 

The court thus leaves the way open for cor- 
recting any abuses that may arise, while at the 
same time it distinctly holds that the Consti- 
tution deals not with the social and civil stand- 
ing of citizens, but with their rights before the 
law. It is difficult to see how the court could 
have held otherwise, after its definition of 





House Cases, 


this case is certainly 


citizenship in the Slaughter 
Supra. 


consistent with the rulings of the State courts 


The action in 


on analogous questions, and involves the prin- 
ciple that the court cannot read into a Con- 
ideas which are not 


stitutional provision 


expressed. The decision cannot have the bad 
effects prophesied for it by Mr. Justice Harlan, 
who believes it as iniquitous as the Dred Scott 
decision, but, we believe, except for the single 
definite point at issue, leaves the question of 
the civil rights and status of the negro in gene- 
ral still to be determined. 

We may be pardoned for commenting again 
on the settlement of the Venezuelan boundary 
line matter, because we comprehend how easily 
international disputes of similar subjects may 
be adjusted and determined. The Cuban ques- 


tion, however serious some of its features may 


appear, may be most easily decided by a com- 


petent and proper tribunal. Either we have 
rights which should be recognized and en- 
forced, or we should respect and submit to the 
decision of the court selected to consider the 
issues in the Cuban question. 

The 


United States and Great Britain 


conclusion of a treaty between the 
for the com- 
plete adjustment of the vexed question of the 
Venezuelan boundary, has been received with 
gratification on both sides of the Atlantic. 
Perhaps no international question of recent 
years has been attended with greater difficulty, 
and the desire has been universal for a settle- 
ment honorable to both the parties to the con- 
troversy. The treaty was concluded in Wash- 
ington on Monday, November 9, between Sec- 
retary of State Olney and Sir Julian Pauncefote 
representing their respective 
Oscar II, King of 


named as the fifth and final arbitrator, and two 


governments. 
Sweden and Norway, is 


other arbitrators are to be named by the lord 
chief justice of England. and two by the chief 
justice of the Supreme Court of the United 
States. The selection of King Oscar as the 
final arbitrator is commended on all sides, he 
being recognized as a man of great attainments, 
of judicial temperament, and of eminent fair- 
ness; and the fact that the designation of the 
others is left entirely to the judiciary of the 
respective countries is an assurance that men 
of eminent judicial attainments will be named. 
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Another essential feature of the treaty is that 
fifty years’ actual possession will constitute 
title; and with this limitation as to the settled 
districts the entire Venezuelan boundary is 
placed in the hands of the court of arbitration. 
Che minor details of the treaty have not yet 
been made public, but enough is known to give 
assurance of an amicable adjustment of the 


troublesome question. ‘The treaty covers only 


the Venezuelan question, and the subject of 


general arbitration between the United States 
and Great Britain is left for future negotiation. 


THE LAW OF WOMAN SUFFRAGE. 


Introduction.— Instead of being created out of 
dust and by God, as man is said to have been, the 
been created out of 
nothing and by man. Until recently the married 
woman had practically no civil rights. 
that she was protected from criminal injury and for- 


woman known to the law has 


It is true 
bidden to commit crime, but she was a stranger to 


It is also true that the 
single woman, of age, whom the French lawyers 


the civil branch of the law. 


call feme sole, enjoyed property rights and was 
but the married 
woman, or feme covert, by the ceremony of marriage 


subject to liabilities as a man ; 


lost her individual legal existence, it being merged 
into that of her husband. Among some of the na- 
tions woman has been considered only a chattel 
which could be sold and conveyed, if single, by her 
father, if married, by her husband; among other 
nations she has enjoyed political and civil equality 
with man. But the English-speaking people have 
pursued the neutral course of esteeming her politi- 
cal existence as nothing and her civil rightsas trans- 
ferred to her husband. This is the theory of the 


common law. The propriety of this theory is a 
Within itself 


both commend 


subject upon which opinions differ. 
are incidental rules of law which 
and contravene it. Thus, at common law, the wife’s 
personal property became the husband’s as soon as 
he could reduce it to possession, but her debts be- 
came his liabilities ; so that the effect was that if the 
next morning after the marriage he should start 
down town with the intent to collect whatever he 
could of her personal assets, he was continuously 
running the risk of being served with a summons 
to appear before some court and show cause why he 
should not pay the bills for his wife’s trousseau, or 
claims for the price of presents bestowed by her 
upon some former derelict admirer. Unsophisticated 
husbands suffered so much from this rule of law 
that in a majority, if not all the States of the Union, 


it has been abolished by statute; and while in many 








of the Statesthe rule remains that the wife’s per- 
sonal property belongs to the husband, he is not 
responsible for her ante-nuptial debts, but only for 
the necessities of the family. Again, by her mar- 
riage, woman lost her surname, but she took the 
good name of her husband and _ received 
the right to look to him for protection from vio- 
lence and responsibility for her conduct, even 
to the extent that he had to pay damages 
for wrongful injuries by her, and to the ex- 
tent that if a crime was committed by the wife in 
the presence of the husband, the presumption 
was that the husband committed it or compelled 
the wife todo so. Again, while, by her marriage, 
the wife surrendered to the husband the right to 
manage her real estate and collect the rents during 
the existence of the marriage, and for life after the 
birth of an heir, she in return acquired the dower 
interest in all the lands which he owned or might 
thereafter own during the existence of the mar- 
riage. She was denied the privilege of voting, but 
she escaped the payment of special taxes and the 
responsibility of the administration of public 
affairs. She was not allowed to hold office, but 
was exempt from serving on juries, working on the 
public roads, arresting dangerous criminals, etc. 
Such were some of the rules of the common law. 
Within comparatively recent years there has been 
much remedial legislation in all the countries 
where the common law prevails. Thus, in many of 
the States of the Union, a woman, either married 
or single, may embark in any business, sue and. be 
sued in her own name, make contracts, wills and 
conveyances of her real estate without the concur- 
rence of her husband, and become guardian, ad- 
ministrator or executor. By legislation she has 
been accorded many of the rights and liabilities 
heretofore belonging to men only, and, in some in- 
stances, her over-ardent champions have gone be- 
yond the limits of reason and the fundamental 
laws. For example, in Tennessee, where the first col- 
lege diploma conferred upon a woman in America 
was received by Miss Polly Blount from Blount 
College (now University of Tennessee), in the 
year 1798, the legislature passed an act in 
1893 requiring all male persons bringing suits for 
divorce to give security for court costs before the 
issuance of the initial process, This is clearly class 
legislation, unconstitutional and void. A similar 
case arose in Utah, where it was held that an elec- 
tion law providing that all male voters should be 
taxpayers, without imposing the same condition 
upon female voters, was void. (Lyman v. Martin, 
2 Utah, 136.) 

In the courts, too, the tendency has been towards 
more liberal construction of statutes, and the spirit 
of humanity has prevailed so that the decisions of 
to-day stand in striking contrast to some of former 
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days. Thus, one of the early Supreme Courts of 
North Carolina held that “a husband has the right 
to whip his wife with a stick as large as his finger, 
but not larger than his thumb.” (State v. Rhodes, 
Phill. L. 453.) It is well that this particular set 
of judges have passed beyond the terrestrial juris- 
diction giving place to an enlightened court in that 
State, for such a decision would at present be 
termed barbaric and severely condemned. So mul- 
tiplied and varied have become the private rights 
and responsibilities of woman that accurate and 
complete knowledge of any State or province can 
hardly be obtained without consulting the local 
books and lawyers. Within the narrow limits of 
the present article it is possible only to briefly dis- 
cuss and state her public rights. 

Historical.—The policy of the common law and 
the custom of all the tribes from which come the 
Anglo-Saxon race were to regard the family as the 
foundation of all political association. The early 
days of the Angles, Picts, Danes and Celts were 
replete with personal strife and a lamentable incli- 
nation to disregard property rights and take every- 
thing which they were able to. They were not as a 
rule a bloody and murderous people, but they were 
naturally addicted to pilfering and were the most 
conspicuous and successful pirates known to history. 
Such manners and conditions caused perpetual hos- 
tility among the tribes with the risk of loss of life 
and property; also, the same spirit of acquisitive- 
ness which prompted the unrighteous methods of 
gain led to the adoption of the most efficient means 
of protecting their property and families. The 
castle Then naturally followed the 
law that a man might defend his castle to the last 
extremity and that no one could enter the home of 
even the poorest subject without permission from 
the occupant. 
compact and the recognized political unit. 


yas the result. 


Thus the family organization became 
It is 
gratifying to note that even in those primitive days 
when our ancestors were often clothed in the skins 
of animals the men were generally kind and respect- 
ful to the women, and a wrong to her virtue was 
then, as now, usually avenged with death. The 
Anglo-Saxon woman was never a slave. She never, 
even in the early days of the race, performed the 
manual labor necessary to the support of the family. 
The husband was the bread-winner, the protector 
of the family and the defender of the home. So, by 
nature and by environment, men carried the burden 
of public affairs. The making and executing of the 
laws as well as the conducting of the affairs of state 
rested upon the men. Thus, to-day, the elective 
franchise is usually restricted by the fundamental 
laws to the male population. 


The Present Law in England. -- In 


England 
the ancient barriers are being gradually broken 








down and women have already achieved the elective 


franchise in all local elections. Their progress 
has been slow, and in the face of such unkind state- 
ments from law writers as that ‘‘ All /ie/s were 
originally masculine, and women were excluded 
from the succession of them, because they cannot 
(West Peers, 44, cited 4 Mod. 


272) and, “A woman is excluded from military 


keep secrets.” on 
tenures and from councils quia que audit reticere 
In 1882 the 
right to votein municipal elections was conferred 
upon women (45 and 46 Vict. 50), and in 1888 the 
burgess qualification was extended to rural par 
ishes. 


non protest’ (Wright’s Tenures, 28.) 


In 1894 these rights were confirmed and the 
parochial elector’s list provided for. (Local Govern- 
ment Act, 1894, sec. 3, sub. 1.) The effort of 
women to get their names upon the list of parlia 
mentary electors this statute was again 
defeated. Fbooks, 1 Q. B. [1894] 238.) 
This claim of the right to vote for member of par 


under 
(Drake v. 


denied. (Charlton vy 
Charlton v. Kessler, L. 


liament had been before 
Lings, L. R., 4 C. P. 374; 
R. 4C. P. 397.) 

In Scotland the statute is similar to that in Eng 
land (52 and 53 Vict. ch. 50, sec, 9); but in Tre 
Jand women have no electoral franchise except that, 
in a few of the cities they may vote for commissioners. 

In Other Countries, —It is interesting to note 
the varied election rights of women in the countries 
of Europe. Thus, in Germany and Prussia women 
are admitted to the local suffrage in the couniry, 
but are excluded in the cities, 
sich— Deutcher Gesetz—Codex.) 


(Stoeppel, Preus 
So in Austria. 
(Uebereinstimmende Anordnugen der Gemeinde- 
Wahlordmurgen.) In the Russian village, widows 
and married women, during the absence of their 
husbands, (Code, Russian Empire, Vol. II, 
art. 2191.) 
in local government matters, except in the school 
(Law of June 26, 1889, §§ 40, 47.) 
In Iceland (Annuaire de Législation Comparée 
[Paris] XIII, 829) and Finland (Law, Dec. 8, 18738, 
§ 10) women with independent property may vote. 
In Berne, Switzerland, all independent women who 
paid a commercial tax received the right of proxy 
voting in 1852 (Law, Dec. 6, 1852, art. 22), but 
they did not exercise the right until in 1885, when 


vote. 


In Norway women cannot vote, even 


administration. 


urged by hostile political factions. 

In the Dominion of Canada local suffrage has 
been recently granted, with some restrictions, to 
women in the provinces of Ontario (48 Vict. ch. 49, 
sec, 13, and 50 Vict. ch. 39, sec. 106), Nova Scotia 
(Statutes, 1887, ch. 28), British Columbia (R. S., 
1888, ch. 88; Statutes, 1889, ch. 34, and 1890, ch. 
34, secs. 12, 13), Manitoba (Statutes, 1887, ch. 10), 
and in the Northwest Territory (Rev. Ordinance of 
1888, ch. 8, secs. 18, 19). 
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Tae Law IN AMERICA. 

General Rule.-— After several powerful combats in 
the highest courts of this country it is settled that 
women cannot base upon the Federal Constitution 
any claim to suffrage. It is important to note the 
words of the court in the case of Spencer v. Board 
of Registration (1 McArthur, 169; 29 Am. Rep. 
582), which are in part as follows: ‘ In all periods 
and in all countries it may be safely assumed that 
no privilege has been held to be more exclusively 
within the control of conventional power than the 


privilege of voting, each State in turn regulating 
the subject by the sovereign’s political will. 


The 
nearest approach to the natural right to vote or 
govern—two words in this connection signifying 
the same thing—is to be found in those countries 
and governments that assert the hereditary right 
to rule. The assumption of the divine right 
would be a_ full for the natural 
right contended for here, provided it did not 
Again, 
in other States, embracing the republics, and 
especially our own, including the States which 
make up the United States, this right has been 
made to rest upon the authority of political power, 
defining who may be an elector, and what shall 
constitute his qualifications; most States in the past 


vindication 


involve the hereditary obligation to obey. 


period declaring property as the familiar basis of 
the right to vote; others, intelligence; others, more 
numerous, extending the right to all male persons 
who have attained the age of majority.” 
Foundation of the rule. — To appreciate the rea- 
soning of the courts, upon which they reached the 
conclusion above announced, it is necessary to in- 
quire into the nature of the right of suffrage. The 
elective franchise is not a federal right, but depends 
upon the laws defining the qualifications of those 
who may exercise it. (Blair v. Ridgely, 41 Mo. 63; 
Desty Fed. Const. 282, note 21.) The right to vote 
is not a property right, it will not pay debts, and it 
will not administrator. 
(White v. Multnomah County, 13 Ore. 312; 45 Am. 
Rep. 843, note; Brown v. Hummell, 6 Pa. St. 86.) 
It is not an unrestrained license (Re Duffy, 4 Brewst. 
531); but, being the creature of organic law, it may 


descend to the heir or 


be modified or withdrawn by the sovereign au- 
thority which conferred it, or it may be withheld 
absolutely. Baker, 23 Md. 531.) 
Whatever claims may have been made unger the 
Federal Constitution, it is now the accepted law 
that the States of the Union have supreme and ex- 
clusive power to regulate suffrage, and to determine 
the classes of their inhabitants which may vote. 


(Anderson vy. 


ar” 


(Spragins v. Houghton, 3 Ill. 377; Kinneen v. Wells, 
144 Mass. 498; 4 New Eng. Rep. 457; U. 8. v. 
Reese, 92 U. S. 214; U. S. v. Cruikshank, Id. 542; 
Anderson v. Baker, 23 Md. 531.) And this is 





because that, while the Constitution of the 
United States is a grant to congress of, certain 
enumerated powers, all the other powers are 
reserved to the States, and the State constitutions 
are all limitations of the powers of their respective 
legislatures. Thus, the State legislature may exer- 
cise all powers unless forbidden by the fundamental 
law. (Morrison v. Springer, 15 Iowa, 304; Brown 
v. Phillips, 71 Wisconsin, 239.) While the State 
legislature can add nothing to the qualification of 
voters prescribed by the State constitution (Clayton 
v. Harris, 7 Nev. 64), they may make any provisions 
not inconsistent with either the State or Federal Con- 
stitution, and this is the source of their authority to 
regulate local elective franchise. Immediately fol- 
lowing the adoption of the fourteenth amendment 
there were several celebrated cases in which the 
controversies were over the attempts of women to 
vote for president of the United States and other 
officers. Notable among these cases were those of 
Susan B. Anthony and Virginia Minor, in which 
powerful arguments in favor of woman suffrage 
were brought to bear upon the courts. Thus, 
counsel insisted that the ballot is an inherent right; 
that ‘‘ taxation without representation is tyranny,” 
that suffrage under the Federal Constitution is a 
aright superior and distinct from suffrage under 
any State constitution; that the States have power 
only to define who may vote for their own officers, 
since otherwise the Constitution of the United States 
would have as many meanings upon this point (Art. 
1, sec. 2) as there are States in the Union; that in 
the State of New Jersey women actually voted at 
the time of the ratification of the Federal Consti- 
tution and they did not intend to thereby disfran- 
chise themselves; that general statutes were, as a 
rule, construed to apply to both sexes without dis- 
crimination (Silver v. Ladd, 7 Wall. 219; Smith v. 
Allen, 31 Ark. 271; Clancy v. Clancy, 66 Mich. 
202; 33 N. W. Rep. 889) ; that the fourteenth amend- 
ment to the Cunstitution of the United States, 
which reads in part, ‘“‘no State shall make or en- 
force any law which shall abridge the privileges 
or immunities of citizens of the United States,” in- 
cluded women as citizens and that negroes should 
have rights superior to those of women, and that 
the effect of this amendment being to annul the 
word ‘‘ white” where it occurred in the State con- 
stitutions, should for the same reasons cancel the 
word ‘‘male.”” But in each of these cases the de- 
cision of the court was adverse for reasons which are 
clearly expounded in the several opinions. Thus, in 
Van Valkenburg v. Brown (43 Cal. 43; 13 Am. 
Rep. 136; see Bloomer v. Todd, 3 Wash. Ter. 599; 
19 Pac. Rep. 135,) the court said: ‘In point of fact 
the States have generally conferred the privilege of 
the elective franchise upon such of their male inhabi- 
tants as had become citizens of the United States, 
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if of the requisite age, etc. This circumstance has 
given rise to a notion in some quarters that the 
privilege of voting and the statutes of citizenship 
are necessarily connected in some way so that the 
existence of the one arguesthat of the other. But 
the history of the country shows that there was 
never any foundation for such a view.” In this 
case, Amy v. Smith (1 Litt. R. [Ky.] 342), is quoted 
from as follows: ‘‘The mistake on the subject 
arises from not attending to a sensible distinction 
between political and civil rights. The latter con- 
stitute the citizen, while the former are not neces- 
sary ingredients. A State may deny all her politi- 
cal rights to an individual and yet he may be a citi- 
zen. The right of office and suffrage are political 
purely, and are denied by some or all States toa part 
of their population, who are still citizens.” 

In the case of Minor v. Happersett, (88 U.S. 
163), the facts were that Mrs. Virginia Minor, a 
native born, free, white citizen of the United States, 
and of the State of Missouri, over the age of 21 years, 
wishing to vote for electors for president and other 
officers in the general election of November, 1872, 
applied to the defendant, the registrar of voters, to 
register her as a lawful voter, which he refused to 
do, assigning for cause that she was not ‘a male 
citizen of the United States,” but a woman. She 
then brought suit against the defendant for willfully 
refusing to place her name upon the list of registered 
voters. In the lower court a demurrer was sus- 
tained and upon appeal the Supreme Court of the 
United States said, in part: ‘‘ The question is pre- 
sented in this case, whether, since the adoption of 
the fourteenth amendment, a woman, 
citizen of the United States and of the State of 
Missouri, is a voter in that State, notwithstanding 
the provision of the Constitution and laws of the 
State, which confine the right of suffrage to men 
There is no doubt that women may 


who is a 


alone. * * * 


be citizens. They are persons, and by the four- 
teenth amendment all persons born or naturalized 
in the United States and subject to the jurisdiction 
thereof are expressly declared to be ‘ citizens of the 
United States and of the State wherein they reside.’ 
But in our opinion, they did not need this amend- 
ment to give them that position. Before its adoption 
the Constitution of the United States did not in 
express terms prescribe who should be citizens of 
the United States or of the several States, yet there 
were necessarily such citizens without such pro- 
visions. There cannot be a nation without a people. 
The very idea of 
nation is, implies 
promotion of their general welfare. 
the persons associated 
the nation formed by the association. * * 
This makes it proper to inquire whether suf- 


a political community, such as a 
an association of persons for the 
Each one of 


member of 


becomes a 





frage co-extensive with the citizensliip 
of the States at the time of its (the Constitution) 
adoption. * * * When the Federal Constitu- 
tion was adopted, all the States, with the exception 


of Rhode Island and Connecticut, had eonstitutions 


was 


These two continued to act unde: 
Upon an examina 


of their own. 
their charters from the Crown. 
tion of those constitutions we find that in no State 
were all citizens permitted to vote. * * * In 
this condition of the law in respect to suffrage in 
the several States it cannot for a moment be doubted 
that if it had been intended to make all citizens of 
the United States voters, the framers of the Consti 
tution would not have left it to implication. So 
important a change in the condition of citizenship 
as it actually existed, if intended, would have been 
expressly declared.” (A caustic criticism of this 
opinion may be found in 3 Cent. Law Jour. 51, 52.) 
The doctrine that the elective franchise is purely a 
political right, the regulation of which belongs to 
the States (People v. Barber, 48 Hun, 198) is further 
confirmed by the opinion of Judge Hunt in the case 
of The United States of America v. Susan B, An- 
thony, 11 Blatechf. 200 Wall. 130), in 
which he said, among other things, that: ‘‘ The 


(see 16 
right of voting, or the privilege of voting is a right 
or privilege arising under the constitution of the 
State, and of the Constitution of the United 
States. The qualifications are different in the dif 
Citizenship, age, sex, residence, are 


not 


ferent States. 
variously required in the different States, or may be 
so. If the right belongs to any particular person, 
it is because such person is entitled to it by the 
laws of the State where he offers to exercise it, and 
not because of citizenship of the United States. If 
the State of New York should provide that no per- 
son should vote until he had reached the age of 


thirty-one years, or after he had reached the age of 


fifty, or that no person having gray hair, or who 
had not the use of all his limbs, should be entitled 
to vote, I do not see how it could be held to bea 


right derived or held under the 


violation of any 
Constitution of the United States.” 

Under Special Statutes Women May Vote in School 
Elections. — In several of the States of the Union the 
right to vote in local elections concerning ‘‘ school 


” 


matters ” has been given to women by special legis- 
lative acts. The franchise is based upon the correct 
idea that independent women owning property and 
having children to educate are entitled to a mutual 
participation with men in the conduct of local school 
affairs. Since this limited suffrage is usually based 
upon a purely property qualification, its establish- 
ment has not met with the opposition which the 
establishment of the general elective franchise in 
women would meet. The courts have uniformly 


held that as long as such legislative acts relate to 
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only local matters they are void, but when they en- 
croach upon the prerogative of the Constitution, as 
by attemptiyg to provide for the election of county 
officers, they are void. Thus in the case of Plum- 
mer v. Yost (144 Ill. 68; 33 N. E. Rep. 191), the 
court said, in part: ‘Section 1, article 8, of the 
Constitution, makes it the duty of the general as- 
sembly to provide for a thorough and efficient sys- 
tem of free schools, where all the children of the 
State may receive a good common school education. 
The mode in which the required system of free 
schools shall be organized, and the officers by whom 
it should be controlled and directed, and its affairs 
administered, are left to the legislative discretion of 
the general assembly. The only school officers 
expressly provided for by the Constitution are a 
county superintendent of schools in each county, 
and a State superintendent of public instruction, 

* * The general assembly, having complete 
control of the subject, had, of course, the power 
to provide for the choice of these officers by popu- 
lar vote. But such an election is not, necessarily, 
a proceeding identical with the elections provided 
for by the Constitution, nor is it necessary that the 
qualifications of those voting for school officers 
should be the same as those of electors, as defined 
by the Constitution.” 

Thus, in Holmes & Bull Furn. Co. v. Hedges (13 
Wash. 696; 43 Rep. 944), it was held that 
under such a special provision, women were entitled 
the the 


Pac. 


to vote on question of increasing 


debt limit of a school district, and _ statutes 
of this character have been upheld in many 
cases. (See State v. Board of Elections, 9 
Ohio Cir. Ct., R. 134; Id. 2 Ohio Dec. 94 ; Wil- 
son v. City Council, 39 S. C. 397; 17 STE. Rep. 835; 
40 8. C. 290; 18S. E. Rep. 792; Woodley v. Ohio, 
448. C. 347; 22S. E. Rep. 416; Belles v. Burr, 76 
Mich. 1; 43 N. W. Rep. 24; Wheeler v. Brady, 15 


Kan. 26; State v. Cones, 15 Neb. 444; In re Can- 
cellation of Names, 5 Mise. |N. Y.] Rep. 375. Win- 
nes v. Williams, 5 Kan. 227.) But females who 
would vote under the authority of these statutes 
must properly register (School Dist. v. Bridgeport, 
63 Vt. 383; 22 At. Rep. 770), and any statute ex- 
tending suffrage to women in violation of the State 
Constitution is void. (Bloomer v. Todd, 3 Wash. 
Ter. 599; 1L. R. A. 111.) As where women are 
authorized to vote for the county superintendent of 
public instruction (Gilkey v. McKinley, 75 Wis. 
543; 44 Mo, 762), or other officers. (People v. Eng- 
lish, 189 Ill. 622; 29 N. E. Rep. 678; Landis v. 
Ashworth, 57 N. J. L. 509; 31 At. Rep. 1017; 
Brown vy. Phillips, 71 Wis. 239). And school trus- 
tees have been adjudged to be such ‘ officers.”’ 
(Kimball v. Hendee, 57 N. J. L. 307; 30 At. Rep. 
844; Chamberlain v. Board of Education, 57 N. J. 
L. 605; 31 At. Rep. 1053.) 








Women Cannot Vote for Constitutional Offices.— 
No person can vote for the election of any officer 
provided for in the Constitution unless possessing 
the qualifications of an elector as prescribed in that 
instrument (McCafferty v. Guyer, 59 Pa. St. 109), 
and since all county officers are constitutional officers 
and nearly all the State constitutions limit suffrage 
to the ‘‘ male been 
generally restricted to the school district ballot. 
All legislative acts attempting to give women the 
right to vote for officers, whose duties make them 
in effect county officers, have been uniformly de- 
clared by the courts to be unconstitutional. 
(Coftin v. Thompson, 97 Mich. 188; 21 L. R. A. 
662; 56 N. W. Rep. 567; 44 Am. and Eng. Corp. 
Hurbut, 24 Mich. 


‘ag population, women have 


Cases, 127; citing People v. 


44; 9 Am. Rep. 103; People v. English, 139 
Ill. 622; 15 L. R. A. 181; see Municipal Suf- 


frage to Women, 160 Mass. 586; 23 L. R. A. 
113; 49 Alb. L. J. 188; 36 N. E. Rep. 488.) 
Thus, in the case of Scott v. Parry (52 Kan. 1; 21 
L. R. A. 669; 33 Pac. Rep. 956), it was held that 
the Kansas Session Law of 1887, chapter 230, does 
not confer upon women the right to vote for justices 
of the peace even in the cities, since they are town- 
ship officers. And it was held in another case that 
women were to be excluded from the computation 
of votes upon the question of moving the county 
seat. (Shingerland v. Norton, + €f N. 
W. Rep. 322.) So, women are not entitled to vote 
for the ratification of a constitution by which they 
would enfranchise themselves. (Anderson v. Tyree, 

Utah , 42 Pac. Rep. 201.) The intention to 
confer the right of suffrage upon women must be 
made clear by statute. (Mudge of Jones, 59 Mich, 
165.) A very clear discussion of this subject is that 
of the court in the case of Matter v. Gage (141 N. 
Y. 112), which is in part as follows: 

“The question argued on this appeal is whether a 


Minn. 


woman may vote for school commissioner in her 
proper district within the State, and it arose in this 
manner: An act of the legislature (Laws of 1892, 
chap. 214) provides that, ‘All persons without 
regard to sex, who are eligible to the office of school 
commissioner and have the other qualifications now 
required by law, shall have the right to vote for 
school commissioner in the various commissioner 
districts of the State.’ The act further requires that 
the persons so entitled to vote shall be registered 
as provided by law for those who vote for county 
officers; that the county clerk shall prepare and 
distribute the prescribed ballots, and the inspectors 
of election shall receive and count thesame. Acting 
under this authority Mrs. Gage was duly registered 
in the third district of the town of Manlius on Oct. 
21, 1893. The board of inspectors were formerly 
requested to remove her name from the registry, but 
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‘ | 
refused to comply with the demand, whereupon an | 
application was made to a justice of the Supreme | 


Court pursuant to sec. 37, ch. 680, Laws of 1892, to 
strike her name from the registry, on the sole 
ground that she was not a lawful voter by reason of 
her sex. That application was granted, the learned 
judge holding that the act conferring upon her the 
right to vote for school commissioner was unconsti- 
tutional. The inspectors obeyed the order. Mrs. 
Gage appealed to the General Term, where it was 
affirmed, and from that affirmance brings her appeal 
to this court, * * * for 
the appellant states very frankly and accurately the 
sole inquiry upon which the decision depends. He 
concedes that under art. 2, § 1, and art. 10, § 2, of 
the Constitution, no woman has the right to vote 
for constitutional officers, because the franchise is 
conferred explicitly upon ‘ male citizens ;’ but he con- 
tends schoo: officers are not such constitutional of- 
ficers, because the practical interpretation of that 
instrument has long and invariably been to the con- 
trary. That is true and only true of the officers of 
the school district, as the fundamental unit of the 
school system. 


The learned counsel 


The trustees uf such a district are 
the authorized business managers of the school 
within its boundaries, and the legislature has al- 
ways assumed, and been permitted to assume, the 
right to determine who might vote for such trus- 
tees, and what qualifications should or should not 
be requisite and necessary. ‘To that class of school 
officers intrusted with the government and control 
of the simple school district, by itself alone and 
within its own boundaries, the constitutional pro- 
visions have never been applied.” 

Where a statute makes illegal voting a misde- 
meanor, and a woman voted upon the supposition 
that she had the right to do so, the court said: 
“She must be deemed to have known the law on 
the subject, knowingly 
voted, subjected herself to liability to punishment 
pursuant to the statute.” 48 
Hun, 198.) 

In all cases congress may abridge the rights of 
electors in the Territories, as the United States act 
of March 22, 1882, prohibiting bigamist, polyga- 
mist, ete., from voting. 
U. 8. 15.) 

State Statutes.— The following named states have 
special laws upon this subject, as indicated by the 
references. * * * California, act 1880, ch. 80, 
sec. 14; stat. 1891 ch. 45, p. 29. Colorado, Mills 
Ann. Stat. (1891), p. 1054, secs. 1571, 2; same 
Const, 1876, art. VII, secs. 1, 2. Connecticut, Laws, 
1895, ch. 343, p. 708; Laws, 1895, ch. 267, p. 621, 
sec. 16; Laws, 1893, ch. 246, pp. 411, 412; Laws, 
1889, ch. 179, p. 105; Laws, 1887, ch. 136, p. 755; 
Gen. Stat. (1887), sec. 2101. 


and, therefore, having 


(People v. Barber, 


(Murphy v. Ramsay, 114 


Idaho, Sess. Laws, 








1893, p. 36; Election Laws, 1891, sec. 2. Ilinvis, 
Starr v. Curtis, Ann. Stat. (1892), pp. 1215, 1216. 
Indiana, Burns’ Ann. Stat. secs. 6031, 8090. 
Laws, i894, ch 39, p. 47. 
submit constitutional amendment to the people, 
Laws, 1893, p. 274, Lousiana, Const. (1879), art. 
232; Laws, 1894, pp. 157, 50. Maine, R. 8. (188°), 
title II, ch. 11, see. 18. Massachusetts, act 1894, 
ch, 268, p. 253; Pub. Stat. (1882), ch. 44, sec. 21; 
Ibid, ch. 6, sec. 3; act (1884), ch. 298, sec. 4; act 
1887, ch. 249, sec. 1; act (1888), ch. 436, secs. 4, 
10. Michigan, Pub. Acts (1893), p. 225; Pub. Acts, 
1891, p. 272. Minnesota, Stats. (1891), sec. 302; 
upheld, State v. Gorton, 33 Minn. 345: Montana, Ter. 
Laws, 1883, Mch. 8th; Constitution of state (1889 
art. VI, sec. 10; submission of constitutional amend- 


lowa, 


Kansas, resolution to 


ment to the people, women taxpayers made voters, 
Mont. Pol. Code (1895), sec. 1187. Nebraska, Laws, 
1895, ch. 34; Laws 1891, ch. 24, pp. 239, 332; 
Comp. Stat. (1891), p. 740. New Hampshire, Gen. 
Laws, 1878, ch, 87, sec. 6, and ch. 89, sec. 1. New 
Jersey, Pub. Instruction Act (revision), Mch. 27 
1874, sec. 31; Pub. Laws, 1887, ch. 116. New York, 
Laws 1892, ch. 214, p. 457; Laws 1880, ch. 9, 
1, and Pub. Inst. Law as amend. June 15, 

Orezon, Laws, Oct. 18, 1878, see. 8, 


sec 
1886 
and Oct. 
1882; sec. 13 (Misc. Laws, 1887, secs. 2609, 2637); 


62. 


26, 
Laws, 1893, p. Pennsylvania, Const. (1873), 
art. X, sec. 3. Rhode Island, Const. art. IV, sec. 1; 
Pub. Stat. (1882), ch. 50, sec. 4. Vermont, Statutes, 
1894, sec. Washington, Const. art. VI, sec. 2; 


School Law, Mech. 27, 1890, sees. 58, 78. 
332. 


803. 
Wiscon- 
sin, S. & B. Ann. Stat. pp. 292, 
Laws, 1890-91, p. 132. 


Wyoming, 


James A. WEBB. “SS 


Sr. Lours, Oct. 20th, 1896. 


- 


STORIES FROM THE LAW REPORTS. 


[In these days of ‘‘ Leaves from the Diary of a 
Doctor,” ‘‘Adventures of a Man of Science.” and so 
forth, when all kinds of life are searched into for the 
interesting stories which they may afford, it is not 
fitting that the great storehouse of such things 
which our law reports afford should be left unex- 
plored. We propose, therefore, to publish a series 
of stories actually drawn from the case-books, and 
which tell of life under a great diversity of different 
circumstances. All sorts and conditions of men 
will figure in them —literally from princes to beg- 
gars, such is the beautiful variety of the law. The 
true reference to the report will in each case be given ; 
but, if any facts or details appear which are not in 
the report, the reader will of course assume that the 
editor — as in the case of ‘‘ Esmond” and ‘‘ John 
Inglesant”’ and similar veracious histories — is in 
possession of authentic family papers and historical 
archives, from which deficiencies have been 
supplied. 

sop of old concluded each of his fables with 
the appropriate moral to be derived from his narra- 
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tive. We shall conclude each of our stories with 
the legal proposition established by the case in 
question. | 

GIRL WAS 


HATED BY HER FATHER. 


Tue Story oF THE BEAUTIFUL WHO 


(From Dew y. Clarke, 3 Adams, 79.) 


Charlotte Mary Stott was a beautiful baby from 
her birth, and she grew up to be one of the most 


engaging and interesting children ever seen. Phaebe 
Wall, her nurse, who had many an other child un- 
der her care in after years, always alluded to this 
her favorite; 


one as and the common opinion 


agreed with her. There is no doubt about this; 
little Charlotte was equally lovely in person and 
amiable in disposition, and in the Berkshire country 
mansion where she resided she was beloved by the 
whole household — with one exception. This ex- 
ception was her father, Ely Stott; he hated her. 

He was a doctor of medicine, an eminent electri- 
Shortly after 

He was of 


cian, and of the Calvinist persuasion. 
Charlotte’s birth he became a widower. 
some standing in his profession, and great men came 
to him to be his patients. His opinion upon scien- 
tific subjects at least was certainly considered valu 
able. His opinion of Charlotte was unequivocal ; 
he thought her repulsive and abominable in every 
way. He was a most unnatural parent. 

When she was four years of age her friends pre- 
Mis- 
tress Gwillim, who kept the school, was prepared for 
an atrocious little wretch; but she found her in all 
respects one of the most lovely and endearing little 


vailed upon him to send her away to school. 


children imaginable—pretty to look at, with the 
The 
“ame to see the school one Alay, and the 
schoolmistress took Charlotte to him and put her 


sweetest of tempers and the best of manners. 
father 
hand in his, saying, ‘‘ My dear, this is your papa.” 
But he thrust the hand away from him in a furious 
temper, and, screaming out ‘‘ Ma’am, I must be go- 
Soon after 
this—when the child was between eight and nine 


, 


ing by the coach,” departed hastily. 
years of age—she was taken away from this school, 
and came to her father’s town house in Bishopsgate 
street. Mistress Gwillim was very sorry to lose her, 
but her parent loathed her more than ever with an 
unspeakable loathing. 

Nobody knew why, though everybody knew the 
fact. 
other frame of mind; she conducted herself with 
great respect and submission, and did all in her 
power to soothe and soften him. But it was all of no 


The child did everything to turn him to an- 


avail; all his acquaintances could testify to the in- 
variable horror which her presence always aroused 
in him. He could not even bear to have her sitting 
in the same room with him for a little while, and if 
she so much as passed the window when he was 
talking to a friend, the whole form of his counte- 





nance was changed and his demeanor and language 
became most violent. 

After a time she was sent to school again-—the 
school of Mistress Rivers, at Hackney, where she 
speedily became a favorite. Soon, however, after 
her arrival her father sent a birch-rod to the mis- 
tress, begging that she would use it upon her often. 
The mistress replied that the custom of the school 
did not admit of this, and she locked it upina 
drawer. Then the father said that he would come 
and use it himself, and though, of course, this was 
not possible, yet when he did come the girl often 
had blows from him of one sort or another. 

She was subsequently removed to the school of 
Mistress English, at Hampstead, when again her 
She got 
on excellently with the mistresses, though the latter 


delightful manners won her many friends. 


were greatly harassed by perpetually receiving 
She 


did, however, get into trouble one day for saying 


letters from her father at home abusing her. 


some little thing which she ought not to have said, 
and her father, hearing of it, wrote to say that it was 
a case for expulsion, such a wicked character being 
When 
Mistress English was obliged to get rid of the child, 
owing to the harm which the discipline of the 


hopelessly irreclaimable. soon afterwards 


school was suffering from the father’s impertinent 


interference and frequent disturbing visits, he 
spread it abroad among his friends and family that 
Charlotte had been expelled for language and 
practices of the grossest impropriety. 

What she suffered when she returned home again 
She was treated worse 
than the servants; she had to dothe hardest of the 
household work, and whereas the scullery-maid was 
allowed warm water, she had to do with cold. But 
this was the least of all her troubles. He used to 


make her sit in his study and write out ‘‘an ac- 


is a story beyond all words. 


count of her secret thoughts.” Whatever she 
wrote he said it was a lie, and laid his horsewhip 
The threats that he had made 
against her when she was at the school of Mistress 


across her shoulders. 


Rivers he carried out now that she was at home. 

At last his good neighbors, Sir Thomas and Lady 
Barnard, resolved to put an end to this state of 
things, which had become a scandal in those 
quarters, and which they feared might lead to 
murder. So they procured her a place as parlor- 
boarder at Miss Brent’s school in Westminster Old 
Palace-yard. 

There she remained as long as suited the con- 
venience of Miss Brent, who subsequently passed 
her on to another school, kept by Miss Atkinson. 
This last lady took a great fancy to her, and in her 
house she was very happy—though her father 
meanwhile was always writing and saying whetever 
he could to harm her. He would talk about her to 
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his patients, one of whom was the Bishop of 
Durham, and describe her as abnormally immoral. 

Somehow Charlotte’s character survived all these 
calumnies—possibly because her good friends Sir 
Thomas and Lady Barnard explained the true cir- 
cumstances. Be that as it may, on the termination 
of her residence with Miss Atkinson, she obtained 
a post as governess in the family of a certain Mr. 
and Mrs. Abbott, where she remained for five years 
and ahalf. At the end of that time the eldest son 
of the family, scarcely more than a schoolboy, fell 
desperately in love with his sisters’ beautiful gov- 
erness; he followed her about with tender glances, 
and sat at her feet at school-room tea. Miss Stott 
endeavored to discourage him, but without avail ; 
so, to put an end to an uncomfortable situation, she 
resigned her place. Mrs. Abbott never ceased to 
regret the treasure that she had lost, and remajned 
her friend through life. 


Miss Stott now took another similar post in the 
family of a Mr. and Mrs. Dew, and endeavored once 
more to take an unassuming part in the background, 
But, 
although she was quiet in manner and simple in 


for she never forgot her place as governess. 


dress, and was very seldom seen, when it could be 
helped, without the precincts of the schoolroom, 
beauty like hers could not be hidden away. A son 


of the house of Dew soon fell a victim to the rav- 
ishing charms which had proved so disastrous in 
the case of young Abbott, and this time Charlotte 
found herself unable to resist an answering emotion. 
Governess, though she was, the Dew parents were 
so completely fascinated by her perfections that 
they facilitated the match, and their son and Char- 
lotte were soon betrothed. 

Charlotte, alas, could bring no dowry with her; 
her father, she explained, would probably, from a 
sense of duty, leave her a trifle by his will, but the 
bulk of his money he would assuredly leave else- 
where. The Dew family, however, were contented 
to accept her penniless, and the wedding-day was 
fixed. 

One day, while she was still with the Dews, a 
Nonconformist minister of the name of Wilson called, 
and asked to see Miss Stott. He explained to Mrs. 
Dew that he had heard what avery wicked char- 
acter her governess was. 
said Mrs. Dew. ‘‘ You had better not let my son 
hear you say that, or he would kick you down the 
doorsteps. From whom have you heard anything 
against her?” ‘‘From Mr. Ely Stott, her father,” 
replied the other. ‘‘ He is one of my congregation. 
He came to ask me to reprove his boot boy for not 
blacking his boots properly, and then he suddenly 
burst our into invective against his daughter, hop- 
ing that I would come and remonstrate with her. 
I gathered from him that she was one of the worst 


“ What do you mean ?” 








” 


of the women of the town. This was the sort of 


character her father was always giving her. This 
was what he had repeated to the Bishop of Durham. 
This is what he had told his friend in the city—Mr. 
Daniel Goff. 

The Dews, however, 
against their favorite to scorn. 


laughed all insinuations 
The wedding duly 
took place, and a very pretty wedding it was. 

Soon afterwards—it was on the 21st of November 
in the year 1821—Ely Stott died, and when his will 
was read it proved to be as Charlotte had foretold, 
The bulk of his fortune was bequeathed to her two 
young cousins, whose name was Clarke; she herself 
had nothing but a trifle. ‘It is no disappointment 
to me,” she said, ‘1 never expected more.” ‘* Nor 
I,” said her husband; “it is a shameful thing, but 
it can’t be helped; a man can do what he likes with 
his own.” 

A few days later he met a friend, a young solicitor, 
to whom he shortly told the story of his father-in- 
law’s will. The solicitor said nothing for a while, 
Then he said suddenly, 


that 


but thought in silence. 

“Put the 

will.” 
The Dews instructed him accordingly, and, after 


case in my hands. I can upset 


all the facts which we have set forth above had been 
proved, the court pronounced that the will was void, 
so that Charlotte and her husband succeeded to the 
property and lived happily ever afterwards. 

Leyal Proposition.—A will is void where the testa- 
tor was not at the time of making it ‘‘ of sound dis- 
posing mind.” When a man has a mental delusion 
that his daughter is profligate and very wicked, 
whereas she is, in fact, quite the contrary, that is 
sufficient to upset—not necessarily any will which 
will 
Such a delusion is considered, for the purpose of up- 


he makes—but a which is inofficious to her. 
setting such a vill, as constituting partial insanity. 
Note, therefore, that to support a will what you 
have to prove is not that the testator was ‘ sane” 
within the ordinary meaning attached by the law 
to “sanity,” but that he was ‘‘of sound disposing 
For the 
distinction between ‘‘sound disposing mind ” and 
sanity,” cf. Banks v. Goodfellow (22 L. 
T. Rep. 813 and Smee v. Smee (15 P. Div. 84); and 
vide Jarman on Wills, p. 38.—Law Times. 


mind” within the above-stated principle. 


ordinary ‘* 


—_--e 
FEDERAL COURTS— JURISDICTION IN 
casEs. —- The provision in the judiciary act of 
1887-88, requiring suits to be brought in the dis- 


PATENT 


trict whereof the defendant is an inhabitant, does 
not apply to patent suits, whether the defendant is 
a corporation or an individual, and either may be 
sued wherever valid service can he had. (Earl v. 
Southern Pacific Co. [U. S. C. C. Cal.|, 75 Fed. 
Rep. 609.) 
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SUNDAY BARBER ACT-IS IT CONSTITU 
TIONAL ? 


( {HAPTER 823 of the laws of 1895, entitled ‘* An 

act to regulate barbering on Sunday,” provides 
that ‘‘any person who carries on or engages in the 
business of shaving, hair cutting or other work of a 
barber on the first day of the week shall be deemed 
guilty of a misdemeanor * * provided that 
in the city of New York and the village of Saratoga 
Springs barber shops * * * may be kept open, 
and the work of a barber performed therein, until 
one o’clock of the afternoon of the first day of the 
week.” There is a popular impression that this 
statute, interfering with the personal liberty and the 
comfort and convenience of a large portion of the 
community, has been declared in harmony with the 
fundamental law of the State, and the commend- 
able disposition on the part of the American people 
to acquiesce in the judgment of the courts is oper- 
ating to fasten this pernicious and illiberal class of 
legislation upon us, and to establish precedents 
dangerous to the more material liberties of the in- 
It is true that the Court of Appeals in 
the case of People v. Havnor (43 Northwestern Re- 


dividuai. 


porter, page 541), affirmed the judgment of convic- 
tion of the lower courts, arising under this statute, 
but it is equally true that the case did not in- 
volve the real question of the constitutionality of 
the enactment. Havnor convicted 


Henry J. was 


of a misdemeanor in keeping his barber shop open 


and performing the labors of a barber on Sunday 


afternoon, after the hour of one o'clock, and the 
question before the court was simply whether the 
legislature had the power to deprive Mr. Havnor of 
the right to liberty of action and the property of 
his business on Sunday; whether it had exceeded 
the police powers of the State in interfering with 
the occupation of any particuler class of persons. 
On this point the court disagreed, four standing for 
the afirmance of the conviction and three against 

While there is, no doubt, grave question as to the 
public policy of restricting barbers from plying their 
vocation on Sunday, thus inconveniencing large 
numbers of the community, there is no reasonable 
question that the legislature may, in its discretion, 
prohibit the opening of barber shops and the em- 
ployment of men on Sunday, the same as it may, 
und does do, in the case of gaming places, bars, 
etc., but having denied this privilege to one por- 
tion of the state, may it at the same time extend 
this privilege to others? That is the real question 
involved, and it has never been placed before the 
courts for a decision. The first Section of the first 
article of the Constitution, and it breathes of per- 
sonal liberty, declares that ‘‘No member of this 


state shall be disfranchised, or deprived of any of 





the rights or privileges secured to any citizen there- 
of, unless by the law of the land, or the judgment 
of bis peers.” ‘*The law of the land” does not 
mean an act of the legislature which deprives the 
(Wyne- 
hamer v. People, 13 N. Y. 393; Taylor v. Porter, 4 
Hill, 140: White v. White, 5 Barb. 474; Green v. 
Shumway, 39 N. Y. 426.) This statute, which 
needlessly interferes with the comfort and conveni- 
ence of the public, as well as with the individual 
liberties of 


citizen of his rights, liberties or property. 


the barbers of this state, expressly 
secures for the barbers in the city of New York and 
in the village of Saratoga Springs, the right and the 
privilege of plying their vocation on Sunday up to 
o'clock This 


right and privilege it as expressly denies to the 


the hour of one in the afternoon. 
barbers in every other city, village or town in the 
state, thus coming into direct conflict with the let- 
ter and the spirit of section one of article one of the 
State Constitution. It is in the exception clause 
that this the 
secures to citizens of the city of New York and the 


statute is invalid; in clause which 
village of Saratoga Springs the ‘rights or privi- 
leges which it denies to the barbers of Buffalo, 
Albany, Brooklyn and all other communities within 
this state, and when this question is brought before 
the courts, if it ever is, the statute will be set aside, 
as it deserves to be. 

The learned court, speaking through Judge Vann, 
in the case of People v. Havnor, discusses elabor- 
ately the police powers of the State, and arrives at 
the 
more hours each day than most men, the legislature 


conclusion that ‘“ As barbers generally work 
may well have concluded that legislation was neces- 
We think 
that this statute was intended, and is adapted, to 


sary for the protection of their health. 


promote the public health, and thereby conserve a 
public purpose of the utmost importance, by pro- 
moting the observance of Sunday as a day of rest. 
It follows, therefore, that it does not go beyond the 
limits of legislative power by depriving anyone of 
liberty or property within the meaning of the Con- 
stitution.” This argument, sustaining the act as a 
police regulation, falls of its own weight when ap- 
plied to the exceptions in behalf of New York and 
Saratoga Springs, where it is made, not to “ pro- 
mote the observance of Sunday as a day of rest,” 
but to sanction the use of the active part of the day 
as one of labor. Therefore, while the statute is not 
objectionable as a police regulation, in so far as it 
prohibits barbers working at their trade on Sunday, 
it does violate the constitutional liberties guaran- 
teed to all members of this state by permitting 
barbers in New York and Saratoga Springs to enjoy 
the rights ana privileges which are denied to bar- 
bers in other portions of the State. It migit also 
be urged that with less than 85,000 barbers and hair 





334 


THE ALBANY LAW JOURNAL. 





dressers in the United States the proportion of 
‘public health” to be conserved by a statute ex- 
pressly permitting the employment of the largest 
portion of the barbers of this State on Sunday, 
hardly justified the legislature in exercising its 
police powers, but this is not material; the statute 
denies the equal rights and privileges guaranteed to 
all members of this State, and it should be repealed 
as an evidence that legislative decadence has reached 
its lowest ebb, and that the representatives of the 
people have begun to ascend in the scale of intelli- 
gent appreciation of the blessings of liberty of 
which they are wont to prate, but rarely to appre- 
Ben. 8S. DEAN. 
Y., November, 20th, 1896. 


ciate, 
JAMESTOWN, N. 


Hotes of Amevican Decisions, 
ATTACHMENT AND EXECUTION—LEVY ON EQUITA- 
BLE INTERES?T.-—As attachments and executions may 
be levied on equitable interests in real estate in 
Michigan, a bill ix aid of an execution or attach- 
ment so levied will be entertained in the federal 
courts of equity sitting in that State. (Lant v. 

Manley [U. S. C. C. of App.|, 75 Fed. Rep. 627.) 


CARRIER OF Paris, 
vanced money upon goods in transit to this country, 


Goons, — Plaintiffs, in ad- 
taking a trust receipt, whereby the consignees agreed 
to hold the merchandise on storage as plaintiffs’ 
property until the loan was repaid or otherwise pro- 
vided for. Plaintiffs thereafter voluntarily put the 
bills of iading, indorsed in blank, into the hands of 
persons who obtained advances on them from defend- 
ants, in Philadelphia, who were ignorant of plain. 
tiff's claim: Held, that, independently of statute, 
the bills of lading were so far negotiable that de- 
fendants entitled to hold the goods as 
against the claim of plaintiffs. (Munroe v. Phila- 
[U. 8. C.C. Penn.}, 75 Fed. 


were 


delphia Warehouse Co. 
Rep. 545.) 


CARRIERS—PASSENGER—TENDER OF LEGAL FARE. 
—A passenger who tenders the legal fare, and is 
put off the train because he will not pay a higher 
fare charged, may recover damages. He is not 
bound to pay the fare charged, with right to sue 
for excess. (Chamberlain v. Lake Shore & M. 8. 
Ry. Co., [Mich.], 68 N. W. Rep. 423.) 

CONSTITUTIONAL LAW— POLICE POWER—DRAIN- 
acke.—The legislature has no power, under the Con- 
stitution, to enact a law authorizing one person to 


improve his own lands, or lands of another, by 


draining them or otherwise, and compel the persons 
benefited to pay therefore, unless the public is also 
benetited thereby. Gifford Drainage Dist. v. 
Shroer |Ind.], 44 N. E. Rep. 636.) 





CoNTRACT—MEASURE OF DAMAGES. —Where im- 
porters, at the time they accept an order from job- 
bers for goods to be delivered at a particular time, 
are notified that, soon after the time fixed for sich 
delivery, the jobbers intend to send out their travel- 
the 


ing men, and the importers fail to deliver 


goods, the jobbers are entitled to damages resulting 
from the fact that their traveling men were ile 
until the goods could be obtained elsewhere. 
(Blumenthal v. Stahle [lowa], 68 N. W. Rep. 44s.) 

CONTRACT OBTAINED BY IMMORAL 


The fact that parties have, by immoral 


MEANS — AC- 
COUNTING. 
means, obtained an award of a joint contract witli a 
city for the construction of a public improvement 
will not prevent one of them from maintaining a 
suit against the others for his share of the profits 
made by perfurmance of the contract. (McMullen 
v. Hoffman [U. 8. C. C., Oreg.|, 75 Fed. Rep. 547 
ConrRAct TO CONVEY LAND—MEASURE OF 
DAMAGES.— Defendants agreed, in consideration of 
$250 paid, to deed to plaintiff one lot in the plat of 
a city named, “being the choice of any $250 lot in 
said” city, as laid off by deféndants, or forfeit $500 
to plaintiff : 
of the 
amount of money paid to them, with interest thereon 


Held, that the measure of damages for 


breach contract by defendants was the 


from date of payment. (Marsh v. Cavanaugh 

| Wash. ], 46 Pac. Rep. 239.) 
CORPORATIONS — CREATION OF 

LICENSE OF FOREIGN CORPORATION.—Act Ky. April 


8, 1880, entitled ‘‘An act to incorporate the L Rail- 


CORPORATION OR 


way Company,” and providing * that the L Railway 
Company, a corporation organized under the laws 
of the State of Indiana, is hereby constituted a cor- 
poration, with power to sue, contract, to have and 
use 2 common seal, with the power incident to cor- 
porations, and authority to operate a railroad * (au- 
thorizing the company to purchase real estate for 
depot purposes, to connect with railroads, and build 
connecting lines, to issue bonds, and secure pay- 
ment thereof by mortgage on its corporate rights 
and franchises), is not a mere license of the Indiana 
corporation, but creates a Kentucky corporation, 
though no provision is made for stock or internal 
government of the new corporation. (Louisville 
Trust Co. v. Louisville, N. A. & C. R. Co. [U. 8. 
C. C. of App.], 75 Fed. Rep. 433.) 

DEED OF GIFT — EFFECT OF RESERVED POWER OF 
REVOCATION.— An instrument which purports to be 
a deed, uses the language ordinarily employed in 
deeds, conveys a present interest to trustees named, 
and is executed and acknowledged as a deed, is 
a deed, notwithstanding the reservation of the 
power of revocation, modification, or substitution 
of the trusts, the same to be exercised within fifteen 
years from the date of the instrument. (President, 
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etc., of Bowdoin College v. Merritt [U. 8. C. C. 
Cal.|, 75 Fed. Rep. 480.) 

DETINUE- — DAMAGES — Divorce. — Where, pend- 
inga suit by the husband to recover community 
property from a purchaser thereof of the wife, a 
decree of divorce is granted to the wife. in which 
the property is awarded to her, plaintiff can only 
the deten- 


Pac. Rep. 


recover the costs, and the damages for 
tion. Simpson [Wash.] 46 


333). 


(Carney v. 


FEDERAL COURTS—JURISDICTION—CITIZENSHIP OF 
TRUSTEES. — The federal court in Rhode Island has 
jurisdiction of a suit brought by a trustee, citizen 
of New York, whose cestui que trust is a citizen of 
Rhode Island, against a citizen of Rhode Island, 
where the controversy relates to the possession or 
the title to lands in that State, and does not affect 
the relation of the trustee with his cestud que trust. 


Rep. 470.) 


GARNISHMENT — MONEY PAID FOR DISMISSAL.— 

The fact that a plaintiff stipulates to dismiss an 
action on payment by the defendant of a certain 
sum to other persons does not, in the absence of 
fraud, render such money subject to garnishment by 
his creditors. 

W. Rep. 452.) 


(Phillips v. Van Horn [Iowa], 68 N. 


INSURANCE — CONDITIONS OF POLICY.—Where, in 
negotiations for a settlement of a loss on different 
kinds of property, covered by the same policy, a 
part of which had been mortgaged by the insured 
in violation of a condition of the policy, the com- 
pany, though informed of such mortgage, made no 
objection on that ground, but after an appraisal, in- 
cluding the mortgaged property, tendeted payment 
of the amount thereof, and prepared proofs of loss 
for the insured to sign, covering such property, and 
also rejected proofs of loss presented by the insured, 
solely on other grounds, its conduct amounted to a 
waiver of such condition. (Kiernan v. Dutchess 
County Mut. Ins. Co. [N. Y.] 44 N. E. Rep. 698.) 


INSURANCE—WAIVER OF CONDITION IN POLICY.— 
A provision of an insurance policy, that it shall be 
void in case the title of the insured to the property 


is less than a fee-simple, unless otherwise provided 





tain firm engaged in that business were compelled 
to discharge him for ‘* conduct not irreprehensible,’’ 
followed by a publication that while such person 
gives notice in acircular that he is no longer with 
such firm, but has moved his business, ** as a matter 
of truth, and to guard the public against any sur- 
prise, we must confirm the statement, already pub- 
licly made,” that he ** has not moved away, but has 
been discharged” by said firm *‘for conduct not 
irreprehensible,” is libelous per se, so that special 
damages need not be averred or proved. (Tonini 
v. Cevasco [Cal.|, 46 Pac. Rep. 103.) 

LIFE INSURANCE—WARRANTY IN APPLICATION. — 
When the application is, by the express terms of 
the policy, made ‘* a part of this contract,” a breach 
of a warranty in the application invalidates the con- 
tract, unless some peculiarity in the warranty takes 
(Kelley v. Mutual Life 


it out of the general rule. j 
Iowa}, 75 Fed. 


Ins. Co. of New York |U. 
Rep. 637.) 


LIMITATIONS OF ACTIONS 


a. ©. ©. 
-SUITS AGAINST GOVERN- 
against the 
United States to the treasury department for exam- 
ination and allowance, as required by law, bars the 


MENT.—The presentation of a claim 


running of the statute of limitations during the 
time in such investigation. (Utz v- 
United States [U. 8. C.C. N. J.], 75 Fed. Rep. 648.) 


consumed 


MASTER AND SERVANT— SAFE PLACE.— One R 
was employed by the foreman in charge of the 
track hands on a railroad operated by a receiver, 
and was taken, with other track hands, to a cut 
on the line of the road, and set to shoveling dirt 
on to a flat car. On the day before R was em- 
ployed and set to work, the bank at the side of the 
cut had been undermined for two of three feet, and 
earth at the 


earth down. 


the wedges had been driven into the 
top of the bank, in order to throw the 
The bank left this condition 
night, during which rain had fallen. No 
was given to R of the condition of the bank, and 


had been in over 


notice 


| it could not be discerned from the place where he 


| negligence, 


by agreement indorsed therevn, 1s waived by the 


issuance of the policy without such indorsement, 
and the receipt of the premium thereon, by an agent 


authorized to issue policies, who had knowledge | 


that the title of the insured was not a fee-simple; 
and the insurer is estopped to claim that such acts 
were not intended by it to operate as a waiver. 
(Schultz v. Caledonian Ins. Co. of 
Scotland [ Wis. ], 68 N. W. Rep. 414.) 


Edinburgh 


Lise. —Publishing concerning one engaged in 


was working. Shortly after R began work, the bank 
of earth fell upon him and killed him. He/d, that 
leaving the bank in such dangerous condition was 
for which the receiver liable. 
(Thomas v. Ross[U. S.C. C. of App.], 75 Fed. 
Rep. 552.) 


was 


NEGLIGENCE — NATURAL GAS COMPANIES — GAS 


ESCAPING FROM pIPpEs.—A complaint alleging that 


defendant, a natural gas company, negligently and 


knowingly suffered its pipe lines to become rotten 
and incapable of retaining the gas, and continued 


| to use them for conveying gas, knowing of such 


defective condition, and that, by reason of such 
carelessness and negligence, one of the pipes sprung 


the railway and steamship ticket business that a cer- | a leak in front of the building in which plaintiff's 
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intestate was employed, permitting the gas to 
escape into the earth, which it permeated, accumu- 
lating in said building, and exploded when it came 
in contact with fire, whereby the building was 
blown down, causing intestate to be buried under 
the debris, and to be burned by the fire immediately 
following the explosion, and to be injured, from 
the effects of which he died, charges the proximate 
cause of the death to be negligence of defendant. 
(Alexandria Mining & Exploring Co. v. Inish, 
[Ind.], 44 N. E. Rep. 680. ] 

NEGOTIABLE INSTRUMENT.—CONTRACT FOR SALE. 
—Where a debtor delivers to his creditor notes of 
a third person payable to himself or order, under 
an agreement that, after inquiring as to the solvency 
of the maker, the creditor shall have the option of 
keeping the notes, and giving the debtor credit 
therefor, or of returning them, the refusal of the 
creditor, after a reasonable time, to return the notes, 
on demand, vests him with the ownership thereof, 
though they are not indorsed, and an assignment 
thereafter by the debtor conveys no title or interest 
to the assignee. (Esau v. Greene & Button Co. 
| Wis.], 68 N. W. Rep. 405.) 

Patent.— Where on petition for the revocation of 
a patent the judge of the first instance has declared 
the patent invalid, the result is not necessarily an 
order of revocation precluding the patentee from 
amending his specification by disclaiming a part of 
the claim. 

In such case an order may be made for a condi- 
tional revocation.—(Deeley et al. v. Perks, 75 L. T. 
Rep. 233.) 

RAILROAD COMPANIES—ACCIDENT AT CROSSING, 

It is now settled that it is not necessary to leave 
it to the jury whether a prudent man would look 
and listen before attempting to cross a railroad 
track, and it is not the duty of the court to declare 
that a failure to look and listen is negligence. 
(Pyle v. Clark [U. S. C. C., Utah], 75 Fed. Rep. 
644.) 

RAILROAD COMPANY — LIABILITY KILLING 
stock. — The failure of a railroad company to fence 
its track at a place where it could be fenced does 
not make it liable for killing stock within the 
limits of territory where stock is prohibited from 
running at large, unless the negligence of the com- 
pany was the cause of the accident. (Evans vy. 
Sherman, 8S. & S. Ry. Co. [Texas], 37 S. W. 
Rep. 93.) 

SALE— CONDITIONAL SALE-- REMEDY OF VEN- 
por. — The seller of personalty, who reserved the 
title, could, after obtaining a judgment against the 
buyer for the price, and collecting a portion of the 
same nevertheless, without canceling the judgment, 
or paying or tendering back what had been re- 
ceived, maintain against the buyer an action of bail 


FOR 





trover for the purpose of collecting the balanc 
the purchase money, with interest thereon. 
v. Snider [Ga.], 25 S. E. Rep. 658.) 


(Jone 
WiLiLs — contest. —In a suit to set aside a \ 

on the ground of mental incapacity, proof that 
testator was a monomaniac does not require defend- 
ant to show by a preponderance of the evideice 
that the monomania did not affect the execution of 
the will, and that testator in fact possessed tes- 
tamentary capacity. 
sufficient evidence 
from being in favor 


He is only required to adduce 
to prevent the preponderance 


of plaintiff. (Young v. Miller 


[Ind.|, 44 N. E. Rep. 757.) 


— 


English Cases. 


Aotes of 


Company.—The P. Building Society lent a sum 
of £30,000 to the H. Land Company, a loan which 
the directors of the company had in fact no author 
ity to accept, the resolution authorizing it not hav- 
ing been duly passed. The society had no notice of 
this irregularity other than the law migit impute to 
it from the fact that a person who was its manag- 
ing director was secretary to the company. The 
company was now being wound up, and the society 
claimed to prove for the sum of £30,000 so lent to 
the company. 

Held, that there being no duty on the common 
officer of the two bodies to communicate the knowl- 
edge acquired to the society, or to receive it on 
behalf of the society, notice of the irregularity was 
not to be imputed to the society, and the proof must 
be admitted. 

Re Marseilles Extension Railway and Land Com- 
pany, Limited; Hx Parte Credit Foncier and Mobil- 
ier of England, Limited (25 L. T. Rep. 85; L. Rep. 
7 Ch. 161), and Gale v. Lewis (9 Q. B. N.S. 730), 
discussed and followed. (Chan. Div.: Re Hamp- 
shire Land Company, Limited, 75 L. T. Rep. 181.) 

Higuways.—The respondent, who was the owner 
of a mansion house and park, undertook building 
operations at his mansion house on a large scale. 
Part of the work was done by contractors and part 
by the respondent himself. The materials for the 
work done by the respondent were supplied in this 
way: samples were submitted to the respondent, 
and when a sample was appoved of the price was 
fixed, which in every case included delivery at the 
works, and orders were given on behalf of the re- 
spondent for the delivery of the materials as re- 
quired. In no case was any contract entered into 
for the supply of any material, and the respondent 
was not bound to take any such materials, nor had 
he any control over the carriage of the materials, 
but he knew that they would be delivered by trac- 
tion engines, and,in fact, they were so delivered. 
Extraordinary expenses for the repair of the road 
having been incurred in consequence of such traffic: 

Held, That the respondent was the “ person by 
whose order such traffic was conducted ” over the 
road, and he was liable for such expenses.—(The 
Kent County Council v. Lord Gerard, 75 L. T.247.) 
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Current Zopics. 

AYS nominated for special functions and 
particular objects bring not only time for 

rest, but opportunities for thought and reflec- 
tion. To-day perhaps we have too much given 
up Puritanical self-inspection, and in the hurry 
of our lives fail to give proper attention to past 
events and to their effect. Thanksgiving is a 
day designated by authority and established by 
custom; its primal characteristics have been 
rather lost in the country’s development, which 
give a stronger reason for its proper observance. 
Some day every year may be well chosen by law- 
yers, to reflect on the changes which have 
taken place in jurisprudence and their effect 
on society. Few of us are richer than we were 
a year ago. Manyof us are poorer, and unless 
we begin seriously to effect simplification in our 
courts, our procedure, our reporting, our re- 
ports, our ideas, and our actions, a large ma- 
jority of us will die poorer than we now are. 
Why is this? 


mercial paper. 


Take an ordinary action on com- 

The service is made, the an- 
swer appears, the trial generally postponed from 
time to time, and sometimes it is decided at the 
end of a trial and two appeals in, say, three 
years, and again it takes longer for a new trial 
and a few more appeals. Now, business inter- 
ests neither wish delay nor desire to pay for 
expounding and interpreting laws of practice. 
What they do want is a quick decision and 
relief from continued worry and anxiety, and 
until we band together and gain such an end 
we will continue to find ourselves more and 


more void of clients and what they bring. 
This is no new scheme of ours, but it comes to 
mind at each anniversary, and is getting worse 
because lawyers feel it more each year and 
know the exact cause and its remedy. Again, 
the tone in our profession is not being raised 


from year to year. 


That the lawyer’s work offers many tempta- 
tions, and often calls for a nice discrimination 
between good and evil, is certainly true. Its 
opportunities for mischief are unsurpassed. 


While the profession, in the persons of its good 
Vor. 54 — No. 22. 





members, is a bulwark of society, it is also, in 
its bad members, a menace, and an intolerable 
nuisance. No one knows so well as a lawyer 
what activity for evil goes on in the profession. 
We have no interest whatever in denying this. 
Our safety is rather in admitting it. Some 
considerable part of the daily friction of life, its 
teasing obstructions, interferences and petty 
nuisances, must be laid at the door of lawyers ; 
and of the greater iniquities, the frauds of 
trade, the malignant combinations, the perverse 
and corrupt legislation, the miscarriage of jus- 
tice, a fair is planted, watered and 
brought to ripeness with the assistance of law- 
yers, and when attacked, is zealously, and often 
too successfully, defended by lawyers, and not 
always by the most obscure. Society finds 
among its great dangers that the worst attacks 
made upon it are often planned with an in- 
genuity which no other profession can supply. 


share 


Mr. Bryce, that most indulgent critic of our 
American institutions, remarks that some judi- 
cious American observers hold that a certain 
decadence in the bar of the greater cities has 
been noticeable of late years, and they declare 
“that the growth of enormously rich and pow- 
erful corporations, willing to pay vast sums for 
questionable services, has seduced the virtue of 
some counsel, whose eminence makes their ex- 
ample important.” 

Against such evils within its own ranks the 
profession hardly attempts, by any regular dis- 
cipline, to guard itself. Something is done by 
way of disbarment, and this is of great value, 
so far as it goes, in cases of unprofessional con- 
duct which could not otherwise be reached. 
But is there a bar in the country which at- 
tempts to purge itself with any thoroughness. 
The profession cannot undertake to protect 
society by guaranteeing the moral character of 
its members. This could hardly be attempted 
without adopting all the closeness of a guild, 
and that would not improbably foster and pro- 
tect more evils than it would prevent. We 
must be permitted, as a profession, to disclaim 
responsibility for unworthy members, except to 
the limited extent that cases of professional 
misconduct can be dealt with, and the tares 
and the wheat must, for the most part, grow 
together until the harvest. The world must 
make its own discrimination, and perhaps the 
most that we can do is to encourage publicity, 





338 


THE ALBANY LAW JOURNAL. 





and not to let timidity or a mistaken feeling of 
professional pride hush up what should be 
openly denounced. 

But if there are bad fruits of the profession 
of the law, what shall we say of its good fruits ? 
Conduct, says Matthew Arnold, is three-fourths 
of life. With the study of conduct lawyers are 
always busy, judging men, weighing motives, 
characterizing actions, publicly attacking or 
defending what men have done in every situa- 
tion of life. Out of all this exercise of the 
sense of right and wrong there must grow a 
power and habit of discrimination, and of ap- 
plying principles to acts, a trained attention to 
conduct as a thing to be answered for, which 
cannot do otherwise than powerfully affect the 
moral sense, and, unless by a total perversion 
they work destruction, they should develop an 
enlightened and healthy conscience. So far 
from destroying the nice sense of honor, 
nothing could bring it to a higher perfection 
than the constant responsibility of advising 
men, in the difficult places of life, what honesty 
and honor require, and in publicly asserting 
these great principles both in defence of right 
and as a terror to evil-doers. 

However, let us return to reform in our actions 
and procedure. 

Not only do these complications of practice 
and procedure exist in our own country, but they 
are serious and pressing abroad, particularly in 
England and France. A distinguished foreign 
lawyer writing on this subject said, in a recent 
article, that “the law of England may be not 
altogether unfairly described as a mass of de- 
tails which no memory can embrace, and which 
hardly any understanding can reduce under the 
heads to which they properly belong; but this 
state of things, which a knowledge of jurispru- 
dence more widely diffused among lawyers 
would undoubtedly have gone far to remedy, 
can be distinctly traced to the fact that the ad- 
ministration of the law was for centuries more 
pure, systematic, and authoritative, and that 
legislation was more judicious and definite in 
this than in any other country in Europe. 

The general object of jurisprudence is to lay 
down principles as to the nature of law, and to 
devise for legal purposes classifications of the 
various actions and relations of mankind; but 
the practical value of such theories is little felt 
where a system of law is established which is 








so administered as to fulfill satisfactorily the pri- 
mary objects of the protection of person and 
property, and their direct influence on judicial 
decisions is diminished in exact proportion to 
the degree of authority which practically at- 
taches to the enactments of a well-ascertained 
sovereign legislature. In England the statutes, 
the law reports, and a few standard text-books, 


have for many centuries formed the only au- 


thorities to 
would listen. In France, even at the present 
day, a far greater latitude is allowed both to 
judges and to advocates, and the long absence 


which persons acting judicially 


of any standard authority, universally acknowl- 
edged and obeyed, has had much more to do 
with the fondness of French lawyers for gen- 
eral theories than any natural superiority in 
their understandings over those of our own 
legal writers. 
theory and authority was traced, if at all, in the 
faintest manner. 


In France the line between 
There was thus a strong in- 
ducement to writers to attempt to rise above 
the petty mass of intricate rules established 
amongst them, and to claim for their own the- 
ories a right to regulate the affairs of mankind 
on account of theirinherent justice and wis- 
dom. On the other hand, the absence of any 
general authorities, binding on all courts alike, 
naturally disposed the judges to encourage such 
speculations by attaching to them a degree of 
importance which in our own country they 
have never been allowed to obtain. 

in England the jurisdiction is fixed, and the 
broad outlines of the law have been laid down 
from time immemorial, and the result of this 
has been that general theories as to what the 
law ought to be, or as to the principles which 
should regulate its proceedings, have always 
been relegated by the judges to the legisla- 
ture. No doubt legislative powers of great 
importance always have been, and from the 
nature of the case always will be, vested in the 
judges, but the acknowledged supremacy of the 
legislature, and the great authority of the 
courts, narrow the spirit in which they are 
exercised. 

The purpose of Bentham was to investigate 
principles from which to decide what laws 
ought to exist, what legal rights and legal duties 
or obligations are fit to be established among 
mankind. This was also the ultimate end of 
Mr. Austin’s speculations, but the subject of 
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his special labors was theoretically distinct, 
though subsidiary, and practically indispensa- 
ble, to the former. It was what may be called 
the logic of law, as distinguished from its 
morality or expediency. Its purpose was that 
of clearing up and defining the notions which 
the human mind is compelled to form, and the 
distinctions which it is obliged to make, by the 
mere existence of a body of law of any kind, 
or of a body of law taking cognizance of the 
concerns of a civilized and complicated state 
of society. A clear and firm possession of 
these notions and distinctions is as important 
to practice as it is to science. For only by 
means of it can the legislator know how to give 
effect to his own ideas and his own purposes. 
Without it, however capable the legislator 
might be of conceiving good laws in the ab- 
stract, he could not possibly so word them, and 
so combine and arrange them, that they should 
really do the work intended and expected. 
These notions and distinctions form the science 
of jurisprudence as Mr. Austin conceived it. 
But though the work which Austin did neither 
if Bentham 
had not given the impulse and pointed out the 
way, it was of a different character from Ben- 
tham’s work, and not less indispensable. 


would nor could have been done 


Austin does not specially contemplate legal 
systems in reference to their origin, and to the 
He 
considers them in respect of what may be called 
Every body of law 


psychological causes of their existence. 


their organic structure. 


; : ic 
has certain points of agreement with every 


other, and between those which have prevailed 
in cultivated and civilized societies, there is 
astill greater number of features in common. 
Independently of the resemblances which natur- 
ally exist in their substantive provisions, there 
is also a certain common groundwork of gen- 
eral conceptions or notions, each in itself very 
wide, and some of them very complex, which 
can be traced through every body of law, and 
are the same in all. These conceptions are not 
pre-existent, they are a result of abstraction, 
and emerge as soon as the attempt is made to 
look at any body of laws as a whole, or to com- 
pare one part of it with another, or to regard 
persons and the facts of life from a legal point 
of view. There are certain combinations of 
facts and of ideas which every system of law 
must recognize, and certain modes of regarding 





facts which every such system requires. The 
proof is, that all legal systems require a variety 
of names which are not in use for any other 
purpose. Whoever has apprehended the full 
meaning of these names, that is, whoever per- 
fectly understands the facts and the combina- 
tions of thought which they denote, is a master 
of juristical knowledge ; and a well-made lexi- 
con of the legal terms of all systems would be 
a complete science of jurisprudence, for the 
objects, whether natural or artificial, with which 
law has to do must be the same objects which 
it also has occasion to name.” 

In order to try to gain something in the way 
of reform of our procedure and simplicity in 
practice, we intend to devote two issues in De- 
cember to the subject of changes in our own 
State, and hope that another year will see 
some modification along the lines of brevity 
and conciseness. 

It is satisfactory to learn that there is reason 
for believing that the rules of the road at sea 
prepared by the international marine conference 
which was held in Washington in 1889, will go 
into effect on the first of next July. One rea- 
son for the delay in enforcing these has been 
the resistance encountered in the maritime 
circles of some of the European nations; but 
by degrees this opposition has been overcome in 
a realizing sense that, whatever local differences 
of opinion there might be, the rules, on the 
whole, were a great improvement upon existing 
regulations, and were probably as_ satisfactory 
as any international code that could be devised. 
The conference of seven years ago was attended 
by representatives of practically all of the lead- 
ing nations of the world, France, Germany, 
Great Britain, and the United States sending, 
naturally, the largest delegations. Capt. James 
W. Norcross, who is one of the pilot commis 
sioners of Boston, attended as one of the dele- 
gates appointed by our government. The con- 
ference was presided over by Admiral Frank- 
lin, and the result reached, as the outcome of 
its deliberations, was not a little due to his 
tact and good judgment. Practically all of 
the maritime nations of the world, with the ex- 
ception of Norway and Sweden, have con- 
curred in the adoption of these regulations, and 
when one takes into account the enormous in- 
crease in ocean commerce that each decade 
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has witnessed, the tremendous rates of speed at 
which steam vessels are now urged, the need of 
the new and generally accepted code of rules 
to prevent collisions becomes too apparent to 
need questioning, if safety to life and property 
is to be assured. 


The recent decision in England of Re An 
Arbitration between Morgan et al. and the 
London & N. W. Ry. Co., 75 L. T. Rep. 226, 
is of slight importance, but demonstrates the 
usefulness of exercising great care in the draw- 
ing of leases. 

There was an underlease from the claimant 
to the Swansea corporation of a certain parcel of 
land for an esplanade and public promenade, 
and it contained the unusual proviso that “in 
case the demised premises, or any part thereof, 
should be required or taken bya railway or 
other public company, under the power and 
authority of an act of parliament, then and in 
that case it should be liable for the results in 
and upon so much of the demised premises 
thereby conveyed as was required to re-enter.” 

As is well known, the power to re-enter is 
usually conferred upon resultants if the lessees 
do not perform as agreed, but in the case which 
we have mentioned the resultants could enter, 
not in order to punish the tenants for their 
breach, but to get rid of the underlease and to 
secure higher and greater compensation. The 
scheme was eminently successful, and a Divi- 
Court the 
The ingenuity of the draughtsman 
in this case is certainly to be commended, and 


sional allowed compensation to 


claimants. 


was as fortunate for his client as it was un- 
lucky for the lessee. 

Another case in England decided by 
Queen’s Bench Divisional Court in Cain v. 
Moon, 2 (). B. 283, determines whether in the 
case of an alleged donatio mortis causa delivery 
The 
case is somewhat novel, though not absolutely 
without precedent or authority. It seems that 
the deceased, who had previously received a 
a sum of money from her husband, not in con- 
templation of death, delivered a deposit note in 
respect to it into the custody of her mother, 
and some time afterwards, in contemplation of 
death, gave the note absolutely to her mother 
in case the donor should not recover.. The 
case mentioned is decided upon the authority 


the 


of a chattel may precede the gift of it. 





of a case in Canada, Richer v. Voyer, 30 L. T, 
Rep. 506, where it was held that the possession 
of property is equivalent toa gift at the time of 
the gift if the delivery was for the entire pur- 


pose. The Queen’s Bench Division, acting 
upon this decision, decided that the change in 
the character of the mother’s possession in the 
case to which we have referred constituted a 
sufficient delivery to effectuate the 
mortis causa of the deposit note. 


donatio 


We have before called attention to the gen- 
erous offer of C. L. Bonney, Esq., of the Chi- 
cago bar, who has invited the judges of the 
Supreme Court to allow him to bear the expense 
of their meeting to suggest changes in the pro- 
Article VI, 
sec. 31, of the Illinois Constitution, provides : 


cedure of the State of Illinois. 

“All judges of courts of record, inferior to 
the Supreme Court, shall, on or before the 1st 
day of June of each year, report in writing to 
the judges of the Supreme Court such defects 
and omissions in the laws as their experience 
may suggest; and the judges of the Supreme 
Court shall, on or before the rst day of 
January of each year, report in writing to 
the governor such defects and omissions in the 
Constitution and laws as they may find to exist, 
together with appropriate forms of bills to cure 
such defects and omissions in the laws.” 

Mr. Bonney suggests that, as the judges are 
the persons best acquainted with the need of 
reform and are made responsible for sugges- 
tions, they should gather and formulate a few 
practical changes which would be of service to 
the profession and to the judges themselves. Mr. 
Bonney, in speaking of the abuse which pre- 
vails in the law, said : 

“We cannot expect bar associations to favor 
measures for reform in these lines, nor do I ex- 
pect many men upon the bench will sanction 
them. These are the persons who profit by 
protracted, expensive litigation. 
have come to such 


Why, matters 
a pass the fairness of a 
man’s case has almost nothing to do with his 
contention. His suit is decided upon the most 
technical points of procedure. 

“Now, it seems to me the judges owe it to 
the people to stand between them and this 
never-ending litigation. Every year they allow 
thousands of dollars to be frittered away in 
needless contests over worthless legal points, 
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Moreover, the Constitution places it in their 
power to make suggestions to the legislature 
which would correct abuses. But they all have 
totally disregarded this provision for years, 
except Judge Gibbons. He alone has prepared 
such a report, and put it in the way of ac- 
complishing good. 

“ But, if the judges do not wish to go to the 
legislature, and hold, as the Supreme Court did 
in the Torrens case, that its prerogatives can- 
not be prescribed by the legislature, it follows 
that the judiciary can, if it chooses, make such 
rules for its own government as will correct 
these abuses. At all events, there is plainly 
much for the judges to do in the interest of the 


people and justice.” 


Judge Gibbons, who has sent in his report to 
the governor, stated: “I think if the judges 
should send in these reports, and, when re- 
quested by the governor, put their suggestions 
in the form of bills, it would not be long before 
many of the worst abuses in procedure would 
be corrected. I intend to embody the sugges- 
tions I have made in new biils for the next 
legislature. Of course, they would have more 
force and effect, it they were also recommended 
by the chief justice of the State. 

“ There are, doubtless, many costly delays in 
trials ; but the present tendency of the Supreme 
Court is to decide cases upon their merits, dis- 
regarding the technicalities. This tendency is 
shared by all the courts of the country; and I 
think the time will come when the courts will 
disregard all technical defects when they stand 
between them and the proper administration of 
justice between litigants. At the same time, 
there are certain elemental principles which 
have become maxims of law, and which ought 
not to be overthrown, because the enforce- 
ment of them is necessary for the well-being of 
the people and the perpetuity and stability of 


tenures.” 


A case which may be said to rather add to 
the large number of former adjudications than 
to enunciate anything of a startling nature, is 
that of Farmer L. & T. Co. v. New York & 
Northern Ry. Co. ef a/., 150 N. Y. 410. 

The point of law to which we have particular 
reference is, that where the majority of the 
stock of a corporation is owned by another cor- 
poration, and the latter assumes control of the 





business of the former, its officers and direc- 
tors assume the same trust relation towards the 
minority stock of the corporation controlled 
that the corporation itself usually renders to 
the stockholders; and where it has made use 
of such trust relation to further some selfish 
interest, it is sufficient to set a court of equity 
in motion and to require the stockholders of 
the corporation to explain such a transaction. 
The facts are that a court of equity was called 
upon to exercise its functions when two of the 
defendants set up the defence of constructive 
frau] in an action to foreclose a second mort- 
gage upon the property of the New York and 
Northern Ry. Company. The opinion of the 
court is long, but particularly interesting, and 
cites many prior decisions of their court to 
sustain the holding to which we have referred. 
Our attention is, however, chiefly directed to 
the guwre as to whether or not this decision 
will be of material benefit upon the new trial 
granted, and be 
possible to defeat the the 
mortgage in case they show constructive fraud, 
collusion, or that the controlling corporation is 


whether it will 
foreclosure of 


which is 


attempting to defeat certain rights. From the 
very nature of the control of a corporation and 
the methods which are used to secure such 
power, it will be of peculiar interest to see 
whether the theory of the decision effectuates 
itself in the same kind of relief for the injuries 
which are so common, and yet, which are the 
resultant of corporations which we consider are 
of vital importance in commercial and business 
ventures. There is a great deal of nonsense in 
the claims of some, as to the evils of corpora- 
tions, while the same persons fail to see how 
much benefit corporate bodies result in. Natur- 
ally, we must expect in corporations as in 
governments, in which the majority sia// rule, 
that numbers are important and the only danger 
in the so-called 
“freezing out” process, which is the natural 


we have ever discovered is 


result of the possession of power in such bodies. 


Acase arising from damages caused at the 
time of the Johnstowm flood has just been 
decided in Wald. v. Pittsburg, C. C. & St. L. R. 
Co. by the Supreme Court of Illinois. ‘The case 
also foliows the principles laid down in our State 
in Michaels v. R. R. Co. 30. N. Y. 564 and Read 
v. Spaulding 30 N. Y. 630, that where a carrier, 





342 


THE ALBANY LAW JOURNAL. 








through its negligence, causes damages, it will 
not be excused even though the proximate 
cause of the loss was an act of God. The 
authorities, however, differ in various States upon 
this doctrine, and the opinion of the court 
is particularly interesting on this point. 

There is‘some conflict among the authorities 
as to the liability of a common carrier where the 
loss of goods in its or his possession is due, not 
solely and only to an act of God, but toan act of 
God combined with the negligence of the carrier. 
Many cases hold—and such seems to be the tend- 
ency of the decisions in this State— that a com- 
mon carrier is not exempt from liability for a loss 
which takes place because of an act of God, if 
such carrier has been guilty of any previous 
negligence or misconduct which brings the prop- 
erty in contact with the destructive force of the 
actus Det, or unnecessarily exposes it thereto, 
A loss or injury is due to the act of God when it 
is occasioned exclusively by natural causes, such 
as could not be prevented by human care, skill, 
and foresight ; and where property committed to 
a common carrier is brought by the negligence of 
the carrier under the operation of natural causes 
that work its destruction, or is, by the negligence 
of the carrier exposed to such cause of loss, the 
carrieris responsible. “It is universally agreed 
that if the damage is caused by the concurring 
force of the defendant’s negligence and some 
other cause for which he is not responsible, in- 
cluding the actof God, * * * _ the defend- 
ant is, nevertheless, responsible if his negli- 


gence is one of the proximate causes of the 
1 Shear & R. Neg. (4th ed.) § 39. 
The doctrine is thus clearly stated by the Su- 
preme Court of Missouri in Wolf v. Express 


damage.” 


Co. 43 Mo. 421: “‘ The act of God which ex- 
cuses the carrier must not only be the proxi- 
mate cause of the loss, but the better opinion 
is that it must be the sole cause. And where 
the loss is caused bythe act of God, if the 
negligence of the carrier mingles with it as an 
active and co-operative cause, he is still re- 
sponsible.” In line with this principle, many 
authorities hold that, where the unnecessary 
delay of the carrier subjects the goods in his 
possession to a loss by an act of God which 
they would not otherwise have met with, the 
delay is of itself such negligence as will make 
him liable for the loss. Railroad Co. v. Curtis, 
80 Ill. 324; Michaels v. Railroad Co., 30 N. 








Y. 564; Read v. Spaulding, Id. 630; McGraw 
v. Railroad Co., 18 W. Va. 361; Deming y. 
Railroad Co , 48 N. H. 455; Read v. Railroad 
Co., 60 Mo. 199; Davis v. Garrett, 6 Bing. 716; 
Williams v. Grant, 1 Conn. 487; Crosby vy. 
Fitch, 12 Conn. 410; Rodgers v. Railroad Co , 
67 Cal. 607; 8 Pac. Rep. 377; Salisbury vy. 
Herchenroder, 106 Mass. 458; 
Dewey, 107 Mass, 494; Railroad Co. v. Ander- 
son, 94 Pa. St. 360; Baltimore & O. R. Co. v. 
Sulphur Springs Independent School Dist., 96 
Pa. St. 65. We are inclined to think that this 
is the correct doctrine. There are cases which 


Higgins y. 


hold to the contrary, among which are the lead- 
ing cases of Denny v. Railroad Co., 13 Gray, 
481, and Morrison v. Davis, 20 Pa. St. 171, 
upon the ground that such delay, whether justi- 
fiable or not, should not be regarded as the 
proximate, but only as the remote, cause of the 
It will be found, however, upon exami- 
nation, that most of these cases are causes where 


loss. 


mere delay, without other negligence, brings 
the property lost within the operation of the 
natural cause defined to be an act of God. 


LAW D 


IN 


Anglo-Saxon Times. 


A STUDY IN HISTORICAL JURISPRUDENCE. 





Some classic poet has sung: 

‘The ancient Briton wore no clothes 
Save a daub of paint 
On the end of his nose.”’ 

And we may assume that his idea of land tenure 
was as crude as his conception of a full dress suit. 

As the Briton fled before the conquering Saxon, 
if we may apply this as a collective term to the 
Germanic invader, he did not leave behind him any 
more of his land laws than of his raiment. 

The Saxons had, therefore, a clear, we may say a 
virgin, field into which to transplant the institutions 
they had brought from Slesvig. They were able to 
cultivate and train in their own way, although now 
and again, with the help of kindred gardeners, the 
Danes, the upward, turning, twisting vine of land 
law. 

Through the centuries from the first Teutonic 
land invasion (449) to the Norman Conquest (1066) 
the development of land tenure kept steady pace 
with the needs of the nation. Asthe nation became 
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larger and the wants of its members more complex, 
the changes in the law of land were quietly and 
advantageously effected. Despite the fact that a 
learned and justly praised writer on ‘‘ Anglo-Saxon 
Land Law ” sees nothing in these various changes, 
but, to quote his words, “the stupidity of the awk- 
ward Anglo-Saxon mind,” we see beauty where he 
sees imperfection and malformation. We value the 
result of the growth of the land laws in the time 
of the Anglo-Saxons as one of those two strong, 
beautiful stems from which grew the present sys- 
tem of real estate legislation in England and the 
United States. 

We think of the 449 A. D. We can imagine the 
rushing galleys of the invaders, tossing the wild 
foam crests on either side of their serpent-headed 
prows as they cleft the waters of the North sea on 
their way to Britain. We can see the hardy sea- 
farers leap knee deep, yes, waist deep, into the 
dark waters and, hand on gunwale, bear high the 
sand-grating keel. 
the waves beating in impotent wrath on the track 


We can hear the angry roar of 


of those tall, fair-haired, blue-eyed, white-skinned 
men running their way up the strand of Britain in 
the face of the fierce opposition of those dusky 
home defenders, who, beaten and scattered, flee, 
leaving to the victors the acres of England. 

The war-loving freemen in the van are led by the 
noble war chiefs, and supported by the Laet and 
Women and children follow with the 
The Saxon invasion was not a 


the slave. 
household gods. 
war party; it was a nation in arms. The kinsmen 
fought, side by side, shoulder to shoulder, in the 
same way that, centuries later, the brothers of King 
Harold fought by his side at Senlac.' 

The battle over and won, each kin gathered its 
hundred. Family after family assetnbled around 
the standard of the Pagus to rest from the conflict 
and forget their toil in plans for the future, The 
dusk deepened into blackness; aroiind the watch- 
fires the host slept. Day broke, all sprung to 
action. 

The conquered land spread fair and wide in the 
light of the morning. The Britons had fled west- 
ward with the setting sun. The wolf and the red 
deer seemed the only representatives of the occu- 
pants of Britain, and they could not bring an action 
No one would show them 
cause, ‘* guare (querentis) fregit” and 
‘* proecipe quod reddat”’ did not run in the land. 
The Saxons had no one to dispute their title. ? 


of “ trespas vi et armis.”’ 
clansum 


'Senlac is the true name for the battle called 
Hastings. 

2 Of course the Saxon invasion as above recorded 
was but the preliminary of a struggle lasting 150 
years, but which had for its outcome the almost 





In the invasion we may, perhaps, imagine the pro- 
cedure of land division to be as follows: 

The elected war chiefs of the people met in coun- 
cil with the leader of the entire host—people in 
arms. After this leader, whatever may be his title 
—and his immediate staff or chiefs of division had 
received such areas as they chose to carve from the 
newly acquired territory—for might was right in 
the days of which we speak—such portions of the 
conquered land as was, from a consideration of the 
number of warriors or families in a hundred, or 
pagus, deemed equitable, was given to these sub- 
divisions of the host. Given to each subdivision 
as a unit, and by it in the manner sanctioned by 
the hundred court,or, for smaller subdivisions, the 
village court, was divided amongst the families 
which composed the subdivision. 

While the term Hundred, or Pagus, of which we 
have just spoken, has not been positively, that is, 
conclusively, defined, it is generally understood that 
these terms were at first applied synonymously to a 
hundred warriors. The whole host, or people-in- 
arms, was divided into hundreds of warriors inter- 
united by real or supposed bonds of kinship. 
These warriors in all probability came from the 
same neighborhood, In the course of time the term 
Hundred lost its primary significance, and came to 
be applied to the people, that is, the families pro- 
ducing the hundred warriors. 
came in the terminology. The hundred signified 
the locality or definite area from which the hun- 
dred warriors were furnished to the host. Then it 
lost its connection with the army and became an 
administrative district. In other words, the term 
Hundred was at first personal, then territorial. 

When the apportionment of land was concluded 
the families composing the Hundred were found 
grouped into townships or villages in a similar, if 


Later another change 


not identical, manner to the old Germanic form of 
settlement. It is probable that the new land was 
occupied by the settlers in the same relative posi- 
tions (intertribai) that they had held toward each 
other in their continental homes, 

The main feature of the old Germanic communal 
organization was that known by the name of ‘+ The 
Mark ;” whether the word as thus used is philologi- 
cally correct is not here a question for us, for the 
word Mark has become indissolubly connected with 
the system of land terms known to have existed 
among many Germanic tribes. 

In the Mark division each freeman was assigned a 
determinate portion of ground upon which to build 
his house and establish his various domestic offices. 
This was the separate and individual property of 





complete extermination of the Britons in eastern 
England and their subjugation in the western 
portion. 
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the heads of the family, and was held in depend- 
ence on no other man or body of men. 

The possession of land was of much greater im 
portance then than now, for it was at that time the 
basis of political distinction 
right. 

The arable land remaining in the township after 
the 


and constitutional 


residential allotment was divided into three 
fields, or, to speak more precisely, portions, one of 
which was to lay fallow each year. The yearly use 
of a share of the arable land, together with a share 
in the meadow or hay land, was assigned to each of 
the freemen. All freemen enjoyed rights of com- 
mon of pasture and could use the woodlands and 
their products, 

After the various assignments had been made 
there still remained a more or less large body of 
land, which lay not only between the separate town- 
ship and hundreds but within the township limits. 
This was used in common by the whole community, 
and as it was used in common we will call it the 
people’s land or the folkland. 

The first the folkland, that lying 
without the township or hundred limits, increased 
as the boundaries of the nation were enlarged by 
further conquest and the consequent dispossession 
of the native inhabitants. The second division, or 
folkland within the limits, continually decreased. 


division of 


It being appropriated by or granted to individuals. 

With the passing years the flow of population 
and increase of power in the central governments 
brought isolated townships in closer touch with each 
other, and as waste after waste was brought within 


the sphere of influence of this or that great lord, the 


Mark system failed, leaving its shadow in the folk- 
land. The folkland became the lord’s land or the 
king's land. The land of the people diminished, 
passed away, and to-day the village green is almost 
the only vestige of the mighty Mark system of 
Germany and Fngland. 

With the change in the land itself, the old rela- 
tions of the free man to the land took different form, 
and from the old independent holding he passes, 
either from the need of protection or the want of 
bread, to a greater or less dependency on the more 
powerful than he. 

We find, upon a survey of the Anglo-Sexon land 
system, that all the land in the kingdom may be 
resolved into two great classes: 

First. Land of the people, or folkland. 

Second. Land of the individual. 

The folkland was of two classes: 

First. The waste land or common land upon 
which the community pastured their cattle and 
sheep, and from which they took house bote, fence 
bote, plough bote and other necessary wood, and 
where the swine fed on the mart that plentifully lay 





beneath the beech, or the acorns that fell from the 
old oaks of young England. This waste land was 
primarily regarded as the common stock from which 
grants could be made, and could well be called the 
people's, and later the royal treasury. 

Second. The folkland was in many cases enjoyed 
by individuals to whom the use (usu/ructus) was 
granted by the state, either as a mark of favor or 
for some suitable return. These persons obtained 
and used the profits from the land, but the rever- 
sion remained in the state. These usufructory rights 
over folkland were sometimes made the subject of 
disposition by its individual holders, but this could 
only be carried out by the assistance of the king as 
head of the community. 
folkland could be permanently alienated 
inter vivos or by will without the consent of the 
community or its chief. 

The State land was, therefore, of two kinds: 

1st. Common land or folkland ungranted. 

2nd. Common land of which use had been granted. 


No individual rights in 
either 


The land of individuals (and we include by this 
term not only natural persons but religious houses), 
falls into three subdivisions. 

First. Land which was part of the original allot- 
ment of the conquering host. 

Second. Land which had been acquired in fee 
simple from the State. 

Third. Land of which the use only is enjoyed by 
the holder, 

The first class, or land from original allotment 
was known by various names, Erfland, erbland, 
One can imagine a 
mead-stricken Saxon wandering in the gloaming 


family land, heirland, or ethel. 


and enquiring anxiously where is my Ethel ?_ where 
is my Ethel ? 

The second class of land owned by individuals, 
that is the land acquired from the folkland. This 
land was at first granted by the King and his Witan, 
then, perhaps, by the King alone. In other words, 
folkland was granted by the community or its rep- 
resentatives. The granting act was recorded on a 


piece or “boc” of parchment. This was signed by 
the King and those members of his Witan, that 
either joined in the gift or were present at the 
session of the Witan, wherein the draft of the grant 
was presented for ratification. 

This boc, or evidence of title, was delivered to 
the grantee of the land. From it the land itself re- 
ceived the name of Bocland or Bookland. It must 
not be imagined that these bocs or grants were 
drawn after any uniform legal style, or after well 
established precedents. They were, on the con- 
trary, very loosely constructed, and in most cases 
were the work of the grantees. The third class of 
land held by individuals we have already described. 

To repeat. The Individual could hold 

1st. Ethel or family land. 





THE ALBANY LAW JOURNAL. 





Boc or book land. 

3rd. Could have temporary enjoyment of folk- 
The community or State held folkland. 
This was either enjoyed by the State itself, 
or its ruler; by the nation at large or the commu- 


2nd. 


land, 


nity; or by the individual under grant. 

Ethel or family land had four marked character- 
istics. 

Ist. It was the creation of customary law, as was 
folkland. 

2nd. It was an estate of inheritance, 

3rd. It was based on family and subject to certain 
rights of the family. 

4th. In origin and theory it was liable to no public 
burdens except the trinodu necessitus, That is the 
(a) Areis constructio. 
(b) Pontis constructio. 
(c) Expeditio. 

That is the repair of fortifications, bridges and 
the defense of the State. 

In earliest times it is probable that Ethel could 
not be aliened by the holder. Its only mode of 
transfer was by descent or reversion to the State, 
this reversion is not escheat, as the bonds of the 
family and township loosened there came these 
steps: 

I. Alienation within the family, but with the 
consent of possible heirs, as well as the community. 

II. Consent of community became needless, 

III. Consent of family grew to be unnecessary 
While 
at first such transfer was, in all probability, by a 
delivery with the accompaniment of possessory 


and transfer to strangers became possible. 


symbol, it was at a later time accomplished or evi- 
denced by means of writings or bocs. 

Without entering into the detail of the process, I 
would assert that at the time of the Norman Con- 
quest every acre of land in England had, through 
the necessities of national life, became boc-land. 

The term Ethel became synonymous with boc 
land, and both terms came to be nearly, if not 
quite, co-extensive with the conception of allodial 
and. This term allodial, from its first meaning of 
independent ownership, the subject of free dispo- 
sition infer vios or by will came, as we see by docu- 
ments preserved to us, to mean land which would 
descend to heirs. 

Allodial land was generally held free from all 
burdens. Its owner was under no obligation to 


render either money payment or services to any 


one. He was only liable to the trinoda necessitus 
to which all land owners were liable and all lands 
were subject. 

The owner of an allod could grant the land to 
any one in his lifetime or leave it by will, and if 
not thus disposed of it would descend to his heirs. 

The question arises, what rights could he grant 
during his life in the land held allodially. 





1. He could grant the fee simple. 

2. He could grant the estate, but with the pro- 
viso that it should descend to particular heirs of 
the grantee, 7. ¢., to his son or sons by a certain wife. 

3. He could grant a life estate, either for the life 
of the grantee or another, with reversion in grantor 
or another. 

4, He could grant the estate for a term or terms 
of years with reversion as he pleased. 

5. He 
land for an indefinite period or at his will. 

The allod was the highest type of ownership in 
land. The second was the beneficial enjoyment of 
folkland. 

Any person holding either of these estates could 


could suffer a person to remain on the 


in his turn grant to another the beneficial enjoy- 
ment of such land on such terms as might be 
agreed between them. At the expiration of the 
grant the land would revert to grantor, if no other 
Land thus granted or 


let was called laenland, and it was held on various 


agreement had been made. 


terms, e. g., agricultural services, suit at court, or 
money rent. We find in earliest examples of this 
laenland, and perhaps in usufructory book land, the 
elements of pure tenure. 

Folkland was at first regarded as the land of the 
nation, using the word nation as the persons in- 
habiting a particular area as viewed in relation to 
mankind, These folk lands came to be looked 
upon as the land of the people, ¢. e., the State, then 
when the country was brought under the head of a 
single King, this land seems to have been regarded 
as in a special manner the property of the King, and 
is freyuently spoken of as the King’s folkland, and 
from this came the conception, in later times, that 
all land was originally vested in the crown. 

Ilaving now traced the manner in which land 
was held in Saxon times and the main features of 
each variety of holding, it only remains to give a 
moment in this paper of the leading principles con- 
tributed by Anglo-Saxon customary law to the con- 
ception of the rights of property in land. As 
indicated they consist of: 

First: The conception of tenure as developed 
in Book and Laen law. 

Second: The conception of the duration of an 
interest in lands, an interest which would descend 
to successors wd infinitum, as we noted in the Ethel. 
Out of this grew the idea of limiting estates to par- 
ticular descendants. Estates for life were also 
known as leased lands. 

Third: The freedom of alienative inter vivos and 
by will, which characteristic of Book land. 

Fourth: Upon the death of land holder, his land 
as arule, descended as local custom dictated, but 


often to all the sons alike. 
Guy CARLETON LEE. 
John Hopkins University. 
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Constitutionality in New York | 


OF A 


SYSTEM PROVIDING FOR “MINORITY 
REPRESENTATION” OR “ MINOR- 
ITY VOTING.” 


i? the undersigned was referred the question to 

report whether it would be constitutional in this 
State to provide in the charter for some form of 
minority voting or representation. The subject 
so referred is not easy of solution. Minority repre- 
sentation, although extensively discussed in Europe 
and America during the last twenty-five years and 
more, has been adopted to a very limited extent. 
So far as we know, Illinois is the only State in the 
Union in which it prevails. In the Constitution of 


that State of 1870 minority representation was pro- 
vided for as follows: 

‘*The house of representatives shall consist of 
three times the number of the members of the 
Three representatives shall be elected in 


senate. 
each senatorial district. 
sentatives aforesaid each qualified voter may cast as 
many votes for one candidate as there are repre- 
sentatives to be elected, or may distribute the same, 
or equal parts thereof, among the candidates, as he 
shall see fit; and the candidate highest in votes shall 


In all elections of repre- 


be declared elected.” 

This has been in force in Illinois since 1872. 
Since cumulative voting is established by the Con- 
stitution in that State, no question as to its consti- 
tionality could arise; nor, since it would be impos- 
sible to abolish it by legislative act, is it clear from 
the mere fact that it remains in existence that the 
people are satisfied with its workings. It may, 
however, be inferred from the fact that it remains 
in existence that its workings at least are not unsat- 
isfactory. Mr. Forney in his volume on_ political 
reform has undertaken to collect the opinion of 
many correspondents in Illinois on the subject, and 
the general tenor of these seems strongly in its favor. 

In England cumulative voting was adopted for 
the election of the English school boards in 1870, 
The elementary education act of that date provides: 

‘* At every such election every voter shall be en- 
titled to a number of votes equal to the number of 
members of the school board to be elected, and may 
give all such votes to one candidate, or distribute 
them among the candidates, as he sees fit.” 

The article in the present Constitution of New 
York, which went into effect January 1, 1895, so 
far as it bears on the present question, is precisely 
the same as it was in the previous Constitution. 
Section 1 of article II provides that 





‘‘Every male citizen of the age of twenty-one 
years,”’ etc., etc., ‘‘shall be entitled to vote at such 
election in the election district of which he shall at 
the time be a resident, and not elsewhere, for all 
officers that now are or hereafter may be elective by 
the people.” 

The Court of Appeals, in Matter of Gage, 141 N. 
Y. 112, held that a school commissioner is a consti- 
tutional officer elected by the people, and therefore 
under the State Constitution, prescribing the quali- 
fication of voters (article II, sec. 1), may only be 
voted for by male citizens, and that the act of 1892 
conferring upon women the right to vote for school 
commissioners was unconstitutional. The 
treats article II, section 1, as one which confers the 
franchise upon and limits it to male citizens; there- 
fore restraining the legislature from extending the 
right of suffrage with respect to any officers ‘that 


court 


now are or hereafter may be elective by the people.” 
It expressly decides that, as respects such office, 
suffrage is confined by the Constitution to male 
citizens. Under section 2 of article X, elections for 
municipal officers provided for by the charter would 
be elections within the meaning of the article on 
the suffrage, and the right to vote at such elections 
is expressly confined by the above authoritative in- 
terpretation of the Constitution to male citizens. 
The essential right secured is that such male citi- 
zens are entitled to vote for all such elective officers 
This implies that the vote, the right to give which 
is thus secured, shall be counted. 

We find no provision in the Constitution of New 
York in express terms providing that the majority 
of votes shall control, but with respect to any con 
stitutional elective office it may fairly be assumed 
that the majority voting shall elect, and it is not 
competent to provide that the will of such majority 
may be overruled or impaired by the vote of the 
minority. We are advised that the friends of 
minority or proportional representaticn made an 
effort to secure from the New York Constitutional 
Convention of 1894 a recognition of the principle 
of minority representation, and that that effort 
failed. This would not show that the Constitutional 
Convention condemned it; it would only show that 
they failed affirmatively to establish it. 

The judicial decisions bearing on the subject are 
very few. One in Ohio may be referred to. Article 
5 of the Constitution of Ohio on the subject of the 
elective franchise is substantially the same as the 
like provision in the New York Constitution, or- 
daining that every white male citizen having the 
qualification prescribed shall be entitled to vote at 
all elections. In The State v. Constantine, 42 O.S. 
437, the Supreme Court of that State held that 
where the constitutions of the State and the United 
States are silent, the Legislature may determine 
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whether an office shall be filled by appointment or 
by election. If by the latter, each elector under 
article 5 has the right to vote for all candidates; and 
a statute providing for the election of four police 
commissioners and limiting the ballot to two, mak- 
ing the four persons receiving the highest number 
of votes the incumbents, is unconstitutional. The 
essential feature in this case consists in the attempt 
to compulsorily limit the elector to voting for two 
out of four of these officers to be elected. 

In Bowers v. Smith, 111 Mo. 45, the actual point 
decided was that a vote would not be declared in- 
valid which was given for a candidate who was 
irregularly nominated in accordance with the pro- 
visions of the Australian ballot act, because it 
would be unconstitutional to prevent a voter from 
voting for any one who had not been nominated 
previously. In other words, it is decided that he 
has the constitutional right to vote for any person 
that he sees fit, and that this right cannot be 
abridged by the legislature. See, also, Allen v. 
Glynn, 17 Col. 338; 31 Am. Nat. Rep. 304. 

In the recent case of Rathbone v. Wirth, in rela- 
tion to the police commissioners in the city of 
Albany, the question which we are here discussing 
is not involved. Judge Gray, speaking on that 
subject, says: 

‘We are not confronted here with any question 
of ‘minority representation.’ That is not the pur- 
pose of the act. It places the political minority in 
the legislative body upon an equality with the 
political majority, and in that feature consists the 
violation of that fundamental 
popular form of government, which demands that 
the majority shall govern. The principle of minority 
representation recognizes the right in the majority 
to control.” ‘ 

This opinion, at all events, has no unfavorable 


principle of our 


bearing on the right of the legislature to provide 
a fair and just system of minority voting or repre- 
sentation. 

In People v. Kenney, 96 N. Y. 294, the question 
of minority voting was directly involved, and was 
distinctly left undecided. 

Several cases have been decided recognizing the 
power of the legislature to provide that the names 
of all persons to be voted for shall be printed on 
one ticket. (State v. McElroy, 44 La. Ann. 796, 
32 Am. State Reps. 355; Parvin v. Winberg, 130 
Ind. 561, 30 Am. State Reps. 254; Taylor v. Buck- 
ley, 55 Hun. 1, 49 Am. State Reps. 233.) A valu- 
able monographic note on the subject of the power 
of the legislature to regulate the ballot will be 
found in 49 Am. State Reps. 240. “This,” as Pro- 
fessor Goodnow says, ‘‘when taken in connection 
with the cases cited above, would seem to indicate 
that the legislature has the power, in order to pre- 








vent ballots from being identified, and thus destroy 
the secrecy of the ballot, to prohibit the writing of 
any name on the ticket, which would, of course, re- 
sult in obliging every voter to choose between the 
candidates regularly put in nomination before the 
election. If this is regarded as sound, one of the 
constitutional objections to minority representation 
ceases to have any force.” 

A change so radical as the system of minority 
representation would undoubtedly meet with strong 
opposition, and the objection would be made that 
the failure of the Constitution to provide affirma- 
tively for a minority system manifests a purpose to 
continue in its substantial features the ordinary 
system of representation by the majority alone, as 
distinct from a system which permits minority 
representation. That objection, in onr judgment, 
would not be well founded provided the system of 
minority adopted recognized the 
right of all electors to vote for every office to be 
voted for and to have effect given in every case to 
the majority vote. Our best judgment is that an 
act providing for minority representation, in which 
the right of all electors to vote for every elective 
officer is provided for, and, which gives effect to 
the voice of the majority, would not violate any 
provision of the Constitution of the State of New 
York. It cannot fairly be said in advance of adju- 
dication that it is certain that such an act would be 
judicially upheld. We give simply our best judg- 
ment that it would be, but the question cannot 
fairly be said to be free from grave doubts. 

Joun F. Driion. 

195 Broadway, New York City. 


representation 


On the above report being presented and read to 
the Draft Committee for the preparation of a Char- 
ter for Greater New York, Judge Benjamin F. 
Tracey stated that he concurred in the views above 
expressed. 

Note. While on this subject, the attention of 
the reader is called to Judge Herrick’s very ex- 
haustive opinion in Rathbone v. Wirth, 6 App. Div. 
(N. Y.) 277. The case was affirmed in 150 N. Y. 
459, and Judge Dillon refers to Judge Gray's opin- 
ion therein, but Judge Herrick’s opinion in the Ap- 
pellate Division has much worthy of careful study. — 
Ep. 

POSSIBLE VACANCIES ON THE FEDERAL 

BENCH AND RECENT APPOINTMENTS. 


HE president-elect will have during his coming 
administration a number of appointments of 
judges of the Federal courts, including two judges 
of the Supreme Court, three judges of the Supreme 
Court of the District of Columbia, three judges of 
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the Court of Claims, and a number of circuit and 
district judges, provided the present incumbents 
retire when they become eligible for retirement. As 
is well known, these positions are for life with the 
privilege of retiring at the age of seventy years if 
ten years have been served on the bench. Justice 
Field, of the United States Supreme Court bench, 
has been eligible for retirement for some time, is 
over eighty years of age and might surrender his 
position on the bench, yet he is particularly anxious 
to eclipse all previous records for long service on 
the Supreme Court bench. Judge 
becomes eligible for retirement in 1898, and Chief 
Justice Bingham, of the Supreme Court of the 


Gray also 


District of Columbia, and Judges Hagner and Cox, 
of the same court, may subsequently retire if they 
so desire. 

The president recently appointed Charles C, 
Nott, who was a judge of the Court of Claims, to be 
chief justice of the court, and further Charles B. 
Howry, of Mississippi, formerly an 
assistant-attorney general, to be a judge of the 
same Court. 


who was 


Judge Nott was born in Schenectady, N. Y 
1827, and is a son of Prof. Joel B. Nott, and a 
grandson of President Nott of Union College. He 
studied law with the late J. V. L. Pruyn, of Albany, 
and entered upon the practice of his possession in 
New York city in 1850, being for some time asso- 
ciated with the late Hon. Clarkson N. Potter, his 
In 1859 he was the Republican candidate 


+» In 


cousin. 
for judge of the Court of Common Pieas, running 
against Chief Justice Charles P. Daly. At the 
commencement of the war he became a captain of 
calvary under Gen, Fremont in the west, and was 
promoted by Gov. Morgan, of New York, to be 
colonel of the 176th New York Volunteers. He 
was subsequently captured at the fall of Brashear, 
La,, and was for thirteen months a prisoner of war 
in Texas, On Feb. 20th 1865, he was appointed 
judge of the Court of Claims by President Lincoln, 
his being the last judicial appointment which Mr. 
Lincoln made. Since then he has been upon the 
bench of the Court of Claims. 

Assistant Attorney-General Howry, who becomes 
judge of the Court of Claims, was born in Oxford, 
Miss., in 1845, and ranksas one of the most success- 
ful attorneys of Mississippi. 
ment of many of the leading lawyers of the country 
for his new office. He was educated at the Univer- 
sity of Mississippi, and at the age of sixteen years 
offered his services to the Confederate cause, which 
were refused on account of his ill-health. In 1862 
he joined the Twenty-ninth Mississippi regiment, 
then being organized by Gen. (now senator) Walt- 
hall, in which he attained the rank of lieutenant. 
He was wounded in the storming of the Federal 


He has the endorse- 





: being vigorously called down. 


works at Franklin, Tenn. In 1885 he was ap- 
pointed by President Cleveland United States attor- 
ney for the northern district of Mississippi, and was 
appointed assistant attorney-general of the United 
States in 1898. He was elected to represent his 
State on the national Democratic committee in 1890, 


—_—— > —— 


PECULIARITIES OF JUDGE DUNDY. 


i death of Judge-Elmer 8. Dundy, of the Fed- 
eral Court for the district of Nebraska, removes 
one of the strangest figures that ever occupied a 
place on the bench, even in the west, where eccen- 
tricity is one of the open sesames to fame. II 
started in life as an office boy for the late Senator 
William A. Wallace, of Clearfield, Pa. He 
prominent in the days that preceded the admission 
territorial 
judge until 1869, when President Johnson appointed 


was 
of Nebraska as a State, and served as 


him Federal judge. 

In those days the State was torn by political 
cliques that did not always accept the verdict given 
at the polls, but strove, sometimes by force and at 
other times through the medium of the law, to se- 
cure a reversal. On one occasion, when the latter 
method was resorted to, Dundy, although suffering 


from a broken leg, 


insisted upon being brought into 
court, in order that a judge favorable to the opposi- 
tion might not be permitted to sit in the case. 

In his courtseroom Dundy was an autocrat. He 
never hesitated, when the whim took him, to in- 
terrupt an attorney in the midst of an elaborate 
argument, brusquely tell him to sit down, and then 
He 


had a very sharp visage, and in later years his physi- 


proceed to argue the case to the jury himself. 


cal peculiarities were accentuated by whitened hair 
and bald pate. He threw himself with interest into 
every case that came before him for trial, and it 
was not unusual for him to show a distinct bias. If 


it was a contest between a corporation ora city on 


one side and a woman or the heirs of an estate on 
the other—especially in personal injury cases—the 
corporation always found him on the opposing side. 
This peculiarity of the judge became so well known 
that in later years it not infrequent for 
attorneys for plaintiffs in cases of this character to 
induce the plaintiff to remove to some other State 
until after the action had been tried, thus giving 


was 


the Federal Court jurisdiction. 

Judge Dundy was utterly defiant both of public 
opinion and of precedents, He denounced as mum- 
ery the opening of court by the “ Oyez” of the 
bailiffand refused to permit it in his court. He 
formulated an etiquette of his own, however. No 
attorney crossed the court-room when court was in 
session except on tip toe, and then at the risk of 


, 


No one, not even 
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his clerks, dared take the trial docket from his desk 
or remove any papers therefrom while court was in 
session. It was the judge’s delight to administer a 
call down to a pompous lawyer from another district 
while in the midst of some learned argument, and 
the subordinate officers, district attorney, marshal, 
clerk and all, trembled whenever the judge roared 
—which was his usual method of declamation when- 
ever addressing jury, counsel, or officers. 

His detiance of public opinion was one of the 
curious phases of the man’s character. Ile 
pointed his own son as clerk of the District Court, 
and a cousin or some other near relative of his wife 
as clerk of the Circuit Court, both large-salaried 
officers. 


up- 


He had favorites among the attorneys, 
and one of the first pieces of advice a loyal attorney 
would give his client would be to retain some one 
of these favorites, as they almost invariably won 
their cases. 
but the man’s individuality was so strong and his 
natural bias so great that he could not sit as an im- 
partial arbiter in many of the cases that came before 
him. Three years ago, when C. W. Mosher, a Lin- 
coln banker, pleaded guilty in his court to thefts 
$1,000,000, and when public opinion 
was wildly demanding that he receive the utmost 
limit, Judge Dundy sentenced him to five years, the 
lowest punishment possible, just because he liked 
the man and had trained with him in politics. The 
storm that burst on his head was tremendous, but 
he never gave a sign that he heard or felt it. 


Charges of corruption were not made, 


aggregating 


> 


OUR MERCHANT MARINE- POSSIBILITIES 
OF ITS DEVELOPMENT. 


te recommendation of Commissioner Cham- 
berlain 


to congress that, for the purpose of 


stimulating the American merchant marine, a 


. . . * “ss 
bill be passed granting to American citizens the 


right to purchase foreign built ships and sail them 
under the American flag, is one which the majority 
in this and the next congress is likely to consider 
as only deserving of ridicule. 

But the suggestions should be held in esteem and 
carefully considered, for it would be a great ad- 
vantage to our country if our merchant marine 
could be increased by any fair legislative enactment. 
The suggestions of Mr. Chamberlain seem liable to 
be lost in the midst of the consideration of other 
matters. 

But, in spite of their hopelessness, it can be 
said of them that they offer the only means of 
satisfactory and permanent improvement. All are 
willing to admit that the present condition of 
affairs is exceedingly unsatisfactory. The merchant 
marine of the United States tends gradually toward 
the vanishing point, so far as concerns its partici- 
pation in the foreign trade of the world. Forty 





years ago there was no navigable ocean, sca or bay 
which was not furrowed by the keel of an American 
ship. The American flag, at the masthead of 
American ships, was then displayed in places where 
few other craft were ever found. At that time our 
business was not restricted to any special routes, 
for we were fast becoming the common carriers of 
the world. A large part of the trade between Aus- 
tralia and England, and between India and England, 
was in the possession of American ship merchants, 
who secured this because they proved themselves 
able to furnish the English with better and cheaper 
transportation than they could provide for them- 
selves. 

We did not, forty years or so ago. carry relatively 
so large a quantity of our total exports or imports 
as we had carried in our own ships sixty or seventy 
years ago, when there were restrictive navigation 
laws in force similar to those which the government 
Between 1850 and 1860, 
when the American merchant marine was at its best, 


is now asked to reimpose, 


from 65 to 75 per cent of the total imports and ex- 
ports of this country was carried in vessels sailing 
under the American flag. But in the earlier years 
of our history we carried more than 90 per cent of 
these exports and imports. It should, however, b>: 
pointed out that at that earlier time the annual for- 
eign trade of the United States did not in value ag- 
75,000,000, while in the decade 


from 1850 to 1860 the average value of annual ex- 


o 
gregate more than $ 


ports and imports was, approximately, $600,000,000, 
so that as a matter of fact two-thirds of the last 
named trade represented vastly more business than 
nine-tenths of the earlier trade. 

In the earlier days our ship merchants were com- 
pelled to chiefly confine their activity to our own 
exports and imports, while later on they found it 
advantageous, as we have pointed out above, to act 
as common carriers for the people of other nations—- 
the French, Germans, Russians, as well as the Eng- 
lish. 
that in the earlier days of our national history each 
maritime nation had restrictive rules, such as the 


The reason why this change was made was 


differential duties it is hoped to have again adopted 
in this country, which prevented the ships of other 
nations from doing a share of their trade. Thus, 
for example, the navigation laws which the English 
had in force at the time we adopted our early retalia- 
tory regulations provided that certain articles of 
European production could only be imported into 
the United Kingdom in British ships, or in ships of 
the country where the articles were produced ; that 
no product of Asia, Africa or America which had 
once been landed on the continent of Europe could 
be sent from the continent into England, even by 
English ships; that no goods could be exported 
from the United Kingdom to British possessions in 
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Asia, Africa or America, except in British vessels; 
no goods could be imported into any British posses- 
sions in Asia, Africa or America, except in English 
vessels or the vessels of the country of production. 

It is easy to see that under such laws—and these 
English rules did not differ materially from the regu- 
lations that other 
force—about the only business that American ships 


maritime nations then had in 
could engage in was found in carrying their own 
imports and exports. 
efforts, our government succeeded in breaking down 
these old restrictive barriers, which dated back to 
the time when foreign trade was looked upon as 
little better than piracy, and with the downfall of 
these restrictions, particularly with the repeal of the 
English 


gained an ascendancy such as it never before pos- 


But, after long and repeated 


navigation laws, our merchant marine 
sessed. Our total merchant marine tonnage doubled 
1846 to 1855, attaining its 
greatest proportion in 1861, when the civil war 


in the decade from 


broke out. At that time we stood in merchant ton- 
nage practically on a plane of equality with the 
English, while so far as ability to make that ton- 
nage useful and profitable was concerned, we were 
so far superior to them that there was hardly a 
chance for rivalry. 

We had had restrictive navigation laws in force 
from the earliest days of the republic, but our gain 
in maritime strength during that early period had 
been small, for American vessels registered in the 

had 1800 
showing that genera- 


foreign trade tonnage in 
1883, full 


tion, during which restrictive legislation and differ- 


larger 
than in for a 
ential duties were enforced, absolutely no gain was 
made in our merchant marine except that engaged 
in the coastwise trade. But when these restrictive 
laws were swept away, then both our foreign and 
coastwise tonnage increased at an exceedingly rapid 
rate. If at that time, as we easily might, we had 
been wise enough to repeal the laws that have pre- 
vented us from purchasing foreign built ships and 
sailing them under the American flag, we should 
now in all probability have undisputed control of 
the carrying trade of the world. 


LEGAL NOTES OF PERTINENCE. 


In Tennessee the Court of Chancery Appeals has 
decided that oil is a mineral, overruling former de- 
cisions by Chancellor Fisher. Under the new rul- 
ing possession of the surface of the land does not 
extinguish title to mineral oil or other thereunder, 
because possession of the surface of the land is not 
a possession of any part of the mineral title. It is 
the most important case yet decided in the Tenne- 





see oi] fields, and will go to the State Supreme 
Court at least. 

In the Minnesota Court of Appeals the case of 
Alfred Merritt against John D. Rockeféller is re- 
manded for a new trial. In this case Merritt, i; 


will be remembered, sued for $1,226, 400, the amount 
of damages alleged to have been sustained by Rocke- 
feller’s failure to make good a mining land deal. 


Judgment in the court below was for $940,000. 
limit of 
damages to be awarded in case it shall be found on 
the new trial that Rockefeller is liable. 


The court of review fixes the maximum 


The Security Trust and Investment Company of 
Detroit is in trouble with the postal authorities, its 


| principles being based, in the judgment of the 


Federal grand jury, on chance purely. The defend- 
ant company must answer a charge which makes 
the defence much the same as a lottery would have 
1o employ. Detroit lawyers are divided. There is 
no doubt the value of one man’s investment de- 
pends to an extent on the contingency of other men 
paying for a time and then dropping out. And on 
that agreed statement of fact the bar is divided. 
Some hold it to mean a lottery pure and simple: 
others say if the system is disapproved on the 
ground of a fraudulent use of the mails then any 
investment or endowment company is equally under 


the ban. 


Justice Stephen J. Field, of the Supreme Court of 
the United States, was eighty-one years old election 
day and treated himself to a birthday present in tle 
form of a vote. He has been thirty-three years on 
the Supreme bench, the longest term of service any 
man has ever enjoyed there. He was appointed by 
Justice Field 
a rather varied life and knows pretty much all codes 
of procedure. But when Deputy Marshal Magle, of 
California, killed Judge Terry by the 
the eminent jurist confessed the pleading 
was entirely new to him. 


President Lincoln in 1863. has had 


** pioche 
drop” 
But that simply shows a 
common law counsellor may at any moment be 
The 
‘*pioche drop” was good law at the time — and 
place. 
pel just as he 
And the result 
field. 

Hon. Frank H. Osborn, who was a candidate at 
the last election for judge of the Supreme Court of 
the Third Department, who was nominated by the 
Gold Democrats as well as the old organization, 
and who is a most learned and distinguished mem- 
ber of the Greene county bar, has just formed a 
partnership with W. Irving Jennings, of Jennings 
& Chase, the latter being the judge-elect in the 
district, and the recent opponent of Mr. Osborn. 


taken by surprise by the vagaries of the code. 


If Magle had not pleaded it by way of estop- 
did Judge Terry would have fired. 
of that shot would have been a waste 
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Motes of Amevican Decisions. 

FEDERAL COURTS — ELECTION.—A non-resident, 
who has elected, under Act 1887, § 2, to bring suit 
in a State court, cannot thereafter dismiss such suit 
without the consent of the defendants therein, and 
then bring suit in a Federal Court. (Hughes v. 
Green [U. 8. C. C. Colo.], 75 Fed. Rep. 693.) 

FEDERAL COURTS—ELEC.I0ON OF JURISDICTION,.— 
A non-resident, having elected under Act 1887, § 2, 
to bring suit in a State court, cannot thereafter sue 
on the same cause of action in a Federal Court. 
(Hughes v. Green [U. 8. C. C, Col.|, 75 Fed. Rep. 
691.) 

FEDERAL COURTS — JURISDICTION OF FOREIGN 
CORPORATIONS. —25 Stat. 433, provides that no civil 
suit shall be brought in a Federal Court against any 
person by any original process or proceedings in 
any other district than that whereof lhe is an in- 
habitant. //e/7, that a corporation of one State 
cannot be affected by an order or writ of injunc- 
tion issued by a Federal Court in another State. 
(Averill v. Southern Ry. Co. [U. 8. C. C. S. Car,], 
75 Fed. Rep. 736.) 

INSOLVENT BANKS—FOLLOWING TRUS! FUNDs. — 
Plaintiff bank sent a New York draft to the C 
Bank, to be deposited to plaintiff's credit; and the 
© Bank which was insolvent, sent the draft to the 
N Bank, in New York, to be deposited to its credit. 
The N Bank applied the draft to reduce a debt due 
it by the C Bank, the draft being paid by the 
drawees, after some delay under express directions 
from plaintiff: Held, that plaintiff was not en- 
titled to payment of the amount of the draft by the 
receiver of the C Bank as a preferred claim, the 
amount of the assets for distribution among credi- 
tors not having been increased in that amount by 
the deposit of the draft. (City Bank of Hopkins- 
ville v. Blackmore [U. 8. C. C. of App.], 75 Fed. 
Rep. 771.) 

WILL — DEFEASIBLE ESTATE—DEATH WITHOUT 
IsSUE.— Testator, after having used expressions 
which, though containing no words of inheritance, 
would, standing by themselves, have given a fee 
simple absolute to his two grandsons, added a pro- 
vision ‘‘that the property willed by me to the said 
grandchildren should be held in common, and, if 
either of them should depart this life without 
leaving living issue, then, and in that case, the sur- 
vivor, or the heirs of his body, shall inherit all the 
property and estate devised to both of them.” 
Held, that the latter words referred to a death 
either before or after testator’s death, and that 
each grandson took a base or determinable fee, de- 
feasible by his death without living issue, leaving 
the other grandson surviving. (First Nat. Bank v. 
De Pauw [U. S. C. C: Ind.], 75 Fed. Rep. 775 ) 
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Notes of English Cases. 
EXCHANGE—ALTERATION.-—There is no 
duty on the acceptor of a bill of exchange to see, 
before he accepts the bill, that it is not so drawn as 
to render a subsequent fraudulent alteration possi- 
ble. 


BILL OF 


s. drew a bill of exchange on the respondent. 
The bill was drawn upon a stamp sufficient to cover 
a much larger sum than that which appeared on the 
face of it, and spaces were intentionally left in the 
body of the bill which would facilitate alterations. 
After the respondent had accepted the bill, S. 
fraudulently inserted words and figures which al- 
tered the amount from £500 to £3,500. The bill so 
altered afterwards came into the hands of the ap- 
pellant as a bona fide indorsee for value. Held, that 
the respondent was rot liable for more than £500, 
the original amount of the bill. (Scholfield v. Lord, 
75 L. T. Rep. 254.) 


Company.— A limited company was empowered 
by its memorandum of association to increase its 


capital as provided by the articles. The articles pro- 
vided that the company might increase its capital, 


any such increase to be considered as part of the 
original capital and to be subject to the same pro- 
visions. There was no provision in the memo- 
randum to the original articles for the priority of 
any shares. The company altered their original 
purported to non-cumulative 
preference shares by way of increase of capital sub- 
ject to certain restrictions. Held, (following Hut- 
ton v. Scarborough Cliff Hotel Company, 12 L. T. 
tep. 288, 289, 2 Dr. & Sm. 521; 4 DeG, J. & Sm. 
672) that the issue of the preference shares was 
wholly invalid and that the holders thereof were 
not shareholders of the company at all, and were en- 
titled only to restitution. (Andrews v. Gas Meter 
Company, Limited, 75 L. T. Rep. 267.) 


_ Qe 


articles and issue 


Correspondence. 


KANSAS AND THE MEXICAN Doar. 
To the Editor of the Albany Law Journal: 

Dear Sir: The populists in control of the legis- 
lature of Kansas, according to a press dispatch 
from Washington, are threatening to make the 
Mexican silver dollar alegal tender in that State, 
claiming the authority under the provision found in 
section 10 of article 1 of the Constitution of the 
United States, which reads as follows : 

‘‘ No State shali enter into any treaty, alliance or 
confederation, grant letters of marque and reprisal, 
coin money, emit bills of credit, make anything 
but gold or silver coin a tender in payment of 
debts, pass any bill of attainder, ex-post facto law, 
or law violating the obligation of contracts, or 
grant any title of nobility.” 
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The suggestion that the State of Kansas derives 
any power to make the Mexican silver dollar a legal 
tender from this negative declaration, grows out of an 
ignorance of the theory of our Constitution, and the 
history which surrounded its development, which 
argues ill for the intelligence of those making it. 
The federal Constitution confers no powers upon 
the States; it limits their powers. The States to-day 
have all of the powers which they had as independ- 
ent sovereignties, except as they are specifically, or 
by necessary implication, limited by the provisions 
of the federal Constitution, and the clause denying 
tothe States the authority to ‘‘ make anything but 
gold and silver coin a tender in payment of debts,’ 
is to be understood as inhibiting a power which 
would otherwise inhere in the State, and not as an 
authority for action npon the part of the State. 

The Constitution itself furnishes this rule of con- 
struction, for it declares (article 10) that ‘‘ The 
powers not delegated to the United States by this 
Constitution, nor prohibited by it to the States, are 
reserved to the States, respectively, or to the 
people.” There is no suggestion that the Consti- 
tution confers any powers upon the State; they are 
simply to retain those powers which are not pro- 
hibited to them, or which have not been ‘‘ dele- 
gated to the United States by this Constitution.” 
Prior to the adoption of the Constitution, and 
during the prevalence of the articles of confedera- 
tion, the States had exercised the right of making 
various articles a legal tender in the payment of 
debts. Being appealed to by the Continental Con- 
gress, nearly all of the States enacted statutes 
making the continental paper issues a legal tender, 
and as early as 163L Massachusetts had declared 
Indian corn to be a legal tender at its market-price. 
Later, the same State made musket balls a legal 
tender, and in 1690 it declared colonial notes to 
have debt-paying power. England, in 1694, made 
bank notes a legal tender, and Sweden, in 1700, 
endowed her iron and copper coins with this high 
prerogative of money. In 17382 Maryland made 
tobacco a legal tender at 1d. per pound, and corn 
was given the same power at 23d. per bushel, while 
in the State of Frankland (now a part of North 
Carolina), in 1785, linen at 3s. 6d. per yard, whisay 
at 2s. 6d. per gallon, and peltry were used as legal 
tenders. (Wheeler’s History of North Carolina, 
94.) The Constitution, in section 8 of article one, 
had delegated to congress the power to ‘‘coin 
money, regulate the value thereof, and of foreign 
coin,” but it had not prohibited to the States the 
power to make other things a legal tender, and it 
was to accomplish this purpose, and to give to the 
Federal government the full control of the money- 
making power, that the provision found in section 
10 of the same article was enacted. Chief Justice 











Ellsworth and his associate, who represented Con- 
necticut in the constitutional convention, in their 
report to their constituents of the proceedings of 
the convention, say that the new Constitution pro- 
vides that no State ‘‘shall make anything but 
money a legal tender for the payment of debts,” 
showing clearly that their understanding of the clause 
was that the States were denied the power which 
they had heretofore exercised of making commoii 
ties a legal tender. 

But, were it to be conceded that this clause, pro 
hibiting the States making “ anything but gold and 
silver coin a tender in payment of debts,” an- 
thorized the States to make statutes declaring suc|; 
coins to be alegal tender, we should still find our- 
selves confronted by an unsurmountable barrier in 
the case of the Mexican dollar, The power is 
given to congress to “coin money, regulate the 
value thereof, and of foreign coin.” To give to the 
Mexican dollar, which is merely bullion, a coin value 
inthe payment of debts nearly fifty per cent in ad- 
vance of its bullion value, is to ‘‘ regulate ” the value 
of foreign coins, a power specifically delegated to 
congress, and one which is, by necessary implica- 
tion, denied to the States. It will be seen, there- 
fore, how remote is the possibility of any disturb 
ance of our financial system by the threatened in- 
tervention of Kansas in the endowing of the Mexican 
dollar with the legal tender quality. The States 
have absolutely no control over the question, and 
the suggestion from Kansas is absurd . 

Yours, truly, 
Ben S. Dean. 

JAMESTOWN, Nov. 23, 1896. 
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Mortuary Law, by Sidney Perley, Esq., of the 
Massachusetts Bar. 

Mr. Perley has produced in his Mortuary Law a 
very useful and acceptable work, and one whic, 
from our large annual increase in population and 
for sanitary and various other reasons, will prove o! 


-no inconsiderable value. 


He shows the principles of the common law, 
which is still, for the most part, in force in all our 
States, which underlie all laws concerning desl 
human bodies, beginning with the body's last sick- 
ness and giving its terrestrial rights and those «f 
others in it henceforth. 

The work is copiously annotated, giving citations 
of both English and American cases, and is an in- 
teresting book to read as well as one profitable to 
study. 

Published by Geo. 
Boston. 


B. Reed, Law Publisher, 
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The Albany Law Journal. 


ALBANY, DECEMBER 5, 1896. 


Current DZopics, 
causes of action 


TRHE 


demonstrates, perhaps, more than any other 


appearance of new 


ing evidence was offered by several of the most 
prominent surgeons in England with regard to 
the custom of the medical profession. Not only 
the defendant, but such eminent surgeons as 


| Sir Thomas Spencer Wells, Lawson Tait, and 


other leaders of the profession, affirmed that 


| they would refuse to perform any operation 
| 


fact the development and broadening influence | 


of the law. ‘The Court of Appeals in a recent 
case gave its sanction to anaction which was 
new to the legal fraternity, and wrote that 
changes in life and custom must, of necessity, 
give rise to different remedies to be recognized 
by jurisprudence and enforced in an appropriate 
Not long Kitson-Playfair 
trial in England attracted interest principally 


manner. ago the 


because of the originality of the questions pre- 


sented to the Court, and because the relation of 


physician and patient, as well as that of lawyer 
and client, being so close to the welfare and 
necessities of the community, attracts the most 
intense criticism and attention of all. Last week 
in London a judge and jury were asked to 
determine whether a surgeon is justified in pur- 
suing an operation beyond the limits fixed by a 
patient, or, to put it more clearly, is it the right 
and duty of a medical man to override the known 
and expressed wishes of a patient, even in the 
best interests of health or life of the sufferer. 
The action was one brought by a hospital 
Beatty against Dr. Charles J. 


nurse named 


J. Cullingworth, an eminent London surgeon. | 


The defendant performed the operation of 
double ovariotomy upon Miss Beatty at St. 
Thomas’s Hospital two years ago. The plain- 
tiff’s case was that she distinctly forbade the 
surgeon to go beyond the single operation. In 
consequence of his having exceeded his instruc- 
tions, she had been compelled by her conscien- 
tious scruples to break off her marriage engage- 
ment. ‘The defence was that she had given at 
least tacit consent to whatever operation might 
prove necessary, that under the circum- 


stances the doctor’s action was warrantable and 


and 


imperative. 

The chief issue was unfortunately somewhat 
obscured in the course of the trial, and the 
result was a practical vindication of the surgeon. 
Public opinion, however, is by no means unani- 
mous in approving the verdict. Some surpris- 


Vor. 54 — No. 23. 


| tion for a surgeon to assume. 


restriction as the plaintiff 
The public will nat- 


under such a 
declared she had imposed. 
urally regard this as a decidedly arbitrary posi- 
If such be the 


universal attitude of the profession, then every 


, man who seeks the aid of a surgeon must sub- 





mit himself unreservedly to his knife or go 
without surgical assistance. In a case of hip 
disease, for instance, the patient cannot have 
the option to forbid amputation if he submits 
to an operation which is expected to be merely 
for the purpose of examining the seat of the 
mischief. The most simple operations may be- 
come the most serious upon the surgeon’s sole 
responsibility, and the patient can make no 
complaint, provided only that the operator has_ 
acted according to his best judgment. Such is 
the unlimited authority which the leaders of 
English surgery demand before they will place 
their skill at the service of a patient. And if 
the leaders, then, of course, the most humble 
member of the profession as well, for it is ad- 
mitted that the rule must be universal. 

In Miss Beatty’s case it was admitted by Dr. 
Cullingworth that on coming into the operating 
room she forbade him to do more than the sin- 
He says that he replied that 
She de- 
He 


argues that she was not in a sufficiently calm 


gle operation. 
she must leave that to his discretion. 
nies that he made any such response. 
frame of mind to give any instructions at such 
a time, and that taking her place upon the 
operating table was tacit consent to his using 
his full discretion. He admits that when he 
found conditions which, in his opinion, de- 
manded the double operation he hesitated and 
remarked to his assistants : 

“Considering the patient’s wish, this case in- 
volves serious complications, and I shall have 
to consider a bit.” He decided on overriding 
the patient’s wish in the interest of her health. 

Sir Thomas Wells, perhaps the greatest ex- 
pert in such cases, testified that, judging from 
Dr. Cullingworth’s notes of the case, he did not 


think the double operation was necessary, but 
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he had no doubt the doctor had acted consci- 
entiously. Dr. Cullingworth and his assistant 
affirmed that the patient’s heaith and life would 
both have been imperiled by failure to com- 
plete the operation. She might have lived ten 
years, but the operation was absolutely neces- 
sary for radical cure. Both judge and jury 
took Dr. Cullingworth’s view of the case and 
his duty with regard to it, and the verdict was 
promptly in his favor. 

The real issue, however, as to whether or 
not the surgeon had a right to exceed his in- 
structions, was lost in the evidence as to the 
practice of medical men, and as to the direc- 
tions of the plaintiff. 
particularly in view of the testimony of a medi- 


This seems unfortunate, 


cal expert, that Cullingworth need only have 
performed the operation which the patient re- 
quested. 


Last week Judge Martin J. Keogh, of New 
Rochelle, granted a stay of proceedings in the 
case of Arthur Mayhew, a colored man who 
was sentenced to be executed this week at the 
State prison, at Sing Sing, for the murder of 
Stephen Powell, a well known resident of 
Hempstead, L. I., who was killed in a street of 
that village on the night of March 7, 1896. 
Mayhew was tried and convicted in April at a 
term of the Supreme Court, held at Long Island 
City by Mr. Justice Keogh, and the convic- 
tion was unanimously affirmed by the Court 
of Appeals on October 13. The principal 
witness against the prisoner was another col- 
ored man, named John Waynes, who confessed 
that he accompanied the defendant at the time 
the crime was committed, and who subse- 
quently pleaded guilty himself. to a charge of 
manslaughter in the first degree, upon which 
plea he is now imprisoned at Sing Sing. 
Waynes now declares that he swore falsely 
upon the trial, and that he did not see Mayhew 
at all on the night Mr. Powell was killed, until 
some time after the murder. Judge Keogh 
will hear argument upon the defendant’s mo- 
tion for a new trial in Brooklyn on Thursday 
next. In the opinion of the Court of Appeals, 
Judge Edward T. Bartlett, speaking of Waynes, 
said: “This alleged accomplice of the de- 
fendant was the principal witness for the peo- 
ple, and it is undisputed that the conviction of 
the defendant would not have been possible in 








the absence of his testimony.’’ The court, 
however, characterized the corroborating evi- 


dence as most persuasive and impressive. 


The oddest, and perhaps, the funniest lawsuit 
of recent record occupied the attention of a 
Scotch court at Oban on November 18, 1896. 
John Turner, -a poultry raiser, claimed damages 
in £50 from a local distillery company because 
it had been the cause of his hens and chickens 
becoming habitual drunkards. A little brook 
flowed from the distillery through the plain- 
tiff’s farm, and on six days in the week, he as- 
serted, the water was so polluted with alcoholic 
refuse that the poultry which drank from it 
became regularly intoxicated. ‘Turner told the 
story of the moral and physical downfall of his 
ducks and hens in lugubrious detail. It was a 
new hen which he had bought in Laggan that 
had led the whole flock astray. The defend- 
ant’s lawyer interrupted at this point to suggest 
that the poultry were afflicted with “ gapes,” 
which had been introduced by the Laggan hen. 
“Yes,” responded the plaintiff, ‘ whiskey 
gapes.” 

He went on to say that on Sundays, when the 
distillery was not in operation, the condition of 
his flock was pitiable, but Mondays were their 
worst days, for then they drank excessively and 
fell into the water frequently, and he had to 
employ a boy to look after them. They would 
take no food until they had first paid a visit to 
the brook. In fact, their conduct was thoroughly 
reprehensible, and the ducks were no better 
than the hens. When they came back from the 
brook they spent the day in sleeping and fight- 
Turner admitted that he had 
some sober hens, but the drunken ones broke 


ing alternately. 


their eggs, and, all in all, the demon alcohol 
had quite destroyed the profits of his business. 

At the conclusion of his testimony the plain- 
tiff triumphantly produced the wicked Laggan 
hen in court. The dissolute creature was 
brought in in a large wicker cage and placed 
upon the bench in front of Sheriff Mactavish, 
who presided. ‘This colloquy then took place. 
The plaintiff's lawyer asked: 

“Was this hen at the distillery brook this 
morning ?” 


‘“*Any one could see that,” responded Tur- 
ney. 
“Ts it sober ?” 
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“Ttis not.” The behavior of the bird seemed 


to justify this answer. It sat on the bottom of 


the cage, stretched its neck up through the 


bars, and crooned to itself in what the plaintiff | 


termed ‘a maudlin style.” 

“ How are the other hens to-day ?” 

* Worse than this one.” 

“Was this the only one you could 
court ?” 
“Yes.” 
‘© Why ?” 


“ The rest were too drunk.” 


“So that, on the whole, the Laggan hen is | 


not the worst?” 

“That is so.” 

“ How do you account for that?’ 

‘She can stand it better.” 

The counsel for the defence wished to read 
an article by Andrew Lang referring to a some- 
what similar case. 
as Mr. Lang was not present. 
replied that Mr. Lang 
but had failed to appear. 
When both 


Sheriff Mactavish confessed himself puzzled, or 


The other side objected, 


had been summoned, 
The court ruled out 
finished, 


the evidence. sides had 


rather he said that the case being a peculiar 
one he would reserve his decision. 

After adjournment of 
offered the wicked Laggan hen half a glass of 
whiskey, which it began to imbibe greedily. Soon 
it began cackling at a great rate, to the intense 
amusement of the bystanders. 

Such is, in substance, the version of this ex- 
traordinary case printed by the local news- 
papers. 
to tell a lie, at least not so ingenious a lie as this. 
At all events, if the story is not true, it is quite 
good enough to be true. 

A convention to frame a new constitution 
for the State of Delaware met in Dover on the 
first day of this month, after a period of over 
fifty years, during which there has been much 
discussion and contention as to whether such 
a body should assemble. 

Prior to the war the Democratic party, under 
the leadership of James A. Bayard, demanded 
at each recurring State 


constitutional reform 


convention. The Whigs, controlling the State 
under the direction of John M. Clayton, turned 
Since the war the 


Republican party has clamored for a new deal 


a deaf ear to the demand. 


The counsel 


| om 
and new conditions, and for many years the 


bring to | 


the court somebody | 


Scotch newspapers were never known | 





Democratic leaders refused to listen to the 
demand. 

The present Constitution, in its purely politi- 
cal phases, was framed in 1791, and was the 
handiwork chiefly of John Dickinson, who had 
just come to the State from his labors in the 
Philadelphia convention of 1787, which framed 
the Constitution of the nation, At that time, 
Delaware had hardly 60,000 inhabitants, di- 
vided almost equally among the three counties 
of New Castle, Kent and Sussex. It thuscame 
about that the popular strength conformed with 
the sectional, and the question of representa- 
tion according to population, which had played 
so conspicuous a part in the establishment of 
the American congress, and is to-day the cen- 
lawmakers, 
evoked no The 
counties received equal representation, three 


tral problem of the Delaware 


consideration whatever. 
senators and seven representatives to each. 
Forty years later, because of the growth of 
litigation, that part of the Constitution refer- 
ring to the courts had become inadequate to 
the needs of the State, and the convention of 


1831 was called. Although the population had 


| already become conspicuously uneven as among 


the counties, the question of increased repre- 
Thus 


county representation was tacitly, if not ac- 


sentation played an insignificant part. 


tively, fastened upon the State by the conven- 
tion of 1831. New Castle county already had 
fifty per cent more inhabitants than Kent in a 
later 


total population of 77,000. Ten years 


this inequality became more marked. New 
Castle county gained 4,000 inhabitants, while 
Kent and Sussex lost 3,000. 

This growing inequality was cause for agita- 
tion, which resulted in the constitutional con- 
vention of 1852. The amendments it adopted 
were defeated at the succeeding election. Dur- 
ing the next four or five years the Whig party 
Its great leader, John M. Clay- 
The Democratic party took 


passed away. 
ton, died in 1855. 
its place, and when the civil war broke out the 
Bayards and the Saulsburys were in absolute 
control of the politics of the State. Clamor 
for constitutional reform did not cease, but the 
new opposition, which soon developed into the 
Republican party, was too weak for many years 
to enforce its demands. The slave was made 
free, but the word “ white ” could not be elimi- 
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nated from the Constitution of Delaware. It 
is there to-day. It was not until 1891 that the 
agitation for constitutional reform gave promise 
of success. In the legislature of that year, 
John Pilling, a Republican senator of New 
Castle county, offered an amendment to Article 
1X of the Constitution, striking out the require- 
ment that a special election should be held in 
order to call a convention, and substituted 
therefor the provision that a vote might be 
taken at any general election. This amend- 
ment received the necessary two-thirds vote in 
1891, and the further needed three-fourths vote 
and the approval of the Governor in 1893, and 
thus, at last, after sixty-two years the door to 
constitutional reform was unlocked. The vote 
for or against a convention was taken at the 
general election in 1894, when nearly 23,000 
votes out of a total of 38,000 were cast “for a 
convention.” About 2,400 were cast “ against 
a convention,” and the rest of the voters neg- 
lected to express their wishes. The delegates, 
ten from each county, were elected at the 
recent election, 

The delegates who will convene at Dover on 
Tuesday, to do what John Dickinson and his 
co-laborers did just 105 years ago, will be con- 
fronted at the start with a very ugly contest, 
involving the seats of the whole Kent county 
delegation of ten members. ‘Twenty members, 
ten from each of New Castle and Sussex, have 
undisputed credentials, and they will organize 
the convention and then proceed to consider 
the qualifications of the contestants from Kent. 
It is a case where neither of the contesting 
delegations have regular or valid certificates 
of election. Neither can, therefore, take their 
seats until the convention has determined who 
the true claimants are. The general result of 
the Kent county election is now in litigation, 
but the determination of the courts can in no 
way limit the absolute power of the convention 
over the qualifications of its own members, 
The contest will hinge on the action of the 
majority of the board of canvass in refusing 
to count the returns from eight of the sixteen 
election districts in Kent county, and thereby 
figuring up a majority of 238 for the Demo- 
cratic county ticket, including the delegates to 
this convention. The Democrats justified their 
refusal to make a full return or count by charges 
of wholesale bribery and violence on the part 





of the Union Republican organization. If all 
the returns had been counted as made by the 
fifteen inspectors — in one district no election 
was held because of the violence of the voters 
—the Union Republican delegates would have 
been elected by 264 majority. 

Of the twenty delegates whose titles are un- 
disputed, eleven are Democrats and nine Re- 
publicans. Fortunately, and for the first time 
in the State’s history, no one expects to see a 
partisan determination of the question. A 
powerful sentiment has been at work from its 
inception to keep partisanship out of the 
convention. 

The convention will have little difficulty in 
dealing with the half-dozen other important 
measures of reform. The delegates will prac- 
tically agree on the abolition of life tenures for 
the judiciary, and they may agree on making 
the office elective. They will certainly sim- 
plify the system. Now three judges must sit 
They 
will make all county offices elective for terms 
of four years. At present the clerks of the Su- 
perior and Orphans’ Courts, and the prothono- 
tary, register of wills and 


in all the courts, except in Chancery. 


recorder of deeds 
are appointed by the 
five years. All these 


by fees, which 


governor for a term of 
county officials are paid 
have 


grown to enormous 


amounts. They will be put on salaries, and 
the fees will be reduced and turned into the 
county treasuries. Justices of the peace, who 
are now appointed by the governor for terms 
of seven years, will be made elective, each in 
his own hundred or township. The attorney- 
general, who is now appointed by the gov- 
ernor. and the state treasurer and auditor, 
who are elected biennially by the legislature, 
will all three be made elective officers. The 
governor has nearly three hundred appoint- 
ments to make, including the sixty-one regis- 
trars of election. The convention will prob- 
ably be in session for two months, and if par- 
tisanship and county jealousies do not appear, 
will probably accomplish many radical im- 
provements in the fundamental 
State. 


law of the 


Insurance of $25,000 on the life of Helmas 
Romaine, a wealthy Paterson (N. J.) citizen, 
who committed suicide a week ago, has been 
paid by a New York company. A peculiar fact 
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about the matter is that had he delayed his 
suicide half an hour the policy would have ex- 
pired. 
and one of them was unconditional and the 
other had a clause in it which has been ad- 
justed to the satisfaction of his family. In 


He had two policies, each for $25,000, 


spite of his wealth Romaine was given to pay- 
ing his insurance premiums with notes. His 
note was taken for the renewal of the uncondi- 
tional policy. When it fell due he declined to 
pay it, apparently not caring whether the policy 
was renewed or not. Agents of the insurance 


company sued on the note and got a judgment. 


They have a queer way of dispensing justice 
It is stated as a fact that 
not long since two men were arrested for intoxi- 


in Sullivan county. 


cation, and when they were arraigned before a 
justice of the peace and told that they must 
pay a fine of $3 each, they demurred, on the 
ground that the constable who arrested them 
was as drunk as they were. The constable 
said: ‘‘I ain't as drunk as the squire.” At 
this the squire said: “Boys, this is a mixed 
up mess, sort of a job lot, and I will let you go 
providing you can raise a dollar among you for 
the drinks.” This they all agreed to, and went 
forthwith and blew it in. 


A suit involving $22,500 was begun in the 
United States Court at Baltimore in November 
last. It originated in a deal in February, 1892, 
in the general issue of the bonds of the Mary- 
Edward F. 
Keene, of Philadelphia, is the plaintiff, and G. 
O. Wilson, of Baltimore, and M. W. Gilmor, are 
the defendants. 


land Central Railway Company. 


Mr. Keene was on the witness stand, and 
claimed that he had been induced to purchase 
$30,000 of bonds of the Maryland Central Rail- 
way at seventy-five cents on the dollar, it being 
represented to him that a deal was then in 
progress by which the bonds would at once be 
in demand at par. The matter was fixed up in 
Mr. Gilmor’s office, who said that a profit of 
It was agreed that this should 
be divided among the three. 

The interest on the bonds was paid for a 
In the 
general settling up of the affairs of the road, 


$7,500 was sure. 


time, but a purchaser was never found. 


the bonds, which were of the fifty-year general 
mortgage variety, became worthless, and Mr. 





Keene was out the $22,500 paid forthem. He 
claims that he was inveigled into the deal for 
the profit of Gilmor and Wilson, and sues them 
to get back his money. 

The defendants claim that Mr. Keene knew 
he was taking his chances, and that the bonds 
would have gone above par had not the deal 
fallen through when the Reading leased the 
Lehigh Valley Road, which was to have guar- 
teed the Maryland Central’s bonds. 


Hon. Andrew D. White, one of the Vene- 
zuelan boundary commissioners, in a recent in- 
terview, said that in the light of recent diplo- 
matic correspondence between this country and 
Great Britain, he considered peace as perma- 
nently established between the two nations. 
“ The establishment of arbitration has been, in- 
deed, honorable to the administration, and 
seems assured to act asa guarantee for a peace- 
ful settlement of all difference, no matter how 
perplexing, that may hereafter arise between 
the United States and England.” 

Touching upon the work of the commission, 
Mr. White said that they had their evidence 
over the boundary dispute in shape, and, while 
no opinion had been expressed by the commis- 
sioners, or actual decision as to the merits of 
the case reached, still things were in such shape 
that the commission could now report on the 
whole matter at any time the president desired 
them to do so. He did not think, however, 
that the evidence collected or the report of the 
commission thereon would ever be made pub- 
lic. Continuing, he said: ‘ The commission 
has brought together a large mass of important 
material, sifted and classified it, and brought it 
into proper connection with the matter at large. 
It has prepared, probably, the best map ever 
made of the whole territory between the Orinoco 
and the Essequibo rivers, and in addition, 
special maps, historical and geological, which 
will be published with the documents to the 
number of twenty or thirty. All of this mate- 
rial will be transferred to the arbitration tribu- 
nal, and cannot fail to be of the greatest use to 
them, saving them a vast deal of trouble and great 
expense, and also enabling them to discharge 
their duty in much less time than they other- 
wise could have done. The work, therefore, 
of our commission has been preliminary and 
preparatory for the work of the arbitration 
tribunal.” 
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INCONSISTENT DEFENSES 
UNDER THE CODE. 


genes the common-law system of pleading be- 

fore the iconoclastic influence of the Civil 
Code had wrought a change, the defendant was 
permitted, with leave of court, in different pleas, to 
set up as many different grounds of defense as he 
might have or thought necessary, notwithstanding 
the fact that they might appear to be contradictory 
or inconsistent; and while this system of pleading 
has given way to the new or code system in most 
of the States of the American Union, as well as in 





England itself, yet it is the source from whence we 
obtain many of the rules under the Code, and resort | 
is often had to the old system in order to obtain the 
principles upon which the very science of pleading | 
is founded, and to ascertain the rules to be applied 
to regulate a pleading —an answer—under the 
Code, when a defendant seeks to avail himself of | 
more than one matter of defense, to defeat his ad- 
versary’s complaint. 


| 
| 
| 
| 
| 
| 
Norule of pleading under the common-law prac- | 
tice prevails which requires that any matters set 
up by way of defense must not be contradictory, | 
but the rule is rather, that when separate defenses | 
cannot be reconciled they could always be preferred 


in separate pleas, and if either plea, thus set up, | 


was consistent with itself and sufficient to bar the 
cause of action, the plaintiff must fail in his suit. 
1 Chitty on Pleading, 542; 1 Troubat & Harly, part 
1, p. 470; Cohrs v. Fraser, 5 8S. C. 351, And the 
rule has been promulgated in those States having 


the old, or a modification of the old system, where 
a party is allowed to plead as many pleas as he may 
deem necessary for his defense, and that in such 
case each plea stands as an individual defense, 


forming a separate and distinct issue, and that, 
when the pleas are constructed in conformity to 
this limitation of separate statement, no objection 
lies to them, or either of them, upon the ground 
that the one is antagonistic to the other as to mat. 
ters of fact therein contained. 
put in evidence to sustaim any other plea, as an ad- 


Nor can one plea be 


mission thereof, or to support the averments of the 
declaration, for if the plea is to be considered at all, 
it must be as a unity, and if it then constitutes a 
complete defense to the action, it is invulnerable 
upon the attack for inconsistency. Farman y. 
Childs, 66 Ill. 544; Peters v. Ulmer, 74 Pa. St. 402; 
Pope v. Welsh, 18 Ala. 631; Clements v. Cribbs, 19 
id. 241; Child v. Allen, 33 Vt. 476; Nadenboush v. 
Sharer, 2 W. Va. 285; Fowler v. Davenport, 21 
Tex. 626; Kimball v. Bellows, 18 N. H. 58: Hall v. 





Clement, 41 id. 166; Bank v. Otis, 53 Me. 133; Tur- 





ner v. Beatty, 24 N. J. L. 644; Jones v. State, 100 
Ala. 215; Gould Pl. 399. 

The simplification of law suits was the principle 
and only motive that the framers of the Code had 
in mind, and that led to its adoption at an early 
day in New York, and for similar reasons other 
States followed that State, until now a majority of 
the States have abrogated the common law and 
have adopted the Code system; but the careful in- 
vestigator will sometimes doubt, when groping 
through the immense mass of adjudicated cases | 
volving matters of practice, that the object had in 
view in adopting the new system has been realized, 
and yet its manifest superiority in many respects 
over the common-law system is apparent. Every- 
one will admit that the Code practice should be 
consistent with itself, and if inconsistency be en 
grafted upon it, nothing but interrainable confusion 
will be the inevitable result. 


The two systems are in many respects incongru- 


| ous, and when they are so blended together that all 


distinction is obliterated, asa necessary inference, a 
system will be the concomitant result, that will be 
far inferior and illimitably less effectual than 
either. 

The object of a law suit is the ascertainment of 
truth, the confirmation of fidelity, justice and 
honesty over infidelity, dishonesty and fraud, and 


| the real purpose of pleadings, by simplification, is 


to bring the matters in dispute between the con- 
tending litigants before the court in an intelligent 
manner, so that the truth may be thus ascertained 
by it. It may be asked, if the elicitation of truth 
is the object of the suit, shall a party be per- 
mitted to enter the legal forum and lay before the 
tribunal of justice a pleading, in justification of his 
position and in support of his contentions, which 
the law requires shall be verified by oath, not 
thereby to make it evidence, but asa badge of good 
faith and a warrant of the truth of the statements 
therein contained, having upon its very face a lie ? 
If this may be done, and if this is in harmony with 
the spirit and theory of the reformed system, then 
inconsistent defences should be allowed ? But, if 
in the search after truth by virtue of the suit, and 
in the elicitation of the truth, courts will permit a 
party to plead defences which are inconsistent to the 
extent that if one be true the other must of neces- 
sity be false—permit him to match truth with a lie, 
in concocting a defense—may it not then, with much 
show of reason, be said that courts will be converted 
into tribunals of refuge where the wicked, dis- 
honest and unconscionable litigant may hie himself 
to escape his just obligations and responsibilities, 
and thus avoid ‘‘rendering unto Caesar the things 


that are Caesar's.” 
Fiction is no longer the foundation of the plead- 
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ings as at common law, the Code having abrogated 
the fictitious and substituted the real in its place; 
facts, logically arranged, is the foundation of the 
pleading, and only facts susceptible of positive 
proof are produced, to maintain the cause of action, 
or as a justification of the defence interposed. 

According to the Code a defendant may plead as 
many defenses as he may have, whether they be 
such as have been denominated legal or equitable, 
under the former practice, or he may plead both; 
and in Missouri they must be consistent, while in 
Iowa they may be inconsistent; and in most States 
there is a further provision that such defenses shall 
be separately stated and numbered and must refer 
to the causes of action intended to be controverted. 
Under these statutes the courts of last resort of 
many of the States have announced the broad and 
sweeping doctrine that inconsistent or contradictory 
defences may be pieaded in one answer, provided 
only that each shall be separately stated and be 
consistent with itself; or, in other words, if the 
plea or defence, regarded as an entirety, be other- 
wise sufficient in point of form and substance, it is 
not to be disregarded or considered objectionable 
merely because it is inconsistent with some other 
defense embodied in the same answer. A con- 
struction of the provision of the Code, it seems to 
me, based entirely upon the letter, and not upon the 
letter and spirit of the statute. Text-writers, too, 
have promulgated the same rule in explicit language, 
basing their text upon the decisions of the courts 
announcing the broad rule. What the true nature 
of the defences were that these courts considered 
when establishing this rule will be seen later on in 
this article. 

The fundamental principle upon which the reason- 
ing in these cases is based is found in the Code pro- 
vision to the effect that a defendant may plead as 
many defences as he may have, and under this, as a 
primary right, the doctrine is founded. 

It is not denied that a party may set up all his 
defenses to defeat his adversary’s claims against 
him, but was it the intention of the framers of the 
Code to extend the right to plead something 
as true that, in fact, 
is of necessity no 


is false, and if false, 
at all? No one 
will contend that there is an intention in the 
Code to discriminate against the plaintiff in the 


defence 


suit by extending to the opposing party privileges 
not accorded to him. And would it not be just as 
compatible with reason to assert that the plaintiff 
might set up in his complaint inconsistent causes of 
action, or a state of facts constituting his causes of 
action which are contradictory with each other, as 
it is to insist that the defendant has this right in 
making his defence against the complaint ? Surely 
there is as much reason in the one case as in the 





other. It is beyond cavil that it was the evident 
intention of the Code to place the contending parties 
litigant upon the same footing, the plaintiff being 
required, by his complaint containing a narration of 
the facts upon which he seeks to recover, to inform 
the defendant of the real nature of his claim or 
demand ; and shall we not say that it was a like 
intention in the minds of the framers of this Code, 
who enacted the one as they did the other, to com- 
pel the defendant, if he seeks to maintain an affirma- 
tive defence, to defeat the cause of action, to give 
the plaintiff also the true information as to the real 
nature of such defences? Without this edmonition 
on the part of either party the issue would be beset 
with uncertainty and the result befogged with dis- 
aster. Any other theory is without right or reason. 
The law is always impartial. 

I take it as axiomatic that what may be pleaded 
may also be proven. So that if inconsistent defences 
are to be allowed, evidence sought to be introduced 
to establish them cannot be excluded at the trial 
upon objection to its inconsistency, and if the de- 
fences interposed be contradictory to the extent 
that if one be true the averments contained in the 
other must be untrue, and if the rule that what may 
be pleaded may also be proven obtains, we find a 
court of justice, in its endeavor of sifting for truth, 
assuming the absurd and ridiculous position of per- 
mitting a party to introduce proof to sustain one 
state of facts in one breath, and in the next breath 
receives testimony adduced by the same party tend- 
ing to maintain a proposition of which the facts are 
directly contrary to the facts upon which the first 
proposition is based. Both cannot be true, from the 
evidence, nor can both be true from the state of 
facts as detailed in the answer. Should such a 
pleading be sanctioned, a party could blow hot and 
blow cold all in one breath. The whole scheme, if 
carried to its logical conclusion, would end in a 
farcical uncertainty and inextricable perplexity, and 
would have a tendency toward immorality in stimu- 
lating the encouragement and commission of perjury. 
As the real purpose of the pleadings is the elimina- 
tion and determination of the truth of a legal con- 
troversy, courts ought in every case practicable to 
strive to harmonize the letter and the spirit of the 
Code, and thus carry out the evident intent of the 
framers. It may be asserted that truth, pure and 
undefiled, is absolutely unattainable. The answer, 
then, is, that if this be true, then there is nothing 
to prevent courts from compelling an approxima- 
tion to the truth by requiring that parties shall 
spread upon its records only such pleas as are not 
so repugnant as to prove the falsity of the one by 
the exhibition of the other. 


Perhaps courts, in holding that inconsistent de- 
fences can be set up in one answer— inconsistent to 
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the extent that both cannot be true—have been actu- 
ated by a desire to harmonize the new with the old 
practice, and to this extent have adopted the com- 
mon-law rule, and have felt themselves under obli- 
gation to recognize the binding force and effect 
If so, they 
Code 


inconsistent 


of the authorities under that system? 
have too far. The decisions 
states, the right to plead 

defences, at first seem to be irreconcilably conflict- 


gone from 


upoo 


ing, some, and by far the majority, holding that it 
is permissible, and the others denying the right in 
unqualified terms; and yet, upon careful investiga- 
tion of the cases maintaining the doctrine, it will 
be found that nearly, if not all, of these authorities 





having thus annonnced the rule, are either mere | 


dicta, or are cases in which the defences set up were, | 


in fact, not inconsistent, and it is evident that in all 


such cases the courts did not mean that the defend- | 


ant would be allowed to spread upon its records 
pleas which are so utterly repugnant that if one be 
true the other, as a necessary consequence, must be 
untrue. If this were permitted, would not the 


with the lie upon the very face of his defence, and 


| Conway v. Wharton, 


It has been contended that if it should be held 
that inconsistent defences be not allowed, that the 
statutory right given defendant to plead all his 
defences would be abridged, for it if be a defence to 
the complaint, it notwithstanding, is a defence even 
if it does not harmonize with some other defence 
sought to be introduced. If the statute be construed 
simply according to its letter, in total disregard of its 
spirit, then it is difficult to see upon what principle 
courts can hold that such pleading is not permissi- 
ble. If the letter of the Civil Code, and not the 
letter and spirit, is the rule of construction, then the 
denial of the right to plead inconsistent defences, 
would be a denial of a substantial right, and to this 
extent a nullification of the statute. But happily 
courts of some of the States have not so construed 
the Code. 
Gallup, 5 Minn. 119; Cook v. Finch, 
15 
Shannon, 13. Wash. 404; Steenerson v. Waterbury, 
52 Minn. 211; Bank v. Carter, 13 Wash. 281; Blod- 


Maxwell v. Bolles, 28 Oreg. 1; Derby vy. 
19 id. 407; 


id. 158; Lamberton vy. 


| gett v. McMurty, 39 Neb. 210; Allen v. Olympia 
defendant enter the forum of the tribunal of justice | 7 : ¢ 


in this attitude attempt to eliminate truth, when he | 


admits his own false assertions ? 


nounced the rule unqualifiedly, that inconsistent | 
defences may be pleaded in one answer, but, as be- | 
fore stated, investigation will show that the cases | 


in which the rule has been laid down do not con- 
tain contradictory defences, or that the court, in 


the alternative, made but an inferential ruling upon | 


this very important question. 


all but three or four of the Code States. Buhne 
v. Corbett, 43 Cal. 269; Butler v. 
How. Pr. 282; 
hew v. Robinson, 10 id. 162; Ormsby v. Douglass, 
5 Duer, 665; Springer v. Dwyer, 50 N. Y. 19; Bell 
v. Brown, 22 Cal. 671; Willson v. Cleaveland, 30 


Wentworth, 9) | 
Doran v. Dinsmore, 20 id. 503; May- | id. ; : 
| Drew, 52 id. 565; Siter v. 


; peg: . | Gallup, Cook v. Finch, Conway v. 
The great weight of judicial authority have an- | 


Light & Power Co., 13 Wash. 307; Hartwell v 
Page, 14 Wis. 49. 

The Code of Minnesota, under which Derby v. 
Wharton and 
Steenerson v. Waterbury, supra, were decided, is 
like the Code provision of California, and is to 
the effect that all 
that a defendant may have he may set up, and does 


defences and counter-claims 


not in express terms, as the Missouri statute, limit 


them to consistent ones; and while the authorities 


in Minnesota restrict the defendant to consistent 


r : ‘ 7” . | defenses, there is a long line of cases from Califor- 
rhe rule is announced in unqualified language in | 


nia which establish a rule directly opposite. 
Young v. Bell, 4 Cal. 201; Buhne v. Corbett, 43 
269; Brown, 22 id. 671; Billings v. 
Jewett, 33 id. 93; Will- 


Sell v. 


| son v. Cleaveland, 30 id. 192. 


Cal. 192; Mott v. Burnett, 2 E. D. Smith, 50; Wes- 


ton v. Lumly, 33 Ind. 486; Vail v. Jones, 31 


id. | 


467; Moore v. Williamette Co., 7 Oreg. 355; Barr | 


v. Hack, 46 Iowa, 308; Bruce v. Burr, 67 


N. Y. | 


837; Bank v. Closson, 29 Ohio St. 78; McDonald | 
| vides that the defences which a party seeks to prefer 


v. Ry. Co. 101 Cal. 206; Pavey v. Pavey, 50 Ohio 
St. 600; Billings v. Drew, 52 Cal. 565; 
Italiana v. Sulzer, 138 N. Y. 468; McIlroy v. 
ner, 35 Ark. 555; Lawrence v. Peck, 3 8. Dak. 645; 


Societa | 
Buck- | 


Goodwin v. Wortheimer, 99 N. Y. 149; Stebbins v. 
Lardner, 2 S. Dak. 127; Pike v. Sutton, 21 Colo. | 


84; Duffield v. Ry. Co. 36 Pac. Rep. 622; 
v. Lothrop, 3 Colo. 428; Hummel v. Moore, 25 Fed. 
Rep. 380; Reed v. Reed, 93 N. C. 465; Whedbee 
v. Riddick, 79 id. 521; Summer v. Shipman, 65 id. 
623; Gree v. Hughett School Twp. et al., 5S. Dak. 
452; Ry. Co. v. Warren, 3 Wyoming, 135. 


People 


To the same import is the text in the most recent 
published in 
& Pr. vol 1, 


work upon pleading and _ practice, 
America. Am. & Eng. Ency. PI. 
p. 855, 

Missouri seems to be the only State in the Ameri- 
can Union whose Civil Code, in express terms, pro- 


to defeat his adversary’s recovery against him must 
be consistent, and the court of that State has uni- 
formly held that contradictory defences cannot be 
And prior to 1879 New York had this 
provision, but repealed the restriction in that year. 
Smith v. Cullighan, 74 Mo. 387; Atterbury v. 
Powell, 29 id. 429; Fugate v. Pierce, 49 id. 441. 
An author of no less eminence than Pomeroy, in 


tolerated 


his very excellent work upon Code Remedies, sec- 


799 


tion 722, has, by his announcement of the rule 


established in California, infused a stimulus into 
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the doctrine thus advanced, but I think I am cor- 
rect in saying that both the court and the learned 
author have based their opinion, argument and 
reasoning upon a misunderstanding of the cases 
upon which they seem to base their conclusions in 
support of the doctrine that inconsistent defences 
may be maintained under the new procedure; and 
they have further fallen into error by reason of a 
yague and indeterminate consideration of what in 
reality constitute inconsistent defences. In nearly, 
if not every, case cited by Mr. Pomeroy, to fortify 
his conclusions, it will be found that there is no re- 
pugnancy, as a careful investigation will show, and 
the student will be forced to the conclusion that the 
author was not warranted in announcing the rule 
he did, as being supported by an overwhelming 
weight of judicial authority, but that, im truth and 
in fact, his assertions in this regard are not estab- 
lished by any weight of judicial authority at all, for 
the cases cited by him do not bear him out in this 
particular. Let us examine them. Bell v. Brown, 
22 Cal. 671, he cites, which seems to announce that 
under proper circumstances contradictory defences 
may be set up in a verified answer, but the case is 
one brought to recover a mining claim, and the 
complaint alleged title and possession in the plaint- 
iffs on a day certain, and the answer denied that 
plaintiffs ever had either the title to or ever were in 
the possession of the property, and further charged 
that if the plaintiffs ever did have title to the claim, 


they had abandoned and forfeited it before the | 


entry of defendants. It will readily be seen that 


the “question of title and possession, in such a 
case, might have been pre-eminently a question of 
law, and defendants could not with safety have 
admitted them, the 


justified in pleading the hypothetical facts in 


and hence defendants were 
their 
affirmative defence, and there is, in fact, no incon- 
sistency at all. 

Another is Buhne v. Corbett, 43 Cal. 264, which 
The plaintiff de- 


manded possession of the premises in controversy, 


was an action in ejectment. 


and alleged that on a certain day possession was un- 
lawfully withheld from him by the defendants. 
In their answer to the complaint defendants denied 
that on the day mentioned, or at any other time, 
they entered into possession of the premises, or 
that they withheld the same from plaintiff on said 
day, and further made the aflirmative showing that 
the property was owned by the United States, that 
it had been in the continuous possession and occu- 
pancy of the same from a date long anterior to the 
day charged by plaintiff, since which defendants 
have withheld the land, and that it was used by the 
United States for light-house purposes, and that 
defendants were employed as keepers of the light- 
house upon the property described, at stipulated 
wages, and were the servants of the government 








subject at any time to the orders and commands of 
the government, and that in this capacity they were 
temporarily in charge of the light-house buildings 
and light, onthe Jand, for the sole and only purpose 
of maintaining the lights thereon, averred further 
that they did not then, nor had they ever claimed 
any interest or estate in the property or the improve- 
ments thereon, and that since its reservation for 
such purposes the premises had been in the sole 


| and exclusive possession of the United States by 


and through its employes. This case was based 
upon the announcements in Bell v. Brown, supra, 
but it will 
literally held that inconsistent defences may be 
pleaded, the answers in the case were, in fact, not 
contradictory, the only object was to raise an issue 


be seen at once that while the court 


to the effect that the possession averred by the com- 
plaint was, in fact, the possession of the United 
States, and not the possession of the plaintiff in the 
case, 

The still weaker case of Willson v. Cleaveland, 
30 Cal. 192, is also cited, 
upon Bell vy. Brown, and all that was decided in this 


and is based likewise 
case was that the defendant may deny title in plain- 
tiff, and also plead the further defence of the Statute 
of Limitations, the former being a defence upon 
the merits and the latter a defence at law, which 
the court in its opinion specially held not to be in- 
consistent. Billings v. Drew, 52 Cal. 565, is referred 
to in support of the doctrine, but this case was one 
for the recovery of personal property, and defend- 
ants answered Genying that the plaintiff was the 
owner of the personal property mentioned in the 
complaint, and denied that the plaintiff had at any 
time the possession of the property, and further 
denied that defendant took the property from the 
plaintiff. 
set up in his answer new matter to the effect that 


In addition to these denials defendant 


the property was the property of one Woods, and 
that it was taken by the defendant Drew, as sheriff, 
by virtue of a writ of attachment issued against 
said Woods, at the suit of his co-defendant Skaggs, 
and in this connection, and asa part of this affirma- 
tive defence, it was further charged that the plain- 
tiff claims the property under and by virtue of a 
pretended sale of the goods from said Woods, but 
that such sale was, if made at all, fraudulent and 
for the purpose of hindering and delaying the cred- 
itors of Woods. It would seem that any comment 
upon the facts in this case is unnecessary, for there 
is certainly no inconsistency between them. 

What has been said regarding the foregoing cases 
is also true of the other California cases relied upon 
by Mr. Pomeroy in drafting his text in section 722 
in his work on Code Remedies — Batto v. Vanda- 
ment, 67 Cal. 332, and Amador County v. Butter- 
field, 51 Cal. 526. 
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Bank v. Closson, 29 Ohio St. 78, was an action by 
the bank against Closson upon a promissory note 
alleged to have been executed by him to Fenner & 
Co. and by them indorsed to the bank, before 
maturity. Closson set up as defences (1) denial of 
execution, and (2) that if the signature to the 
note was his, it was obtained by a fraudulent and 
cunningly devised scheme or trick without his 
knowledge, and then further details the particulars 
of the fraudulent scheme, and that the note was 
procured without consideration, and that this was 
known to the bank when it bought the note. The 
Supreme Court very properly held that all these 
matters were rightly preferred, for there certainly 
is nothing contradictory the matters 
charged, for they may all be true. 

The case of Pavey v. Pavey, 30 Ohio St. 600, is 
in all particulars similar to Bank v. Closson, and is 
based upon the decision in that case, there being 
Hence the Ohio 


between 


no distinction between them. 
cases, just as the California authorities, furnish us 
no true light by which we can with safety dis- 
cover the principle and establish the rule which 
they seemingly annvuunce, and thus far there is 
New 
York we get the earliest cases rendered under the 
Code, which hold with the doctrine, and many of 


nothing to sustain the contention. From 


the cases which support this contention cite Hol- 
lenbeck v. Clow, 9 How. Pr. 289, but this was an 
action for slander where the charge, as set out in 
the complaint, was that defendant had stated that 


The 
answer contained a general denial, and further that 


the plaintiff had stolen defendant’s hay. 


all the words spoken by defendant regarding plain- 
tiff with reference to the hay was concerning cer- 
tain hay cut by defendant in 1853, and to which 
hay -plaintiff claimed title, and which hay the 
plaintiff, in the day time, took and removed upon 
adjoining lands, which trespass and transaction, and 
not the crime of larceny, was all that the defendant 
intended by the speaking of the words, and was so 
understood by and explained to all who heard the 
utterance of the words. 
that the defences thus preferred were not con- 
tradictory, but that the allegations after the general 
denial amounted, in legal effect, to nothing more 
than a fortification or of this general 
denial, and in no sense would be an untrue aver- 
ment, even if the general denial were true; and 


It certainly is undeniable 


support 


hence the court, in alluding to them as inconsistent 
defences, was unquestionably in error and miscon- 
ceived the real facts in the case; and the cases 
reviewed and cited by the court do not contain 
contradictory defences, even in the judgment of 
the court, so it surely could not have been the in- 
tention of the court to lay down the proposition, 
without modification, that absolutely inconsistent 
pleas may be admitted; for in commenting upon 





Arnold v. Dinmore, 4 Sandf. 680, cited in Roe vy, 
Rodgers, How. Pr. 356, where the action was 
against a carrier in damages for the loss of certain 
personal property, and the defendant denies his 
ownership of the vessel upon which the goods were 
carried, and further alleged the actual delivery of 
the identical property to plaintiff, and the court 
said that it was quite possible that both of these 
defences might, in fact, be true, and consequently no 
inconsistency existed, and both should have been 
allowed to stand. Andso Butler v. Wentworth, 9 
How. Pr. 282, another case for slander, where the 
defendant stated in his answer he had no recollec 
tion of having accused plaintiff in the manner 
charged, but that if he did do so, the charge was 
true. It will not be denied that if he 
recollection of uttering the slanderous words, that 
he should be permitted to put the plaintiff to the 
proof of his allegations, for defendant’s memory 


had no 


may have failed him, or, as a matter of fact, he 
might not have been certain as to whether or not he 
did utter the words, and should it appear upon 
trial he did use the language charged, then justice 
demands that he be permitted to show the truth of 
the alleged slanderous words. No inconsistency 
here. 

And so in the very recent case of Societa Italiana 
v. Sulzer, 138 N. Y. 468, the action was instituted 


upon a written contract, and but one defence was, in 


fact, pleaded, but the court gave its opinion that 
under the present Civil Code the defendant had the 
right to plead as many defences as he may have, 
whether consistent or not, and bases its conclusions 
in this regard upon Bruce vy. Burr, 67 N. Y. 237, 
and Goodwin v. Wortheimer, 99 N. Y. 149, while in 
3ruce v. Burr, there was manifestly no contradic- 
tion between remission of contract for fraud or 
mistake, and breach of warranty on plaintiff's part; 
and in Goodwin v. Wortheimer, the recovery of cer- 
tain goods was sought which the complaint charged 
plaintiff had sold to one of the defendants, the sale 
having been induced by fraudulent representations 
The 
title in defendant, and also denied the allegations 
of the complaint that the defendant wrongfully 
detained and refused to deliver the goods. Cer- 
tainly the plea of title would not preclude a de- 
fendant from insisting that he was not a wrong- 


on the part of the vendees. answer set up 


doer. 

New York, in the vast body of its case law, fails 
to furnish us with a single case wherein the rule 
has been announced, which involves inconsistent 
defences in fact. 

From Indiana we have Weston v. Lumly, 33 Ind. 
486, also an action for slander, and like the other 
cases above mentioned, of alike nature, and con- 


tains but a reiteration of the langnage of those 
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cases, while all that was said in this case was but 
mere dictu, the court holding that this objection 
could not be reached by demurrer as was attempted 
to be done therein; nor is there anything to sup- 
port the rule allowing inconsistent defences, in 
Vail v. Jones, 31 Ind. 467, so frequently referred 
to with confidence. 

Iowa, by express statute, allows inconsistent de- 
fence, but yet Barr v. Hack, 46 Iowa, 308, was a 
case for slander involving similar issues as the ones 
furnishes us no 


reviewed above, therefore, 


light. 


4 


and, 
F Why Moore Ve 
355, is so often cited in support of the doctrine I 


Millamette Co., 7 Oregon, 


cannot comprehend, for in that case the court ex- 
pressly finds that there was no inconsistency in the 
Notwithstanding the fact that in Mellroy 
D5, the ** De- 


v. Buckner, 35 Ark. 55 
fendant may put ina number of defences in dis- 


answer. 
court said: 
tinct paragraphs, and if each is consistent with 
itself it is not essential that they should consist with 
each other.” And tiis under a code providing that 
all defences may be set up, subject only to this 
limitation, that each must be distinctly stated in a 
paragraph, and numbered, yet upon examination it 
will be found that 


between the five separate defences preferred in thig 


there is no contradiction in fact 


case. 
In Pike v. Sutton, 21 84, the 
affirmed its previous ruling sustaining the rule, but 


Colo. court re- 
investigation reveals the fact that there was no 
the 
the specific denials to the averments of the com- 
plaint. 

Lawrence v. Peck, 3 S. Dak. 645, sustains the 
rule upon the authority of Bruce v. Burr, supra; 


repugnancy between affirmative defence and 


Buhne vy. Corbett, svpra, Bank v. Glosson, supra, 
and Pomeroy’s Code Remedies, neither of which, 
as it will be seen, can be considered as a sound 
basis for the assertion. 

What has been 
case hereinbefore analyzed is also true of Sumner v. 
Shipman, 65 N. C. 624, and Read v. Read, 93 Id. 
462. 

Space, and the fear of becoming tedious, forbids 


found to be the condition of the 


further examination of this line of authorities, but 
under particular scrutiny the facts in others of 
similar import will be found to contain nothing at 
variance with the result obtained from the fore- 
going inquiry. 

On the other hand, in Kansas the court has de- 
fined its policy in this regard in Wright v. Bacheller, 
16 Kan. 259, thus: 
defences like these should never be encouraged,” 
and the case was disposed of upon the exception 
to the ruling of the trial court to permit plaintiff to 
tile a reply to one of the affirmative defences, while 
the court did-not pass upon the consistency or in- 


consistency of the defences, 








‘* The setting up of inconsistent | 





In Cole v. Woodson, 32 Kan. 272, the court re- 
aflirms the policy indicated in Wright v. Bacheller, 
and again in Losch v. Pickett, 36 Kan, 222, Valen- 
tine, Judge, writing for the full court, said that it 
is the spirit of the Civil Code that real facts should 


be set up by a party in his pleadings, and not 


fictions and falsehoods, and that when the real 
facts are set up on both sides, then the court may 
know precisely wherein the tontending litigants 
differ. 


simultaneously, and that any pleading containing 


That a thing cannot be true and untrue 


allegations made by the same party, both affirming 
and denying a particular fact, carries falsehood upon 
its face. 

The determination of the question as to whether 
several defences are, in fact, repugnant with each 
other or not is often a matter involving exceedingly 
nice distinctions. Defences are oniy inconsistent 
when they are such that if one is true, the other, as 
a logical conclusion, must of necessity be false; or, 
in other words, there is no contradiction, if they 
may all be true; so that when measured by this 
rule, if the defences are not inconsistent, then they 
may be united in one answer. McDonald v. Mort- 
gage Co., 17 Oreg. 626. 

The right under the Code of full defence will be 
secured if the defendant is restricted to conform 
his pleadings to this rule, the consistency having 
regard to matters of fact merely — of substance 
rather than form. 

Research among the adjudicated cases will con- 
vince counsel that there is at least an apparent irre- 
concilability prevailing among them as to what 
constitutes inconsistency, not what inconsistency 
is, but what statement of facts is repugnant to an- 
other statement. Thus a general denial with an 
affirmative defence by way of justification in an 
action for slander have been held permissible. But- 
ler v. Wentworth, 9 How. Pr. 282; Barr v. Hack, 
46 Iowa, 308; Nelson v. Wallace, 48 Mo. App. 193; 
Murphy v. Carter, 1 Utah, 17. 

While, on the other hand, it has been decided that 
these cannot be united, the one militating against 
the other, and one should be struck out. <Atter- 


Am. Dec. 579; Schreider v. 


berry v. Powell, 77 
Schultz, 4 Sandf. 684. 

New matter by way of confession and avoidance 
may be pleaded with positive denials of the allega- 
tions of the complaint, for the new matter and de- 
nials are not of necessity repugnant to each other, 
as it may be possible that both the pleas are true, 
and hence the court has no authority to abridge the 
defendant’s right to plead all his defences in the 
same answer, as the Civil Code gives him this right, 
Snodgrass v. Andross, 19 Oreg. 236. 

Yet directly contrary to this theory are other 
cases by courts of equal eminence. Adamsv. Figg 
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37 Mo. 141; Daret v. Donnelly, 38 Id. 492; McCord 
v. Ry. Co., 21 Mo. App. 95. 

Though this court has somewhat modified its 
rulings in this regard in Fugate v. Pierce, 49 Mo. 
441. 

And matter in abatement may be united with 
other defences in the same answer. Page v. Mitchell, 
37 Minn. 368. 

Defendant has been denied the right to plead a 
general denial and part payment, because if one be 
true the other must be false, evidently holding that 
part payment is a recognition of indebtedness, and 





would work against defendant in the nature of 
estoppel. School District v. Holmes, 16 Neb. 486. | 

A doctrine directly at variance with this is an- | 
nounced in another court, which held that a general | 
denial and payment were not inconsistent, and there- 
fore may be united. Doran v. Dinsmore, 20 How. 
Pr. 503. 

And general denial and tender have been disal- 

lowed. Hatch v. Thompson, 67 Conn, 74; Bank v. 
Carter, 13 Wash. 281; Livingston v. Harrison, 2 E. 
D. Smith, 197. 
« Want of consideration and general denial may be 
united, for if the note sued on be not the note of 
the defendant, but a forgery, it follows as a neces- 
sury corrollary tbat the instrument is devoid of that 
consideration implied by its existence. Barnes v. 
Scott, 11 So. Rep. 48; Pavey v. Pavey, 30 Ohio St. 
600. 

The pleas of non est factum, want of consideration 
and payment are properly joined in a suit upon a 
promissory note, Patrick v. Gas Light Co., 17 
Mo. App. 462. 

Nor are non est factum and non-performance of 
the contract so inconsistent that they cannot stand 
together, the proof one does not, as an indispensa- 
ble conclusion, disprove the other. 
55 Mo. App. 135. 

If, however, the defendant should plead a deniaj 
of the making of the contract, and further that he 
was induced by false representations of the plaintiff 


Cox v. Bishop, 


to make the contract, these are antagonistic, and 
the denial should be stricken out, because the exe- 
cution of instrument is admitted by the aftirmative 
defence under the famillar rule of pleading that a 
denial is overcome by an aflirmative averment 
expressly contradicting it. Marx v. Gross, 9 N. Y. 
Supp. 719; Maxwell v. Balles, 28 Oreg. 1. 

Statute of Limitations may not only be allowed 
with a denial, but also with any other affirmative 
defence, such as accord and satisfaction, and that 
the note sued on was an accommodation note for 
plaintiff. Conway v. Wharton, 13 Minn. 158; 
Ostrum v. Bixby, 9 How. Pr. 57. 

Of general denial, justification and Statute of 
Limitations in an action for trespass. McCormick 
v. Kaye, 41 Mo. App. 263. " 








Justification and general denial in the same 
answer in an action in damages for assault and 
battery are allowable. Rhine v. Montgomery, 
Mo. 566. 

Also ownership in himself with a plea of property 
in a third person other than the plaintiff in real 
Moore v. Millamette Co., 7 Oreg. 356. 

Likewise fraud in making the contract and 
breach of warranty under the same contract. 
v. Bernheimer, 1 Hun, 112. 

Or, as we have seen, a rescission for fraud or mis- 
take and breach of warranty thereunder. 
Burr, 67 N. Y. 237. 

Usury with tender are inconsistent, and the 
former should be stricken out. Breunich v. Wesel- 
man, 100 N. Y. 609. 

The proper remedy for plaintiff to invoke where 


5 ) 


actions. 


Kelly 


Bruce v. 


defences are inconsistent is by motion to compel 
the party to elect upon which he will stand, and 
this because the defences may be contradictory, and 
yet the court may not by an inspection of the 
pleadings be able to determine which one of them 
is false, and, therefore, the motion to strike is not 
the proper remedy, but the motion to elect should 
Nor will a demurrer reach the 
objection. Cook v. Finch, 19 Minn, 407; Conway 
v. Wharton, 13 id. 160; Pavey v. Pavey, 30 Ohio 
St. 600. 


Though it has also been held that a motion to 


be interposed. 


strike out or to elect upon which defence he will 
stand and proceed to trial was the remedy to be 
pursued. Caldwell v. Ruddy, 2 Idaho, 5. 


But if no motion to elect is made and _ issue 


joined it is then too late to raise the objection upon 


the ground of inconsistency. Shellenbarger v. 
Biser, 5 Neb. 195; Goodwin v. Wortheimer, 99 N. 
Y. 149. 

However, the rule has also been announced that 
where the allegations of one defence contradict 
those of another the party thus pleading is bound 
by those against him, and it would seem that 
where this is the rule, judgment on the pleadings 
be granted upon application therefor. 
Cole v. Woodson, 32 Kan. 272; McIntyre v. Wie- 
gand, 24 Abb. N. C. 312; Dickson v. Cole, 34 
Wis. 621; Paige v. Willett, 38 N. Y. 28; Dove v. 
Burleigh, 46 N. W. Rep. 692. 

Yet an opposite view has been maintained with 
much show of reason. Billings v. Drew, 52 Cal. 
565; Quigley v. Merritt, 11 Iowa, 147; Glen v. 
Sumner, 152 U. S. 152; Nudd v. Thompson, 34 
Cal. 39; Barr v. Hack, 46 Iowa, 308; Reed v- 
Reed, 93 N. C. 462; Heinrichs v. Terrell, 65 Iowa, 
25; Eppinger v. Kendrick, 44 Pac. Rep. 234; 
Botto v. Vandament, 67 Cal. 332. 

But a motion for judgment on the pleadings in 
the trial court on the ground of inconsistency was 


should 
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sustained, and upon appeal from the judgment, the 
Supreme Court affirmed the case, thus holding that 
this was a proper course for plaintiff to take. 
Lamberton v. Shannon, 18 Wash. 404. 
sions in one defence which are made necessary by 


Admis- 


the nature of such defence are not to be so con- 
strued as to affect another defence which may be 
inconsistent with such admissions ; the defence must 
be construed as a whole, with reference to each 
other. Herzman v. Oberfelder, 54, Iowa 63; Hein- 
richs v. Terrell, 65 id. 25; Barr v. Hack, 46 id. 
308. And while this has been the construction of 
the law by the court in Iowa, in another jurisdiction 
the court has taken a different view of the law, and 
has held that where a fact is admitted in express 
language in any part of the answer, such fact so 
admitted is to be taken as true against the defend 
ant, and consequently the plaintiff is not compelled 
to adduce proof to substantiate such fact, and this 
notwithstanding the fact is contradicted in some 
other part of the answer; and the principle is the 
same no matter whether there is a general denial in- 
terposed or not, for a general denial is always over- 
come by pleading facts in the same answer which in 
effect, admit the truth of the averments denied. 
Farrell v. Hennessy, 21, Wis. 6382; Orton v. Noonan, 
19, id. 350; Hartwell v. Page, 14, id. 49; Sexton v. 
Rhames, 34, id. 621; Grever v .Culver, 84, id, 295. 
tlie 
doctrine that utterly inconsistent defences cannot 
and ought not to be united in the same answer, no 


Finally, on whole, it seems to me, that the 


matter whether the statute provides that they may 
be consistent or inconsistent or whether the Code is 
entirely silent as to that; and this is the rule that is 
supported by the consensus of judicial opinion, as 
gathered by a careful consideration of authorities 
upon the subject. That the non-permissibility of 
such defences is in accord with common sense and 
sound reason, and that it is in harmony with the 
spirit and intent of the Civil Code, there can be no 
doubt. 
than a progressive step—a course not contemplated 


To hold otherwise is retrogressive rather 


by, nor compatible with, the whole scheme which 
led to the adoption of the Code, and violates 
the principles of justice and laws of morality, by its 
tendency to deprave mankind by infusing a stimulus 
to the commission of perjury, both in the verifi- 
‘ation of the pleading, and at the trial in the pro- 
duction of testimony in substantiation of the false 
issue thus made; courts should take the initial step 
to avoid the latter by refusing to permit the defend- 
ant to plead inconsistent matters, and thus incul- 
sate a higher moral air to our judicial proceedings, 
the 
ordinances of the moral law, and yet not abridge 
the right of full defence. Joun C. KLEeBEr. 
Olympia, Washington. 


and harmonize the rules of the civil with 





CHAUCER'S LAWYERS. 


\EOFFREY CHAUCER was born about 1340, 
J and died on the 25th October, 1400, his life 
thus covering an interesting period in the history 
of English law. At the death of Edward L, in 
1307, English common law, the law of the realm, 


had reached its full development, and its consoli- 


dation and interpretation had begun. The law and 
the practice of the law were ascertained, and the 
two branches of the legal profession already occu- 
pied a defined position in the economy of the land. 
The future of English law lay, not so much in the 
creation of laws as in the molding and modifying 
of them by means of fictions and decisions based 
on fictions, and by the development of an equitable 
jurisprudence, in order to bring the laws into 
One 


expects to find in Chaucer not a little information 


touch with altered manners and other times. 


concerning the lawyers and the courts of his day, 
information that would throw informing light on 
the administration of justice in atime when that 
administration had reached a fixed and final posi- 
is vain. 
and not 


tion; but expectation, in a great measure, 
Chaucer says sufficient to arouse curiosity, 
enough, even partially, to allay it. 

A few notes, however, on some of the information 
that he does give us will nevertheless prove not 
without value. Among his characters in the Can- 
terbury Tales that are connected directly or indi- 
rectly with law are ‘*The Sergeant of the Lawe,” 
‘“The Frankelein,” ‘*The Manciple,” and ‘ The 
Sompnour.” Before dealing with these it is worth 
while to make a short note as to the position of the 
legal profession before and at this time. ‘‘ Before 
the end of the thirteenth century there already 
exists a legal profession, a class of men who make 
money by representing litigants before the courts 
(Pollock and Maitland’s 
“History of English Law.”) Much earlier than 
this we get the distinction between the pleader 
who speaks for the litigant, and who can be disa- 
vowed by the litigant if he does not speak accurately 
(cases of such disavowal are reported), and the at- 


and by giving advice.” 


torney who stands absolutely and irrevocably in the 
litigant’s place. This acting by attorney was in 
imitation of a royal privilege to act and plead by 
attorney, but at first, in the case of a subject, the 
attorney could only represent his one attorner in one 
particular plea without he obtained a royal writ to 
act generally as an attorney. The practice of em- 
ploying attorneys was in general force before the 
end of the twelfth century. ‘* Already in Glanvill’s 
day everyone who is engaged in civil litigation in 
the King’s Court enjoys this right of appointing an 
attorney.” 

The limitation of the right to act in one plea for 
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one person gradually falls away, and soon we find 
persons holding themselves out to act as attorneys 
for any one. For a long time, however, and seem- 
ingly especially in the case of pleaders, the duty 
yas undertaken rather by friends and not by pro- 
fessional members of a class. So true was it that 
the profession did not exist, that even the king’s 
justices were drawn from the ranks of his civil ser- 
vants. That importunate and undeniable litigant, 
Richard of Anesty, pursued the remedy for his 
wrongs through the courts, civil and ecclesiastical, 
with the aid of *‘ friends and helpers and pleaders.” 
In this case we see a mixture of lay and _ profes- 
sional aid, for among his pleaders were two pro- 
fessional men — the famous Master Ambrose in the 
ecclesiastical courts, and the rising lawyer, Ranulf 
Glanvill, in the civil courts. By 1235 the barrister 
class was already formed, for we find that in that 
year Laurence of St. Albans, the advocate of IHu- 
bert de Burgh, had to fight in court ‘‘all the advo 
cates of the bench, whom we commonly call coun- 
ters.” To this word ‘‘counter” we shall refer di- 
rectly in relation to Chaucer's work. In 1268 we 
find that a ‘‘ counter of the bench assaulted a jus- 
tice of the Jews in Westminster Hall,” and his fel- 
low counters interceded for him (History of Eng- 
lish Law). A little earlier than this (in 1259) the 
king grants permission to citizens to plead without 
lawyers except in pleas of the crown, pleas of land, 
and pleas of unlawful distraint. 


’ , 


In fact, we may 
say with some exactness, that the profession was 
well established by the middle of the thirteenth 
century, in imitation of the ecclesiastical bar which 
was practically constituted in 1237 by the Legatine 
Constitutions of Cardinal Otto. 
been formed, it fell at once into the two classes of 
The 
first statute of Westminster, c. 29 (1275), especially 


The bar having 
serjeants (servientes ad legem) and apprentices. 


deals with improper behavior on the part of “ ser- 
jeant counters,” and is still in force. 

In 1292 Edward [. directed his justices to pro- 
vide for every court a sufficient number of attorneys 
and apprentices from among the best, the most law- 
ful, and the most teachable, so that the king and 
people might be well served. About 1280, the cor- 
poration of London reformed the practice in its 
courts, and provided that no ‘‘counter was to be an 
attorney.” This marked the division of the two 
branches of the profession. From the first Year- 
book (1292) we find that most of the work was then 
in the hands of some seven counsel, and we also 
note that the opinion of a serjeant is almost as 
weighty as a judgment: (History of English Law). 


By Chaucer's time, therefore, the bar was fully 


formed as a fixed and recognized institution. It is 
now desirable to see what light Chaucer throws 
upon it, 








First, as to the manciple. A manciple (manseps), 
we are told by Cowell, is a clerk of the kitchen, or 
saterer, and an officer in the Inner Temple was 
anciently so called, who is now the steward there 
This officer still remains in colleges in the universi- 
ties. This statement that a manciple was an officer 
in the Inner Temple leads us to a most interesting 
piece of information. Gecffrey Chaucer, in line 
569 of the Prologue to the Tales, says: 

A gentil manciple was ther of a temple, 

Of maisters had he mo than thries ten 

That were of lawe expert and curious: 

Of which ther was a dosein in that hous 
Worthy to ben stewardes of rent and lond 
Of any lord that is in Englelond, 

And able for to helpen all a shire 

In any cas that mighte fallen or happe ; 
And yet this manciple settee hir aller cappe. 

Whence it seems we may legitimately deduce the 
fact that in the middle of the fourteenth century 
there were between thirty and forty resident lawyers 
in the Inner Temple, some twelve of whom were 
serjeants or of very considerable standing. I am 
not aware that this historical reference in Chaucer, 
with respect to the Inns of Court, has received the 
notice it apparently deserves. 

The next character to whom reference may be 
made is the Sompnour. A sompnour is a sum- 
moner (summonitores) —a petty officer, whose duty 
is to cite and warn men to appear in any court 
(Fleta, |. 4). 
seems chiefly to have acted in connection with 


He is also called an apparitor, and 
ecclesiastical courts. Chaucer’s description of this 


’ 


man “that hadde a fire-red cherubinnes face” is 


vivid and most amusing. He, like a modern usher, 
was fond of aping his masters, and 

Whan that he well droken had the win, 

Than wold he speken no word but Latin. 

A fewe termes coude he, two or three, 

That he had lerned out of som decree. 

No wonder is, he herd it all the day. 

If he was asked to go on, however, he would give 
you the formal end of a stated case and have done 
with you. “ Ay, questio guid juris would he crie.” 
This sompnour only belonged to the ecclesiastical 
courts, and Chaucer tells us that he performed his 
For a quart of wine he 
would wink at adeadly sin, and he would teach 
the offender to have no awe ‘“‘in swiche a case of 
the archedekene’s curse.’” 


duties right corruptly. 


He goes on to explain, 
however, that the curse may be harmful if the of- 
fender’s soul dwell in his purse, for the archdeacon 
can get at that. ‘* Purse is the archedeken’s hell,” 
said he. Chaucer, however, disagrees with the ap- 
paritor, and thinks a curse no light spiritual thing — 

Of cursing ought eche gilty man him drede, 

For curse will she right as assoiling saveth, 

And also ware him of a significavit. 

This reference to the writ de excommunicato capi- 

endo (which begins significuvit nobis venerabilis pater) 
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There is one further statement as to 
the duties of a sompnour which is somewhat sur- 
prising: 


is interesting. 


In danger hadde he at his owen gise 
The yonge girles of the diocise, 
And knew hir conseil, and was of hir rede. 


? 


‘*Girles ” refers to young people of both sexes, 
and the text seems to infer that this official had all 
the legal infants of the diocese within the control 
of his office. To what extent 
interesting question. 


this was true is an 


One of the most important of Chaucer's creations 
from the legal point of view is “the frankelein.” 
A frankelein was a country gentleman, a freeholder, 
a squire, as we should say, and a power in the land 
where he dwelt. The frankelein, whom the poet 
has drawn as a type of a great class, is, indeed, a 
jovial, free-living, free-handed, enviable old man. 
He was more than a rough and tumble country gen- 
He 


it; nay more, he 


tleman, however. was learned in the law, 


and administered had been a 


member of parliament, and had helped to make the 
law: 

At sessions there was he, lord and sire, 

Full often times he was knight of the shire; 

An anelace and gipciere all of silk, 

Heng at his girdle, white as morwe milk. 

A shereve had he ben, and a countour, 

Was no wher swiche a worthy vavasour. 


In the last line but one it will be noticed that he 
was a ‘‘countour.” It is astonishing to notice the 
difficulty that this word has given so learned an 
editor as Tyrwhitt. 
‘contour ” 


‘*counter’ 


As we have said above, the 
was the early form of barrister. <A 
> which is a translation 
from the Latin “ narrator.” “Matthew Paris, in 
his life of John IL., Abbot of St. Albans, which he 
wrote 


’ 


is a ‘contour,’ 


in 1255, 39 Hen. III., speaks of advocates at 
the common law, or contours (q/0s banci narratores 
vulgariter appellamus), as of an order of men well 
° 7 ” . or ‘ H ’ ; 

known. (1 Bl. Com. 23, Coleridge’s edit., note ¢.) 
“Contour” is seemingly a French translation of 
“narrator,” and we in the 
Tyrwhitt, however, is ignor- 
ant of this, and saysin a note to the word in the 
Dp, 28 ‘Thi 

Prologue (1. 361), ‘* This word has been changed 
in Ed. Urr, upon what authority I know not, to 


coroner. 


have a similar word 


French ‘raconteur.’ 


The MSS. all read countour or comptour, 


At the same time it is not easy to say what the 
office meant. 


I have a notion that the foreman of 
the inquest in the Hundred court was called a coun- 
tour, but the law glossaries donot take notice of 
any such sense of the word.” Of course, the real 
meaning is that the frankelein was a country gen- 
tleman who had qualified himself for the judicial 
offices in his county by having studied law and 
become a barrister. It is a pity that more people 
of the same class do not do the same nowadays. 





We now pass to perhaps the most interesting of 

Chaucer’s lawyers — the sergeant-at-law. 

A sergeant of the lawe ware and wise, 

That often hadde yben at the paruis, 

Ther was also, ful riche of excellence. 

Discrete he was, and of gret reverence ; 

He semed swiche, his wordes were so wise. 

Justice he was ful often in assise, 

By patent, and by pleine commissioun ; 

For his science, and for his high renoun, 

Of fees and robes had he many on. 

—Prologue, line 311 et seg. 
The above quotation is a straightforward state- 

ment, the only any difficulty being 
‘*Paruis.” Selden tells us that the word means 
‘¢ an afternoon’s for the in- 
struction of young students, bearing the same name 
originally with the purvisia at Oxford.” Possibly, 
therefore, the serjeant was a lecturer or 
presided over legal discussions in the then important 
English law school that Henry IL had brought to- 
gether in London, As to his sitting as a justice, 
the statement bears out the knowledge that we 
have of the great weight attached to the opinions 
The next three 


word of 


exercise, or moot, 


law 


of a serjeant in Chaucer’s time. 
lines seem difficult to understand : 
So grete a pourchasour was nowher non, 

All was fee simple to him in effect ; 

His pourchasing might not ben in suspeet. 

To purchase is to acquire lands otherwise than by 
descent; so that it is possible that the phrase means 
that his earnings were considerable, and that he in- 
vested them in lands with indisputable titles and 
unhampered with an inalienable entail; for this was 
before the time of Taltarum. He certainly had a 
considerable practice ‘‘ nowher so besy a man as he 
ther n’as,” but (and here Chaucer brands the pro- 
fession with a satire that has never lost its humour 
or its sting.) ‘* And yet he seemed besier than he 
was.” 

The next few lines are intensely interesting and 
somewhat difficult : 

In termes hadde he cas and domes alle, 

That fro the time of King Will. weren falle. 
Therto he coude endite, and make a thing, 
Ther coude no wight pinche at his writing. 
And every statute coude he plaine by rote. 

This seems to mean that the learned serjeant 
possessed and was well read in all the cases, both 
civil and criminal, that had been reported since the 
conquest, and from his knowledge of them coyld 
give legal advice that were too sound to be cavilled 
at: moreover, he knew every statute by heart, 
‘‘Domes” certainly does not mean ‘‘ opinions” as 
some have said. The proper meaning of the word 
is a judgment, sentence, or decree (Termes de la Ley, 
266.) The words ‘‘in termes” seem to mean ‘‘in 
writing; ”’ the following line shows that it does not 
refer to legal terms or sittings as it might well 
mean if the line stood alone. If the passage will 
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bear the construction given above, it would seem as 
if the practice of resting all things upon precedent 
was already firmly established in Chaucer's time. 
The queen’s counsel of the present day is unlike the 
worthy serjeant in one thing, he does not know 
every statute by heart, So the worthy serjeant rode 
out with the rest of that merry company from the 
Tabard Inn at Southwark to Canterbury. Perhaps 
he joined them for safety on the way to the assize. 
It is possible that he was only holiday making in 
the Easter vacation; anyway, he went in humble 
guise. 

He rode but homely in a medlee cote, 

Girt with a seint of silk, with barres smale. 

It would be interesting to know if this man of law 
were a picture of one of the handful of accom- 
plished lawyers who were at that time doing prac- 
tically the whole of the work at Westminster. The 
serjeant was (of all people in the world) a ro- 
manticist, and told one of the best of all the Can- 
terbury Tales. When his turn 
assembled company the host addressed him thus: 


came to amuse the 


“Sir man of lawe,”’ 
Tell us a tale anon, as forword is. 

Ye ben submitted through your free assent 
To stonde in this cas at my jugement, 
Acquiteth you now, and holdeth your behest; 
Than have ye don your devoir at the lest.”’ 
**Hoste,”’ quod he, ** de par dieux jeo assent 


quod he, ‘so have ye blis 


To breken forword is not min intente. 

Behest is dette, and I wold hold it fayn 

All my behest, I can no better sayn. 

For swich lawe as man yeveth another wight, 
He should himselven usen it by right.” 

After which truly legal conversation (including 
even ascrap of law-French and a statement of the 
natural equality of law) the man of law sets to work 
to tell his tale “of the Emperoure’s doughter Dame 
The 
story is delightful, but unfortunately not to our 


Custance,” and all her woes and _ victories. 


present purpose. There is one point of legal inter- 
est that may, however, be noted. Constance, hav- 
ing come to Northumberland, is there falsely ac- 
cused before Alla, the king, of murdering a woman. 
The bloody knife is found near her, and the false 
knight swears to her guilt. On the 
everyone in the house where she lives gives evi- 
dence as to her good character, and also — 


other hand, 


This gentil king hath caught a gret motif 
Of this witness, and thought he would enquere 
Deper in this cas, trouthe for to lere. 


The knight then swears his false evidence on ‘a 


Breton book written with Evangiles,” and instantly 
an unseen hand smites to the 
voice declares, ‘* Thou hast desclandred giltless the 
She 
Alla, 
than this 


him -arth and a 


doughter of Holy Chirche in high presence.” 


is declared innocent, and is wedded to 


Nothing could be more interesting 


mingling of the new and the old conceptions of 
the law of evidence. The extracts and references 





here given will show that the writers of legal 
history have something to learn from the poets 
and word painters of old time who, in their com- 
prehensive view of life, did not omit to paint the 
lawyers who then, as now, played a necessary part 
in the affairs of life. 
J. E. G. pE MONTMORENCY. 
— Law Times. 


> 


otes of Amevican Decisions. 


BANKS BANKING — IMPROVIDENT LOANS 


LIABILITY OF OFFICERS.—The customs and methods 


AND 


of the community in which a banking business is 
done are, for such community, a standard of pru- 
dence and diligence by which the responsibility of 
the bank officers and directors at common law is to 
be tested; and if there has been a reasonable con- 
formity to these, and absolute good faith and hon- 
esty of purpose, it would be unjust to hold them to 
a personal accountability to stockholders for loans 
which subsequent events proved unwise. (Wheeler 
v. Aiken County Loan & Savings Bank [U. S.C. C. 
S. Car.|, 75 Fed. Rep. 781.) 

BANK — NOTICE TO OFFICER.—The president of a 
bank, having embezzled funds of the bank on de- 
posit with its reserve agent, replaced such funds 
with money borrowed by him on the bank’s note, 
without the directors’ knowledge, and such bor- 
rowed money was thereafter drawn out to pay the 
Held, that the bank having 
received the benefit of the loan through its presi- 
dent, it was affected with his knowledge of the 
liable to the 


bank’s lawful debts: 


lender as for 
(Ditty v. Dom- 
[U. 8. C. C. of 


loan, and hence was 
money had and received to its use. 
Nat. Bank of Bristol, Va. 


App.], 75 Fed. Rep. 769.) 


inion 


CHATTEL MORTGAGE BY FIRM — VALIDITY.— An 
instrument which on its face purports to be a 
mortgage of personal property by a firm, but is in- 
by all the 


members of the firm, as required by the Wyoming 


valid as such because not executed 
act of 1890, is not effective in any way, either as 
conveying the entire interest of the firm in the 
partnership property or of the individual members 
who have signed it. (Ridgely v. First Nat. Bank 
[U. 8. C. C. Wyo.], 75 Fed. Rep. 808.) 


MUNICIPAL BONDS —SUBROGAT1ON.—Where 
county bonds issued in exchange for county war- 
rants are declared void because issued, in violation 
of law, within a year after the organization of the 
bounty, one who purchased such bonds is entitled 
to be subrogated to the rights of the holders of the 
warrants for which the bonds were issued. (Irvine 
v. Board of Com’rs of Kearney County, Kan. [U. 
8. C. Kan.], 75 Fed. Rep. 765.) 
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Current Lopics. 

NE of the most important duties which will 
devolve upon Governor Black on the first 
of January will be the selection of a lawyer to 
fill a position, which, while it has no officially 
recognized status, is yet one of the most im- 
portant connected with the State administra- 
tion—the position of legal adviser to the gov- 
ernor. No such official position is known to 
the law. But Governor Hill, early in his first 
term, found it desirable to have some person 
who was thoroughly acquainted with the stat- 
utes and decisions as confidential adviser in 
legal matters, although himself a lawyer, by 
reason of the fact that it is impossible for the 
executive to devote necessary time to the ex- 
amination of such questions ; and he requested 
Professor Charles A. Collin, of Cornell Uni- 
versity, to aid him in that capacity. Professor 
Collin remained with Governor Hill during the 
latter’s term of office, and, upon the accession 
of Governor Flower to the governorship, con- 
tinued to act in the same capacity to the close 
of Governor Flower’s term. Professor Collin 
was also a member of the revision commission, 
and obtained during his years of service a 
thorough and exhaustive knowledge of the 
statute law of the State, which, combined with 
his acquaintance with the decisions of the 

courts, made him a most desirable adviser. 

He was succeeded by Charles Z. Lincoln, of 
Little Valley, Cattaraugus county, N. Y. The 
selection of a competent man to fill this posi- 
tion is an exceedingly delicate matter, in view 
of the fact that it is desirable that he should 
not only be an able lawyer, but withal a man 
of affairs, versed in the methods of carrying on 
business at the State Capitol, cosmopolitan in 
his views, and having a wide experience as a 
lawyer, together with some knowledge of state- 
craft. He must, above all, be a man in whom 
the persons having business with the executive 
shall have entire confidence, a man not only of 
approved integrity, but one whose statement as 
to what is advisable, under the circumstances, 
will carry weight. 


. Vou. 54 — No. 24. 





The salary attached to the position has, 
doubtless, prevented the selection at all times of 
lawyers of such ability as would seem to be 
necessary and desirable in view of the import- 
ance of the position. It is to be hoped that 
this difficulty will be remedied by the incom- 
ing legislature, and matters put upon such foot- 
ing that some man of reputation and standing 
in the legal profession may be selected for the 
place. 


The report of the Committee of Law Report- 
ing and Digesting of the American Bar Associa- 
tion, submitted at the annual meeting at Sara- 
toga in August last, through J. Newton Fiero, 
its chairman, and published in this number, is 
the second report of that committee, appointed 
two years ago for the purpose of inquiring into 
and ascertaining the present condition of law 
reporting, and what, if any, improvement could 
be made in the matter. 

At the meeting of 1895, on motion of Judge 
Simeon E. Baldwin, the work of inquiring as 
to the best method of digesting decisions was 
also referred to the same committee, with 
direction to report thereon. The report of 
1895 was very full and complete upon the ques- 
tion of reporting, so that the present report is 
devoted to a considerable extent, as will be no- 
ticed, to the question of digesting and indexing 
of reports. The committee is of opinion, and 
reasonably so, that the work of preparing sub- 
jects for digested indices to reports is so great 
as to be impossible to be performed by a com- 
mittee of the bar acting voluntarily and with- 
out compensation. Very favorable mention is 
made of work published by Marcus T. Hun, 
reporter of the Supreme Court of New York, 
entitled “‘l'able of Subjects and Cross Refer- 
ences for Legal Index,” and it is suggested that 
it may well be made the basis for further ex- 
amination and action by the association. 

The main interest of the report, however 
centers in the suggestion of the appointment 
of a federal commission to take up the matter 
of law reporting and digesting, and give it a 
thorough investigation, so as to be able to fix 
and determine the best methods to be adopted 
in the federal courts, with a view to furnishing 
a basis for action by the reporters of the several 
state courts. This would give a starting point 
for digests of federal and state decisions. It 
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is’ evidently a matter which cannot well be 
faithfully disposed of by a committee of three, 
five or more lawyers residing in different parts 
of the country, whose time may be gratuitously 
given to the work ; but it is a matter which de- 
mands the care and attention of a body which 
shall be adequately compensated for the labor 
involved. It is hardly to be expected that a 
body of lawyers any more than bodies of men 
in other professions, acting as a committee or 
otherwise, will perform labor for the general 
good, involving the expenditure of much time 
and trouble, without either fee or reward, or 
hope Of reward.” It is certainly as true of law- 
yers as of any other class, that the laborer is 
worthy of his hire. There is no reason why 
this sort of work should not be performed at 
governmental expense, and the functions of bar 
associations seem reasonably to include the 
agitation of such questions, and the recom- 
mendation of proper action and the forward- 
ing of legislation which_ shall bring about 
needed changes and reforms. It is not to be 
expected that the bar associations as a body, or 
through the individual members, will be able 
to undertake the actual labor of revising, re- 
arranging, and readjusting statutes, or of pre- 
paring plans for digest or indices of reports. 
It is to be hoped, as recommended, that the 
matter will be taken in hand by the federal 
government, thoroughly investigated, and the 
best method adopted, in order that they may 
be followed by the state authorities and the 


reporters throughout the country. 


om = 


‘2h The Faerwether Will case, argued last week 
in the Court of Appeals at Albany, is notable 
not only for the amount involved, but by reason 
of the number and eminence of the counsel 
employed. It is rare that a litigation involves 
over two millions of dollars,"and it is still more 
infrequent that that litigation should largely 
involve the rights of; contesting educational 
institutions. Very many, in fact nearly all, of 
the colleges were represented by eminent 
graduates, members of the bar, who appeared on 
behalf of a/ma mater, combining pride in their 
college affiliations with professional duty. The 
argument, as might reasonably be expected, 
was an exceedingly able and _thorough_ one, 
and it now remains with the court to determine 





the final disposition of the millions bequeathed 
by the testator for educational purposes. 


Under the Constitution of the New York State 
Bar Association as it now stands, provision is 
made for a meeting of the members of the Exec- 
utive Committee and Committee on Law Re- 
form, on the first Friday of December in each 
year, to complete arrangements for the annual 
meeting in January. This joint committee met at 
the rooms of the association in Albany on the 
evening of December 4th, together with the 
members of the Committee of Arrangements 
appointed by the President to take charge of 
the details relative to the annual meeting. It 
was decided that the programme for the annual 
meeting should include the usual address by 
the president, Mr. E. G. Whitaker, of New 
York, an oration by Postmaster-General Wil- 
son, and an address by Walter S. Logan, of 
New York city, to be followed by the usual 
reception in the assembly parlors to the speak- 
ers of the evening, Judges of the Court of 
Appeals, justices of the Supreme Court, and 
guests of the association. 

The business meeting will be held on the 
second day, and among other features will 
include a discussion of the subject, “Is it 
advisable that the judges of our appellate 
courts write shorter and fewer opinions?” 
This discussion will be open to the members 
of the association for the purpose of obtaining 
their views upon the subject. In addition, 
papers will be read by members of the bar 
whose names are to be hereafter announced. 

It is also probable that a discussion will be 
had as to what action is desirable on the part 
of the association with reference to the pro- 
posed new Code of Procedure, which has been 
threatened by the members of the commission 
appointed by Governor Morton to report as to 
the propriety of condensing the present Code. 

The opening of the new court rooms of the 
Appellate Division for the Third Department 
of the State of New York, at Albany, on the 
opening of the December Term, was made the 
occasion for an address on behalf of the bar, 
reciting briefly some matters connected with 
the history of the Appellate branch of the 
Supreme Court during the period of its exist- 
ence, since the adoption of the Constitution of 
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1846. Hon. Matthew Hale represented the 
Albany bar, and his address was not only ex- 
ceedingly appropriate to the occasion, but was 
very much in point in calling attention to the 
gradual change of view with reference to ses- 
sions of the Appellate branch of the Supreme 
Court since the enactment of the Judiciary Act 
in 1847. It was appropriate that, upon taking 
possession of a permanent court room, fitted up 
as a home for the Appellate Division for the 
entire department, attention should be called 
to the fact that for many years the General 
Terms had no local habitation ; and one of the 
principal objects of the judiciary article, as 
adopted by the Constitution of 1894, was to 
provide an appellate tribunal which, by its num- 
bers, should inspire confidence, and at the same 
time, by reason of a location which should be 
both readily accessible and permanent, should 
enable the work to be done with greater com- 
fort to the bench and satisfaction to the bar. 

The idea of four appellate tribunals of the 
Supreme Court in New York State, to consist 
of five judges each, was first suggested in the 
Constitutional Commission of 1890 by J. New- 
ton Fiero, a member of that commission from 
the Third Judicial District, and it was adopted 
by the committee on the Supreme Court, and 
its details perfected by Joseph Choate, who 
was chairman of that committee. Its main 
features were then incorporated in the Consti- 
tution of 1894, Mr. Choate being the chairman 
of the convention. It has resulted in the estab- 
lishment of the Appellate Divisions throughout 
the State, and their work during the year since 
their establishment has been eminently satis- 
factory to the profession. The remarks of 
Mr. Hale and the reply of Presiding Justice 
Charles E. Parker are published in full in this 
issue of the JOURNAL, 

A recent number of the Canada Law Journal 
contains an interesting article on the respective 
functions of judge and jury in negligence cases 
by E. F. B. Johnston, Q. C., of Toronto, one 
of the leaders of the Canadian bar. This is a 
subject of interest to a very large class of prac- 
titioners, as the question of where the functions 
of the judge cease and those of the jury begin 
is an exceedingly difficult one to determine in 
that class of cases. When there is sufficient 
evidence to go to the jury, and when the evi- 





dence on the part of the plaintiff is too weak 
and unsubstantial to authorize a verdict, is one 
of the most difficult questions which presents 
itself to the trial judge. His duties are ren- 
dered still more embarrassing by the fact that 
he is quite likely to be reversed, whatever view 
he may take of the subject, since it is a mixed 
question of law and fact, in which questions of 
fact preponderate, and, therefore, an appellate 
tribunal is quite likely to take a different view 
of the question from that taken by the trial 
court and send the case back for a new trial. 
This is particularly the case where questions 
of contributory negligence are involved, and 
while the abstract rule upon that point is well 
settled, its application is full of difficulties, and 
a trial judge can never be quite certain when 
he sends a case which is at all close to a jury, 
that the appellate court will not hold that there 
was not sufficient evidence to warrant a ver- 
dict ; or, on the other hand, when taking a case 
from the jury, that the appellate court will not 
hold that there was abundant evidence to jus- 
tify a finding in favor of the plaintiff. 

The Canada Law Journal has just entered 
upon the forty-third year of its publication and 
is the oldest legal publication in Canada, with 
a very large circulation, being published semi- 
monthly. It is the official organ of the Law 
Society. 





THE OPENING OF THE NEW COURT 
HOUSE OF THE APPELLATE DIVISION. 
THIRD DEPARTMENT, IN ALBANY, N.Y. 


HE Third Department of the Appellate Division 
of the Supreme Court moved into its new 
quarters in Albany, on the second of December, at 
which time the court-rooms were formally turned 
over to the court. 

As this department covers over one-third of the 
total area of the State, there were strenuous efforts 
made by various cities within the jurisdiction to 
have the court located according to their several 
interests. But, through the efforts of the Albany 
County Bar, the city of Albany was chosen. 

The new court house was formerly the Albany 
Savings Bank building on State street, and a more 
advantageous situation could not have been selected. 
It is built of granite. Its architecture is in the medie- 
val style. 

The court rooms are handsomely furnished, and 
the accommodatious are so adequate that the quar- 
ters are considered to be among the finest of the 
kind in the State, The main court room is forty by 
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sixty-five feet, and is twenty-five feet high. The 
walls are painted in salmon color, while the arched 
ceiling is in light green and gold and dark salmon. 
It has convenient desk room, and is well equipped 
with other handsome furniture. 

There is a lawyer’s consulting and waiting room 
to the west of the court proper. Every justice in 
the department has a separate office adjoining the 
main consultation room. 

The presiding justice is Justice Charles E. Parker; 
the associates justices are D. Cady Herrick, Judson 
S. Landon, John R. Putnam and Milton H. Merwin. 

On presenting the rooms to the court, the Hon, 
Matthew Hale, representing the Albany County 
Bar, spoke as follows: 

‘*May it please the court: It has been thought 
fitting by the members of the bar of Albany county, 
that some words of welcome on their behalf 
should, with the court’s permission, be spoken upon 
the occasion of the first occupation by this court of 
the new quarters provided for it by this county; 
and the grateful task of saying these words has in 
some manner, exactly how I cannot understand, 
devolved upon me as one of the senior members of 
the bar 

‘‘Tt has always been a part of the scheme of 
every judicial system of the State of New York, 


that there should be an intermediate appellate 
tribunal between the court of last resort and the 


trial courts. It would be trespassing upon your 
time to go into a detailed account of the different 
judicial systems which have prevailed in this State. 
It is enough to say that from the earliest period of 
the history of the State, and from an early period 
in the history of the colony, the advantage of an 
intermediate appellate tribunal has been recognized, 
Going back no further than my own memory carries 
me, permit me to state very briefly the changes 
under this head which have occurred since the 
adoption of the Constitution of 1846, and the enact- 
ment of the judiciary act of 1847. 

‘*The dominating idea in the Constitution in 1846 
was decentralization. Provision was by that Consti- 
tution first made for the election of judges in this 
State, and for the election of justices of the Supreme 
Court by districts. It was thought wise that the 
courts which, with the exception of the circnit 
courts and lower courts, had been theretofore held in 
two or three of the principal cities of the State, 
should be brought, so to speak, to the door of every 
litigant. The Constitution of 1846 provided for the 
division of the State into eight judicial districts, 
for the election of four justices of the Supreme 
Court in each district, and the organization of gen- 
eral terms. The judiciary act of 1847, in order 
still further to carry out this idea of making the 

ourts convenient to all, provided that there should 





be general terms of the court held in every county 
of the State having a population exceeding 40,000 
at least once in each year, and in the other counties 
at least once in two years. The court, at General 
Term, was authorized to admit persons properly 
qualified to practice as attorneys, solicitors and 
counselors in all courts of the State. 

‘¢ This system prevailed for a few years. General 
terms were held probably in ‘every county in the 
State. When I was admitted to the bar in 1853, it 
was at_a general term held in the court house in 
Salem, in Washington county. I believe it was the 
only general term ever held in that place. It was 
found, however, that this system did not work as 
well as was expected, and before long these pro- 
visions of the judiciary act of 1847, 
general 
abolished; but for many years prior to the adoption 
of the new judiciary article which was proposed by 
the constitutional convention of 1867, general terms 
were held in each judicial district of the State. 
Up to 1870, there was no provision in the Consti- 


requiring 
terms to be held in every county, were 


tution which prohibited a justice of the Supreme 
Court from sitting at general term or in the Court 
of Appeals in review of his own decision, or 
from acting as referee. The result was, as some 
members of this court will doubtless remember, that 
a good deal of dissatisfaction was created and 
existed among the lawyers of the State. It was 
suspected that pride of opinion was as strong in 
many cases with judges and general term justices 
as with others, and that in reviewing decisions of 
their own they were apt to be somewhat strenuous 
in maintaining their first impressions and decisions 
and in endeavoring to impress them upon their 
associates. No doubt these suspicions were often 
ill-founded and exaggerated, but that they existed 
and were expressed could not be denied. It was 
thought, too, that the practice of presenting to a 
judge the question whether he should hear a cause 
as judge of the court without any reward or com- 
pensation in addition to his salary, or whether he 
should turn himself into a referee and should re- 
ceive referee’s fees besides, was rather trying on 
human nature, and subjected a justice of the 
Supreme Court to a temptation to favor the 
reference of causes to himself. It was thought 
also that the general terms were too numerous, and 
that there was too little separation between the du- 
ties of a trial justice and the justices at general 
term. These thoughts and suspicions prevailed so 
widely that they led to the changes proposed by 
the Constitutional Convention of 1867 (to which 
three members of this honorable court were dele- 
gates), by which it was provided that the Legisla- 
ture should organize from time to time not more 
than four general terms in the State, each to be 
composed of a presiding justice, and not’ more 
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than three associate justices, to be designated, ac- 
cording to law, from the whole number of justices. 
The State was divided into departments for general 
term purposes. The Third Department, as first con- 
stituted, consisted as it now does, of the Third, 
Fourth and Sixth Judicial Districts. In regard to 
the three judicial districts composing this depart- 
ment, it must be said that they have always been 
fortunate in the character and standing of the jus- 
tices composing the General Term. From 1847 to 
1870 all the justices of the Supreme Court were 
liable to general term duty. Taking those first 
elected in the three districts referred-to, we find in 
the Third District the names of William B. Wright, 
Ira Harris, Malbone Watson and Amasa J. Parker; 
in the Fourth Judicial District, Daniel Cady, 
Alonzo C. Paige, John Willard and Augustus C. 
Hand; in the Sixth, William H. Shankland, Hiram 
Gray, Charles Mason and Eben M. Morehouse; all 
honored and distinguished names, the bearers of 
which have all passed away. The general terms 
under the judiciary act of 1867 were held 
first by Theodore Miller, presiding justice, Platt 
Potter and John M. Parker, associate justices, and 
then by William L. Learned, presiding justice, Au- 
gustus Bockes and Douglas Boardman, associate 
justices, and subsequently by Justices Landon, 
Mayham and Herrick. These are all men who have 


done honor to the department and promoted the 
great cause of justice, and extended the fame of 
the jurisprudence of the State of New York. Only 
five of the number, two of whom are members of 
this court, are still among the living. 


‘* By the judiciary article adopted in 1870, it was 
also provided that no justice of the Supreme Court 
or judge of the Court of Appeals should sit in re- 
view of his own decision, or act as referee. 

‘It was found prior to the meeting of the conven- 
tion of 1894 that the appellate work of our courts 
was getting sadly behind. The Court of Appeals 
had become overburdened. Two general plans 
were considered for the purpose of relieving that 
court. One plan, which was favored by many care- 
ful and considerate observers, was to increase the 
number of the judges of the Court of Appeals, so as 
to enable it, by arranging its sessions, not to 
require constant attendance of all in court at the 
same time, in order that the judges might be able 
to hear and decide a greater number of cases, and 
thus keep up with the business. Many objections, 
however, were raised to this plan, which were 
deemed by the convention so weighty that it was 
abandoned. The other plan which was _ finally 
adopted was to increase the force of the intermedi- 
ate appellate court, and by making it stronger and 
giving it greater facilities for examining and de- 
ciding cases, increase confidence in the correctness 
of its decisions, and thus diminish or entirely obvi- 





ate the desirability of a further appeal. In other 
words, to make the intermediate tribunal as to a 
great number of cases, the final court of appeal, and 
thus diminish the number of cases which would go 
to the Court of Appeals. In pursuance of this plan, 
the present appellate divisions of the Supreme Court 
have been created as substitutes for the old general 
terms. This plan necessarily involved increasing 
the number of the judges of the intermediate tri- 
bunal, making it a more permanent body, and in all 
respects adding to the dignity and strength of the 
court. Whether the plan will be successful 
remains to be seen. It is in some sense an 
experiment; but the appointments made dem- 
onstrate the fact that the appointing power 
has recognized the importance of the most 
careful and judicious selection of justices to 
compose the tribunal, in order to make the ex- 
periment a success. As part of the plan tending to 
promote the dignity and permanency of the tri- 
bunal, it has seemed wise to secure permanent and 
commodious quarters for the holding of the courts. 
In several, if not all the departments, steps have 
been taken to secure adequate and convenient court 
rooms and other apartments for the proper accom- 
modation of the bench and bar. In this depart- 
ment the result has been the purchase by the county 
of Albany of this building, which is to be dedicated 
entirely to the use of the Supreme Court, the 
County Court and lawyers in attendance. 

“The principal object of this purchase, however, 
and of the expense to be incurred in maintaining 
the building, has been to provide a suitable and 
permanent home for the Appellate Division, where 
it may, with dignity and comfort, dispense right 
and justice to those who come here to seek them, 
and not be obliged to wander about the department 
dealing out morsels of jurisprudence among those 
to whose homes it may make rare and flitting 
visits, 

‘Tt is very fortunate for the court and for the 
department that such commodious apartments, so 
conveniently and centrally located, have been pro- 
vided. It is fortunate that the justices of the Su- 
preme Court, who, as members of the Appellate 
Division of the Third Department, are first to hold 
court in this building, are men in whom not only 
the bar, but the entire community, has the utmost 
confidence. In the name of the bar of Albany 
county, we, who are here present, welcome to this 
building each and every member of the court, in 
the sincere hope that the fondest anticipations 
which have been entertained in regard to the use- 
fulness of the new court may be realized, and that 
for generations to come the Appellate Division of 
the third department of the Supreme Court may, in 
these rooms, exercise its judicial functions, and may, 
as in the past, by its patient listening to arguments, 





374 


THE ALBANY LAW JOURNAL. 





its careful and deliberate examination of contro- 
verted questions, and its just and impartial de- 
cisions, regardless of popular or party favor, ap- 
plause or censure, merit and receive the approval of 
all thoughtful and judicious men who appreciate 
the importance of a sound, independent, learned 
and permanent judiciary.” 

After this fine review of the evolution of the 
appellate tribunals in New York state, Presiding 
Justice Charles E. Parker, accepting the building 
for the court, replied as follows: 

‘*Gentlemen —It is well that the new rooms 
should be dedicated, by the eloquent and appropri- 
ate remarks which Mr. Hale has used, to the pur- 
poses for which they are designed and to the use 
for which they are so well adapted. 

‘*It is a new court which is about to occupy them. 
One that has been created by a new Constitution 
and upon a new plan. With an enlarged territorial 
jurisdiction, with an increase in the number of its 
members and with new powers, it has been put in 
the place of the General Term, which for so many 
years had its seat in this city, and which adminis 
tered the duties of an appellate tribunal to the 
entire satisfaction of the profession, and in a manner 
that compelled the respect and confidence of the 
public. 

‘Tt is by no means expected that this new court 
is to be an improvement on the old one, because of 
any greater learning or judicial ability of its mem- 
bers, but entirely because the methods of work 
which it is asked to adopt and the increase in mem- 
bers to enable it to do so, it is supposed will pro- 
duce most satisfactory results to litigants. 

‘*1t is expected that the sessions of this court 
will be as nearly continuous as is consistent with its 
ability to well and carefully do the work that 
comes before it; that each case will be personally 
examined by each judge, and that the final deci- 
sion of each case will be the deliberate judgment of 
all the members, after careful examination and 
verbal discussion. 

‘* By such a method of examination and decision, 
it is supposed that the judgment of a court of five 
members will be more readily acquiesced in, and, 
in accordance with that idea, new legislation has 
provided that in many instances its decisions shall 
be final. 

“Thus it is hoped to relieve the court of last re- 
sort from the great burden of appeals under which 
it is now struggling. Whether these expectations 
are to be realized remains yet to be seen. 

“This court does, however, realize the importance 
of the change and the duty imposed upon it, of 
adopting and thoroughly carrying out the new 
methods from which such improvements are ex- 
pected to follow. We shall be diligent in our 
efforts to make them successful. And you, gentle- 





men, can readily see how great an assistance 
towards success in that particular are these beautiful 
and convenient rooms jnto which the court is now 
installed. The convenient waiting-room and a 
well-ventilated and handsome court room will 
enable you, gentlemen, to comfortably present your 
cases in a manner satisfactory to yourselves. A 
private room for each member of the court, a com- 
fortable consulting room, surrounded by a con- 
venient library, enable us to give undisturbed 
thought and attention to our work, and you may be 
assured that we fully appreciate the energy, good 
taste and liberality which has been exercised in 
bringing about this satisfactory result. 

‘*Although the territorial jurisdiction of this 
court extends over more than one-third of the 
State, the duty was imposed upon the county of 
Albany, of providing for ita place where it could 
carry out the plan upon which it is expected to 
work, That county has well performed that duty. 
The new court is now installed in its new rooms. 
It now begins the discharge of its duties under con- 
ditions that enables it to do so with convenience 
and dispatch. 

‘*Let us hope, gentiemen, that far down in the 
coming years, when other generations shall have 
taken our places, this court will still be sitting in 
these rooms.” 


~ -_ 


REPORT OF COMMITTEE ON LAW RE- 
PORTING AND DIGESTING. 


[Read before the American Bar Association, August 20, 1896, } 


To the American Bar Association : 


- Committee on Law Reporting and Digesting is 
at this time unable to report satisfactory progress 


with the work assigned it at the last annual meet- 
ing of the association, by reason of the retirement 
of its late secretary, who had devoted much time 
and energy to the collection of statistics bearing on 
the subject, and still further by the death of Austin 
Abbott, who by the unanimous vote of the associa- 
tion was requested to act with the committee in 
preparing a table of subjects for legal indexing, for 
the purpose of bringing about uniformity in that 
respect, both in the indices to the reports and in 
the digests. By his thorough knowledge of the law 
and the practice, and his wide experience in this 
class of work, he was admirably fitted for the task 
which devolved upon him and which he did not 
live to complete. 


Law ReEporrina. 

Your committee has considered the subject of 
law reporting, but has little to add by way of 
suggestion or recommendation to the report here- 
tofore made. It is more than ever impressed with 
the difficulties arising from the number of reported 
cases, and particularly from the evils resulting from 
the duplication of reports of the same opinions. 
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There seems to be no remedy for the increase 
and rapidly increasing number of reports unless 
it may be found in the forbearance of the 
judges by restraining the disposition to write 
an elaborate thesis upon every question of 
law or fact presented for decision, at least until a 
very considerable part of the common law has been 
enacted in statutory form. On this subject your 
committee is not prepared or disposed to offer any 
recommendation beyond the suggestion that, in 
view of the inability of the bench and bar to dis- 
cover any other remedy for the enormous multipli- 
cation of reported cases and the immense volume of 
opinions entitled to be cited as authority, it would 
seem to be well worth trial, as an experiment, to 
enact some branch or branches of the common law 
in statutory form, as has been done in England, 
and note carefully how the volume of judicial de- 
cisions on the subjects so treated may be affected 
by such enactment. This could be readily done in 
one or more jurisdictions, without in any wise over- 
throwing or disturbing established methods, and 
solely with the view to determining by experience 
whether it would tend to lessen the labor of lawyers 
and judges and decrease the output of essays on 
legal topics emanating from the courts. 


The necessary duplication of the same opinions in 


different series of reports is a more simple matter 


and needs only concerted action by judges and law- 
yers in order that the nuisance may be abated and 
the expense and annoyance, necessarily incurred, 
prevented. 

The judges can do very much to discourage the 
irregular series of reports by favoring the official 
series with prompt copies of opinions rather than 
by furnishing them in the first instance to others 
and allowing the official reports to await the con- 
venience of their clerks, who may receive somewhat 
larger compensation for furnishing early copies to 
the series of reports not recognized as official. This 
is not an uncommon abuse, for which the judges 
are not responsible, except so far as they overlook 
and tolerate it, which they certainly would not do 
if it were brought sharply to their attention. 

But still more important in this regard is the co- 
operation and patronage coupled with just criticism 
by the bar. The official reporters will be much more 
prompt and efficient, and it will certainly tend to 
reduce the price of the reports, if their work is ap- 
preciated by lawyers, and recognized by placing 
these volumes on their shelves to the exclusion of 
others. 

In our report last year we discussed the benefits 
to be derived from encouraging the official reports 
and call the attention to the matter now, only for 
the reason that the bar seems slow to cormprehend 
that it has the means for protecting itself in its 








hands, and that the easiest manner to lessen the un- 
necessary duplication of reported cases is by aiding 
in building up the official series in each jurisdiction. 
On the other hand, there has been much cause for 
complaint, as to the delays and shortcomings of 
salaried reporters, and this should in no. wise be 
acquiesced in or tolerated, but such earnest criti- 
cism should be made as will insure prompt and 
efficient service. Still further, very much may be 
done by the courts through the adoption of proper 
rules regulating the citation of authorities. In one 
of the States in which there were formerly a large 
number of reports other than the official series, and 
in which the recent prompt publication in numbers 
of the reports and acts of the legislature has largely 
tended to eliminate the majority of the irregular re- 
ports, the Supreme Court has enforced a rule to the 
effect that when a cause is reported in the official 
series it must be cited from that series, not prohibit- 
ing the citation from any other series in the cases 
but requiring for the convenience of the judges 
that the volume and page of the official reports 
shall be given. 

A very strong effort was made by the proprietors 
of other series to induce the New York legislature 
of 1896 to enact a law prohibiting the enforcement 
of this rule, but without success, and it remains in 
full force and will, doubtless, tend largely to render 
the official series such in fact as well as in name. 


DIGESTING AND INDEXING. 


In arrangement of digests and forms of index for 
reports we have found nothing like a consistent 
system, and the examination we have made has con- 
vinced us the more of the desirability, utility, and, 
in fact, necessity for a systematic and authoritative 
arrangement, Each digester and every reporter 
seems to have adopted a plan which seemed best 
and most convenient to him, without much regard 
to the views and practices of others engaged in the 
same work, and in many cases with but little atten- 
tion to the convenience of those for whose use the 
work is intended. 

We have been able to ascertain the existence of 
only a single attempt to systematize the work for 
the benefit of others, but this may well serve as a 
basis for consideration of the subject, if not asa 
model for this purpose. The work referred to is 
entitled *‘Table of Subjects and Cross References 
for Legal Indexes ” by Marcus T. Hun, Reporter of 
the Supreme Court of the State of New York. Mr. 
Hun has up to this time reported nearly 100 
volumes during a period of twenty years, and states, 
by way of introduction to the quarto volumes re- 
ferred to, that ‘‘the difficulties encountered in 
classifying the subject matter contained in the con- 
secutive volumes of a series of reports under the 
same headings, and with like cross references in 
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each volume, and the hope that its publication may 
in some degree at least tend to the adoption in 
other series of reports and text-books of a uniform 
system of indexing, have suggested the preparation 
of the ‘‘ Index Tables.”” The index contains 2,951 
titles, with nearly as many cross references com- 
prising 31 quarto pages, containing, also, explana- 
tions and examples. Your committee has a copy of 
this index at this meeting for such examination, 
suggestion, criticism or other action as may be 
deemed desirable. 

As to the merits of the classification in detail, it 
is impossible to speak without an investigation, 
which would require much more time than it is 
possible to devote to the subject. But it is exceed- 
ingly suggestive, and. as the work of a reporter of 
skill and experience, is worthy of careful study. 


DIFFICULTIES OF THE SUBJECT. 


The large number of independent tribunals whose 
opinions are reported, still greater number of official 
reporters and the added number of those not official, 
the number of State digests and digests of the State 
and Federal courts combined, and the diverse in- 
terests of reporters, digesters and publishers, render 
it exceedingly difficult to bring about any unity of 
effort, with reference to either reporting or digest- 
ing, but your committee is impressed with the view 
that it is almost as necessary, and quite as desirable, 
that there shall be a thorough and carefully com- 
piled digest of the decisions of the court, as that 
they shall be officially reported, and to this end 
that there should be a uniform official index to be 
followed by all reporters in the State and Federal 
courts, issued and approved by some authoritative 
body. It is certainly impossible for a committee of 
this body to take up and satisfactorily perform the 
work of preparing an index of this character, since 
it involves a greater sacrifice of time and labor than 
is possible on the part of any members of the asso- 
ciation. We are not unmindful of the existence of 
digests of both State and Federal reports and of 
digests covering the entire field of case law in this 
country, and in no wise aisposed to depreciate or 
undervalue their worth. They are the result of 
careful, pains-taking, intelligent work, and are steps 
in the evolution of the perfect legal index and 
digest; but while by their excellence where they 
cover the entire body of decisions in all the States of 
the Union and in Federal tribunals, they tend to 
uniformity, it is in the nature of things that the ac- 
complishment of that object is impossible through 
private effort or enterprise, except as it points out 
and leads the way for action by competent official 
or semi-official authority. 

There seem to be but two alternatives, one the 
action of the body of reporters, brought together 
by their own initiative or upon the suggestion of 











this association. A conference of those interested 
in this question, whether reporters or editors of 
digests, could possibly agree upon some general 
rules, and through committees or otherwise, formu- 
late a correct system for adoption throughout the 
country, but the diverse interests already referred 
to are probably such that, coupled with the indif- 
ference of those who might exercise a controlling 
influence, an attempt of this character would be 
rendered nugatory. 

The other suggestion is through the federal 
government. It is quite clear that voluntary effort 
without official sanction can‘accomplish compara- 
tively little in bringing about uniformity in any 
respect, in the action of forty-five legislatures and 
more than twice that number of courts. While, on 
the other hand, the influence of initiative by the 
general government would go very far to bring 
about the adoption of any plan which might be 
presented by a competent body of men, designated 
for the purpose by federal authority. We are very 
unmindful of the strong objections to anything 
looking like the surrender of authority by the 
States, and of the prejudice against commissions 
to aid in the settlement of vexed legal problems, 
but such action could not be open to the first ob- 
jection, because it would involve in no wise the 
exercise of any unwarranted power or authority, as 
any action would be advisory, except as to the 
United States courts, while no other or better 
solution of difticulties of this character has or can 
be offered than to submit the question for determi- 
nation to a body of practical men, thoroughly con- 
versant with the subject, for their action after 
careful study and thorough investigation. 


THE PuBLICATION, DIGESTING AND INDEXING OF 
SraTE AND FepEeRAL Statutory Law. 

This subject was referred to your committee last 
year by resolution printed page 35 of the proceed- 
ings, and this discussion following the adoption of 
the resolution as printed on page 35 to 44 of last 
year’s report, seems to indicate that the committee 
was expected to prepare and submit a skeleton 
form of index for statutory enactments, classified 
and arranged upon some scientific basis. As here- 
inbefore referred to, Mr. Austin Abbott was by 
vote of the association requested to aid and act 
with the committee in the performance of the 
task. For various causesthe committee was unable 
to meet before his death, and therefore could not 
avail itself of the results of any of his labors or 
studies in this regard, and the illness and death of 
another member of the Committee, Mr. Hinkley, 
so long Secretary of the association, has made full 
consideration of the important subject impossible. 

For these reasons, in connection with those already 
stated generally under the head of ‘‘ Difficulties 
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of the Subject ” your committee is unable to make 
a satisfactory report. The subject is too broad to 
be treated properly by a body constituted as the 
committees of this association must be, except, in so 
far as, by the collection of facts and the suggestions 
of methods, it may be able to forward a work of 
this character by having it placed in the hands of a 
body authorized to act, and who can devote to the 
subject the necessary time and attention. 

If it is not found practicable to obtain the 
appointment of a federal commission to take up 
this matter in connection with the other matters 
referred to, then your committee will at a future 
meeting, if desired, endeavor to furnish some skele- 
ton or outline which may at least serve as a basis 
for discussion. 

We have arrived at a stage of the development 
of law reporting. law digesting and statutory 
enactments where they, with other important 
questions seem to require official action in the in- 
terest of the bench and bar, and, beyond all, of the 
client whose interests are paramount and will be 
most subserved by whatever relieves the lawyer and 
the judge from unnecessary research and useless: 
labor, by furnishing the best working tools in the 
best condition for the work in hand. 

Respectfully submitted. 
(Signed. ) J. NEWTON FIERO, 
Chairman. 
(Signed. ) Wo. E. Tavcorr, 
Secretary. 


APPEALS TO THE COURT OF APPEALS 
WHERE APPEAL IS A MATTER OF DIS- 
CRETION. 





Luieta Scrovina, an Inrant, etc., Respondent, v. Tua 
Erie Preservinc Company, Appellant. 
Jacop E. Srever v. Tue New York Centrat & Hupson 
River Rartroap Company. 


Otro Nienporrr v. THe MAnwAattan Raitway Company. 


Appeals to the Court of Appeals should not be allowed as a 
matter of discretion where they affect only the parties to 
the respective litigations and do not fall within the classes 
prescribed and are not exceptional cases where public 
interests or the interests of jurisprudence might be en- 
dangered by permitting a decision to go unchallenged. 

(Decided December 1, 1896.) 


Simon Fleischmann, for appellant. 
John C. Hubbell, for respondent. 


AnpREws, Ch. J. The three cases above-entitled 
are actions brought to recover damages of personal 
injury caused by negligence, in each of which a ver- 
dict was recovered, and the several judgment 
entered thereon have been affirmed on appeal, by 
unanimous decision of the Appellate Division of the 
Supreme Court in the departments respectively in 
which the cases were pending. After such af- 





firmance application was made, in behalf of the 
respective defendants, to the proper Appellate 
Division for a certificate certifying that in its 
opinion a question of law was involved, which 
ought to be reviewed by the Court of Appeals, and 
in each case the application was denied. The re- 
spective defendants have now applied to me, under 
sub. 2 of sec. 191 of the Code of Civil Procedure, as 
amended by chap. 559 of the Laws of 1896, for leave 
to appeal to the Court of Appeals. I am of opinion 
that these applications should be denied for reasons 
which I shali briefly state. 

The amended section of the Code, under which 
the application is made, declares that no appeal 
shall be taken to the Court of Appeals in certain 
specified cases, and among others from a judgment 
of affirmance in an action to recover damages for a 
personal injury, ‘‘ where the decision of tie Appel- 
late Division is unanimous, unless such Appellate 
Division shall certify that in its opinion a question 
of law is involved, which ought to be reviewed by 
the Court of Appeals, or unless in case of refusal so 
to certify, an appeal is allowed by a judge of the 
Court of Appeals.” 

The public history which preceded the enactment 
of this amendment of section 191 of the Code, re- 
flects light upon its true interpretation. The new 
Constitution had recently come into force. One of 
the serious problems which confronted its framers 
was how to arrange the judicial establishment of 
the State so as to secure the greatest efliciency and 
the highest usefulness of the courts, and at the same 
time bring the business of litigation within the 
ability of the judiciary to dispose of it with 
reasonable promptness. The scheme finally adopted 
was to establish, in each of four departments, 
into which the State was to be divided for judicial 
purposes, an appellate court consisting of judges 
selected from the judges of the Supreme Court for 
the hearing of appeals in the first instance, 


and to make the decision of the Appellate 
Division final in certain cases. The scheme em- 
bodied in the Constitution for the organiza- 


tion of the Appellate Divisions constituted them 
courts of great dignity and authority, and it was 
the expectation that their decisions would in many 
cases be accepted and acquiesced in by litigants, 
even when further appeal might be taken. Having 
constituted these courts of appeal, the convention 
continued the existing Court of Appeals, but 
limited its jurisdiction. The judiciary article ex- 
pressly confines its general jurisdiction to the review 
of questions of law. It prohibited the court from 
reviewing a unanimous decision of an Appellate 
Division, that there is evidence supporting or tend- 
ing to sustain a finding of fact or a verdict not 
directed by the court. This provision deprived the 
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court of jurisdiction in a large number of cases 
theretofore appealable, in which it had been held 
that a finding of a material fact without evidence 
presented a question of law reviewable by the court. 
The article does not affirmatively define the juris- 
diction of the Court of Appeals, beyond confining 
it toa review of questions of law, except that it 
prescribes that appeals as of right (save where 
the judgment is of death or where the appeal is 
from an order granting a new trial) can only be 
taken to the court from judgments or orders entered 
upon decisions of an Appellate division “ finally 
determining actions or 
(Const. art. 6, $9.) It was not the intent of the 
clause last referred to to establish a constitutiona] 
right of appeal to the Court of Appeals from every 


special proceedings.” 


final judgment or order made by an Appellate 
Division, and place it beyond the power of the 
legislature to abridge it or take it away. This is 
rendered clear by the subsequent clause: “ The 
legislature may further restrict or limit the juris- 
diction of the Court of Appeals, and the right of 
appeal thereto, but the right of appeal shall not 
depend upon the amount involved.” I am of the 
opinion that under the general grant of legislative 
power, it is competent for the legislature to deny 
the right of appeal tothe Court of Appeals in any 
class or classes of actions .in its discretion, the only 
restriction upon the legislative power being, that 
the right shall not be made to depend upon the 
amount involved. The amendment to section 191 
of the Code, passed in 1896, was, therefore, in my 
judgment, a competent exercise of legislative power. 
It is plain, I think, that purpose of the 
amendment was, in general, to make the Appellate 
Division the court of final resort in the classes of 
cases specified, where its decision affirming a judg- 
ment was the unanimous act of the court. The 
operation of the amendment is to relieve the Court 
of Appeals by imposing upon the Appellate Division 
the labor and the responsibility of the final decision 
in many cases. ‘The only question of any difficulty 
arises upon the construction of the clause author. 
izing the allowance of an appeal by the Appellate 
Division or on its refusal by a judge of this court. 
Having in view the purpose of the amendment 
and the policy which may be presumed to have 
dictated it, I am of opinion that the right  re- 
served to apply to the court ora judge to allow 
an appeal, was intended primarily to provide 
for exceptional cases where public interests 
or the interest of jurisprudence might be endan- 
gered by permitting a decision to go unchallenged, 
and that the questions to be considered by the 
court or judge to whom the application is made, 
are, first, whether, in his or its judgment, there is 
reason to believe that some material error is dis- 
closed by the record; and, second, if so, whether it 
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is of sufficient importance to require the general 
principle of finality appertaining to.the decisions of 
the Appellate Division to be disregarded in the 
particular case by the allowance of another appeal. 
In my judgment, the mere existence of errors in 
rulings on the trial, to the prejudice of the appel- 
lant, does not alone warrant the granting of a cer- 
tificate. Where the questions have a public aspect, 
then different considerations apply. I can very well 
understand that where the supposed error relates to 
a question of constitutional law, or the construction 
of a statute, or where the point is one upon which 
there is a conflict of decisions between different 
Appellate Divisions, or where it relates to a princi- 
ple of law or a question of evidence, which, if per- 
mitted to pass uncorrected, will be likely to introduce 
confusion into the body of the law from the fre- 
quent recurrence of occasions where the same 
questions will come up, that in these and, perhaps, 
similar cases, the public interests and the inter- 
ests of jurisprudence would justify, and, perhaps, 
require the granting of a certificate. But without 
undertaking to anticipate all the cases where this 
power should be exercised, I deny the present 
applications, on the ground that, assuming that 
errors may have been committed in the respects 
pointed out on the briefs, they are not such as, in 
my opinion, ‘‘ ought to be reviewed” by the Court 
of Appeals, because they affect at most only the 
parties to the respective litigations, and do not fall 
within the general classes above stated, and that 
the mere fact that the Appellate Division may have 
erred (which I do not decide) is not alone a suf- 
ficient reason for taking from these courts their 
general character as final appellate jurisdictions in 
the cases specified in the amendment in question. 

I am authorized to say that my associates, on con- 
sultation, concur in this opinion. 

All concur. 

Motion denied. 

Pas aoe 
LEGAL NOTES OF PERTINENCE. 

The Indianapolis Bar Association, at a regular 
meeting held December 8th, elected the following 
officers for the ensuing year: President, Edward 
Daniels; first vice-president, Charles A. Dryer; 
second vice-president, Edgar A. Brown; secretary, 
Ernest R. Keith; treasurer, Jesse H, Blair; execu- 
tive committee, Charles W. Moores, John E. Scott, 
John R. Wilson, A. C. Harris, W. F. Elliott; library 
committee, Charles Martindale, Merrill Moores, 
James B. Curtis, Ralph Hill, C. W. Smith, W. P. 
Fishback, John L. Griffiths. 

The president appointed C. W. Smith, John B. 
Elam, John W. Kern and R. O. Hawkins a commit- 
tee to draft a substitute for the special verdict law 
passed by the last legislature, by which the verdict 
is given in answer to a series of interrogatories. 
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Tesla, the noted scientist and electrician, makes 
a statement which over-worked lawyers may well 
stop to consider. In reply to the question: Is it 
wise for a man to deny himself and get along with 
a few hours sleep a day to do more work? the 
scientist replied by the Popular Science News : 

“That is a great mistake I am convinced. A 
man has just so many hours to be awake, and the 
fewer of these he uses up each day the more days 
they will last; that is, the longer he will live. I 
believe that a man might live 200 years if he would 
sleep most of the time. That is why negroes often 
live to advanced old age because they sleep so much. 
It is said that Gladstone sleeps seventeen hours 
every day; that is why his faculties are still unim- 
paired in spite of his great age. The proper way to 
economize life is to sleep every moment that is not 
necessary or desirable that you should be awake.” 

The lawyer, rushed with work, may get small 
comfort here. He may answer: “It is desirable 
every moment that I be awake.” But let him stop 
and think: Discretion is the better part of valor. 

The old beliefs in witchcraft, like the ghost in 
the play, ‘‘ will not down,” says the Barrister: On 
23d of July, a Professor Freimann was arrested 
at Tamworth, New South Wales, for that he did 
unlawfully pretend, from his skill and knowledge 
in certain occult and crafty science, to discover 
where and in what means certain gold was sup- 
posed to have been stolen, and that a certain gold 
mine at Nundle would turn out all right if the 
complainant, Ernest Garibaldi Hosking, would sink 
another fifty feet. The prosecution is under 9 Geo. 
II. c. 5, s. 4, which provides: That if any per- 
son shall pretend to exercise or use any kind of 
witchcraft, sorcery, enchantment, or conjuration, 
or undertake to tell fortunes, or pretend, from his 
or her skill or knowledge in any occult or crafty 
science, to discover where or in what manner any 
goods or chattels supposed to have been stolen or 
lost may be found, etc. 

Upon this information the accused was committed 
for trial. 

Judge Balderston, of Sedgwick county, Kansas, 
presided at a trial in which defendants’ counsel 
submitted to the court ninety-four special questions 
for submission to the jury. This angered the wise 
judge, and, in submitting the questions to the jury, 
he used the following language: “I want the jury 
to understand that these questions are got up to 
befuddle and mislead the jury, so that there will be 
error in the trial of this case and that the verdict 
may be set aside.” On appeal the case was re- 
manded. 


F. J. Gallagher, of Munich, Ind., killed two men. 
He was found guilty and sentenced to twenty-one 





years in the penitentiary. He secured a new trial 
and got two years. Some critics of juries argue he 
would have gone free on the third trial. But that 
suggests the Vandercarr case in Tilton county, Ind. 
There the defendant was given seven years on the 
first trial, two on the second and twenty on the 
third. And he died in prison. 

Prominent New York lawyers have formed an 
association to build a new hall of records, The 
present register’s office is too small for the storage 
of the great mass of records there. Documents of 
great value relating to the ownership of property 
worth many millions, are being exposed constantly 
to the danger of destruction by fire. A fire-proof 
building of sufficient size to hold the records in 
proper condition for reference has been needed in 
thut city for years, and the danger to the records 
has been increasing year by year. 

Wisconsin physicians are not satisfied with what 
they call the ‘‘insanity law” in that State, and the 
Bar Association of Milwaukee is willing to help 
them out. Physicians say that when they are called 
to testify in Junatico inquirendo proceedings and 
patients are declared insane on their evidence, they 
‘*have to be careful” or they lay themselves liable 
to damages, Well, they should be careful. If they 
think the Bar Association will give them a law by 
which they may give any kind of careless expert 
testimony on such hearings, they are probably mis- 
taken. But as the present law has been declared 
unconstitutional, a new one for the safeguarding of 
patients no less than the shielding of experts, 
should be framed. 

Horace L. Stearns, a wealthy and aged citizen of 
Perrysville, Ohio, was shot and instantly killed on 
November 29, 1896, by Elias Keyster. The murder 
grew out of a law suit in which Keyster was de- 
feated und in which Stearns acted as the attorney 
for the successful party. 

Keyster had threatened to kill Stearns. That 
morning the latter was walking past Keyster’s house 
when he was shot in the back, falling dead in the 
street. Keyster was arrested and declared that he 
had not felt happier in ten years, 

The murderer had a bad reputation and so intense 
was the feeling against him that he was removed 
by the sheriff to Ashland jail to prevent violence. 

The officers and committees of the Bar Association 
of St. Louis, recently elected, are as follows: 

President, John W. Dryden. 

Vice- Presidents, (1) James A. Seddon, (2) Charles 
Claflin Allen, (3) Geo. W. Lubke. 

Secretary, James A. Webb. 

Treasurer, Breckenridge Jones. 

Executive Committee, H. M. Pollard, Harvey L. 
Christie, William E. Garvin, John W. Dryden, ez- 
officio, Breckenridge Jones, ex-officio. 
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Committee on Admissions, Charles W. Bates, Clif- 
ford B. Allen, P. Taylor Bryan, F. J. McMaster, 
William F. Woerner, John F. Green, F. W. Dewarr, 
Wm. B. Thompson, J. C. Taussig. 

We learn from the secretary, Mr. Webb, that this 
association is actively engaged in forwarding various 
measures in the interest of the local bar, and also 
measures of a wider scope and of general public 
benefit. 


es 


THE LIABILITY OF A FORWARDER OF 
COLLECTIONS FOR ACTS OF HIS 
CORRESPONDENTS. 


By Wituam A. Way oF THE PitrsBuRG Bar. 

ITH an ever increasing facility for communi- 
W cation and transportation comes a corres- 
ponding increase in the amount of business trans- 
acted between widely distant points, and in the 
number of credits arising therefrom. The liqui- 
dation of these credits forms an important branch 
of commercial business, and is effected in various 
ways. The simplest and least expensive method for 
the creditor is by collecting through the banks. 
Another, and, in case of the debtor’s anticipated in- 
solvency, a far more effective plan, is to place the 
account in the hands of an attorney, or a so-called 
‘‘commercial agency.” These and other methods 


of collecting claims against debtors at distant points 
have given rise to the class of commercial agents 
known as “ forwarders,”’ whose contract is to take 
the matter for collection and use the necessary 


means to present it to the debtor’s attention. In so 
doing they incur various obligations to the creditor, 
such as the observance of good faith, making 
prompt reports, punctual remittances and the like, 
of which it is not the present purpose to treat. 

The subject here proposed for discussion is the 
extent of the forwarder’s liability for the acts of his 
correspondent. It should be premised that the 
contract between the creditor and forwarder is a 
simple contract of an agency, and subject to its 
usual principles, One of these is that ‘‘ifa principal 
constitutes an agent to do business, which obviously 
from its very nature cannot be done by the agent 
otherwise than through a substitute, or if there 
exists in relation to that business a known and es- 
tablished usage of substitution, in either case the 
principal would be held to have expected and have 
authorized such substitution.” (Parsons on Con- 
tracts, 7th ed. p. 84.) On the other hand, ‘‘a sub- 
stitute of an agent, who had no authority to appoint 
him, cannot be held as agent of the original prin- 
cipal, but is only the agent of the agent who em- 
ploys him, and who is accordingly his principal.” 
(Ibid.) And, of course, the original agent is respon- 
sible for his acts. It will at once be seen, therefore, 
that the liability of the agent for his sub-agent de- 





pends wholly upon the authority to appoint him, 
and where this authority is expressly given or 
expressly withheld, the application of the above 
principal is easy. But where nothing is said as to 
the appointment of sub-agents, and this question is 
left to inference, the matter is at once involved in 
doubt, and the presumptions raised by the courts as 
to the true intent of the parties have been extremely 
conflicting. 

We may then say: The liability of a forwarder 
arises from his contract with his principal, and de- 
pends upon what that contract is. 

A. If the contract be that he is to undertake the 
collection of the debt and be responsible for all 
means used therefor, he is liable for all acts of his 
sub-agents or correspondents. 

B. If the contract be that he is merely to trans- 
mit the claim to another for collection, he is re- 
quired only to use proper care in selection of a 
correspondent. 

C. If no definite contract is made as to the for- 
warder’s liability, the courts raise presumptions, 
depending on the character of the forwarder and 
the circumstances of the case; and in these pre- 
sumptions the courts do not agree, except in holding 
that in all cases the forwarder must use due care in 
the selection of a correspondent. 

The decisions may be classified as follows: 

I. Where the forwarder is a bank and the corres- 
pondent a bank, or agent other than a notary. 

Suppose a merchant in New York city receives a 
check from a firm in Pittsburg, and hands it over 
to his bank in New York for collection. The bank 
in New York will forward the check to its corres- 
pondent in Pittsburg, to be presented, and, if paid, 
for remittance of the proceeds. Suppose, now, the 
Pittsburg correspondent negligently fails to present 
the check promptly, or perhaps collects the check 
and then becomes insolvent before remitting. Is 
the New York bank liable to its depositor ? 

1, One class of cases holds that it is. This is the 
law of New York, New Jersey, Ohio, Indiana, 
Michigan, Georgia, Montana, Minnesota, England, 
the Supreme Court of the United States and 
probably South Carolina. 

The New York court has stated the principle in 
the case of Allen v. Merchants’ Bank, 22 Wend. 
215, as follows: 

‘* Resolved, That when a bank or broker or other 
money dealer receives upon a good consideration a 
note or bill for collection in the place where such 
bank, broker or dealer carries on a business, or at a 
distant place, the party receiving the same for 
collection is liable for the neglect, omission or other 
misconduct of the bank or agent to whom the note 
or bill is sent, either in the negotiation, collection 
or paying over the money, by which the money is 
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lost or other injury sustained by the owner of the 
note or bill, unless there be some agreement to the 
contrary, express or implied.” 

This principle, therefore, is often referred to as 
the ‘‘ New York rule.” 

(All the decided cases in the jurisdiction above 
named are then cited and discussed.) 

2. It has been held in many States that the 
forwarding bank is not liable. This is the law in 
Massachusetts, Pennsylvania, Maryland, Connecti- 
cut, Missouri, Illinois, Tennessee, Iowa, Wisconsin, 
Kansas, Mississippi, Nebraska, Louisiana and prob- 
ably North Carolina. 


The rule is thus stated by the Supreme Court of 
Massachusetts in Fabons v. Mercantile Bank, 23 
Pick. 330 (1839). 

‘*It is well settled that when a note is deposited 
with a bank for collection, which is payable at 
another place, the whole duty of the bank so re- 
ceiving the note in the first instance is seasonably 
to transmit the same to a suitable bank or other 
agent at the place of payment.” 

(Then follows a full citation of the decisions of 
these States. ) 

While the decisions supporting the Massachusetts 
rule outweigh those of the other class in number 
of States, it must be observed that they are not so 
well considered, and that the decision of the Massa- 
chusetts leading case of Fabons v. Mercantile Bank 
was rested largely on a misapprehension of the 
United States Supreme Court case of Bank v. Trip- 
lett, in 1 Peters 25, and followed the decision of 
Allen v. Bank in New York, that was soon 
afterward reversed by the Court of Errors. The 
same may be said of the Connecticut case of East 
Haddam Bank v. Scovill, 12 Conn. 303. But in 


addition to these cases resting on weak authority, it 
is believed that the weight of reason is on the side 


of the New York rule. It is useless to say that the 
depositor knows that it is the custom of banks to 
forward collections to agents at other points. He 
knows nothing about these agents, and no ordinary 
sort of inquiry can give him satisfactory information 
concerning them. He must trust to his own bank, 
that deals regularly with these distant correspond- 
ents, and has much better facilities and a greater 
incentive than he for investigating their reliability. 
It will not do to say that the consideration received 
by the forwarding bank is insufficient to justify a 
suretyship for the correspondent. The consideration 
is just what the banks make it, and if they are un- 
willing to insure the fidelity and solvency of their 
correspondents, they should either give distinct 
notice of that fact and refuse to accept collections, 
except for transmission, or they should demand a 
higher commission for collecting. Any other rule 
is bound to make banks careless in the selection of 





to render themselves liable, but just sufficiently 
careless to occasion loss to their depositors. 

In a matter of such great commercial importance 
it is highly necessary that there should be unifor- 
mity among the States. This is now effected, to 
some extent, by the decision of the United States 
Supreme Court, in Exchange Bank v. Third Na- 
tional Bank, 112 U. S. 276, as there can be no doubt 
as to what the United States courts will hold when- 
ever the question comes before them, no matter 
what the decisions of the State courts may be; and 
in matters like this it is generally easy to invoke 
the jurisdiction of the United States courts, as the 
parties are often citizens of different States. But 
much may also be accomplished by the banks them 
selves, by adopting rules to give the depositor, by 
notice or ctherwise, a clear understanding of the 
extent of the liability they propose to assume. 
And this would mean a virtual adoption of the 
New York rule by all banks, as it may be safely 
said that the bank announcing and maintaining 
the rule that it would not be liable for its corres- 
pondents would not be overburdened with business. 
—The American Lawyer. 


AN APPARENT RETROGRESSION IN NEW 
YORK LAW. 


The legislature of New York, in its enactment 
of a new real property law, has been guilty of such 
an oversight as is common to large statute-making 
bodies. As is well known, at the last session of 
the legislature the great majority of the real prop- 
erty laws which had been enacted from time to 
time since the foundation of the State were revised 
and united in one chapter, entitled ‘‘An act relat- 
ing to real property.” a@ All these various laws as 
they stood on the books, were at the same time 
repealed. This new act became a law on May 12, 
1896, with the approval of the governor, Article 
ten of this chapter embraces the schedule of laws 
repealed, and specifies all of chapter 547 of the 
Laws of 1855. This was an act allowing illegitimate 
children to inherit real and personal property in cer- 
tain cases. Before that year the common-law rule 
had been followed, denying to children and rela- 
tives who are illegitimate the capacity to take by 
descent. The law passed April 18, 1855, provided 
that ‘illegitimate children in default of lawful 
issue, may inherit real and personal property from 
their mother as if legitimate. ” } 

The legislature having repealed this law specifi- 
cally, let us see what provision was substituted. 
The substitute provision reads as follows: ‘If a 





aN. Y. Laws, 1896, c. 547. 
v N. Y. Laws, 1855, c. 547, § 1. 
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woman die without lawful issue, leaving an illegiti- 
mate child, the inheritance shall descend to him as 
if he were legitimate. In any other case illegiti- 
mate children or relatives shall not inherit.” c 

This entire chapter relates solely to real property. 
The legislature, therefore, still permits an illegiti- 
mate child to inherit veal property from his mother, 
but has not re-enacted any provision which will 
permit him to take personal property. 

It is not possible to read into the statute more 
than is there found, on the familiar principle that 
where one law has repealed another, all of the first 
that is not re-enacted by necessary implication is 
no longer in force. 

We find, therefore, a provision, the justice of 
which has remained undisputed for more than forty 
years, stricken from the statutes and the harsh rule 
of the common law once more in force. Doubtless 
it was an oversight on the part of the legislature. 
If so, they should give their earliest attention to 


its correction. 
Joun A. THOMPSON. 
Brook.iyn., N. Y. 


Humors of the Day. 


A Leaat MInp. 

A well-known artist of this city received not long 
ago a circular letter from a business house engaged 
in the sale of California dried fruit, inviting him 
to compete for a prize to be given for the best 
design to be used in advertising their wares. Only 
one prize was to be given, and all unsuccessful 
drawings were to become the property of the fruit 
men. After reading the circular the artist sat down 
and wrote the following letter : 

“The Dried Fruit Company: 

“ GENTLEMEN.—I am offering a prize of 50 cents 
for the best specimen of dried fruit and should be 
glad to have you take part in the competition. 
Twelve dozen boxes of each kind of fruit should be 
sent for examination, and all fruit that is not ad- 
judged worthy of the prize will remain the property 
of the undersigned. It is also requested that the 
express charges on the fruit so forwarded should be 
paid by the sender. 

“Very truly yours, - 
— The Bookman. 














YeT ANOTHER TYPE oF MIND. 

We learn that the ostrich will never go straight 
to its nest, but always approaches it with many 
windings and detours, in order, if possible, to con- 
ceal the locality from observation. And such often 
is the attorney’s method regarding the point at 
issue when he pleads a hopeless case. 





N. Y. Laws, 1896, c. 547, § 289. 





A Backwoops’ Case. 


‘* Your honor,” said a prosecuting attorney in a 
court in Texas, ‘‘ the prisoner at the bar is charged 
with killing one of the most exemplary citizens of 
this county. Andrew Boyson, your honor, was in 
every respect a model man. He was a beloved 
member of the church, and not once known to be 
guilty of an unchristian act. Why, your honor, he 
was never seen to bet on horses, play poker, drink 
whiskey, or use tobacco. He 

‘* Hold on a minute,” the judge broke in; ‘“‘ You 
say he didn’t bet on horses ?” 

‘*That’s what I said, your honor.” 

“And he didn’t play poker ? ” 

‘* Never was known to play a game.” 

‘‘And he never drank liquor ?” 

“ Never a drop, your honor.” 

“And he didn’t chew tobacco ?” 

‘* Never took a chew in his life.” 

‘* Well, then,” said the judge, leaning back with 
a sigh, ‘‘I don’t see what he wanted to live for. 
There wasn’t anything in life for him, and I don't 
see why he ain’t about as well off dead as alive. 
Release the prisoner, Mr. Sheriff, and call the next 
case.”.— Chicago Law Journal. 





JUDICIAL KNOWLEDGE. 


A Federal judge lately charged a jury in a liquor 
case as follows: ‘‘In later years there seems to have 
been a disposition to deny or ignore judicial knowl- 
edge as to what constitutes intoxicating liquors, 
and the courts have manifested a desire to disavow 
any judicial knowledge on this subject At the 
same time some of the courts have not hesitated to 
impute to juries an extensive knowledge and 
information in this regard. This court, however, 
will follow the precedent established by the deci- 
sion of Chancellor Walworth upon this subject, and 
will assume judicial knowledge concerning intoxi- 
cating liquors. * * * Ina trial in the State of 
Wisconsin, where this question arose in 1883, the 
trial judge declared that a man must be almost a 
driveling idiot who did not know what beer was, 
and that it was not necessary to prove it to be an 
intoxicating liquor. Later the Supreme Court of 
that State, in passing on the charge of the trial 
judge, declared that his rulings in the case upon 
this question were not only clearly correct, but if 
his peculiar manner gave them force and emphasis, 
it was not only proper but commendable. This 
court, therefore, will neither stultify itself nor 
impeach its own veracity by telling you that it has 
not judicial knowledge that the liquor commonly 
known as ‘whiskey’ is an intoxicating liquor or 
that the drink commonly called a ‘whiskey cock- 
tail’ is an intoxicating drink.” 








— rare ~ re Vaz 
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Hotes of Amevican Decisions. 
FEDERAL AND STATE COURTS—HABEAS CORPUS. — 
The imprisonment of one committed for trial on a 
criminal charge, under State process, which is regu- 
lar and valid in itself, is not rendered illegal, so as 
to justify his release on habeas corpus by a federal 
court, by the fact that the prisoner was brought 


come within the class of persons whom the writer 
styles as ‘‘ignorant of the theory of the Constitu- 
tion ’ and of constitutional law, for I cannot see 
one single fact or authority cited in his article 
which substantiates his conclusion or supports his 
reasoning; on the contrary, his extended research 
into history has permitted him to state facts which, 
to my mind, prove quite the contrary of his conten- 


: ix _ | tion, viz., that such an act would contravene the 
back from another State as a fugitive from justice, | 


by means of extradition warrants procured by false | 


‘ 


affidavits. (In re Moore [U. S. D. C. Oreg.}, 
Fed. Rep. 821.) 


MUNICIPAL CORPORATIONS—DELEGATION OF POW- 


United States Constitution. 


The real question discussed is, Would an act 


_ passed by a State granting to the Mexican silver 


ERS—SALE OF BONDs.—A charter which commits to | 


the city council, by name, the entire control of the 
city’s finances, with power to issue and sell bonds, 
cannot delegate to the mayor authority to sell such 
bonds at his discretion as to price. (Blair v. City 
of Waco [U. 8. C. C. of App.], 75 Fed. Rep. 800.) 

NEGLIGENCE — PROXIMATE CAUSE — RAILROAD 
crossine, — A defect in a gate ata railroxd cross- 
ing is not the proximate cause of an injury received 
by one who, after passing by the gate, sees a train 
approaching, but tries to cross the track, and gets 
his foot caught, and is consequently injured by the 
train. (Baltimore & O. R. Co. v. Anderson [U. 8. 
C. C. of App.], 75 Fed. Rep. 811.) 


RELIGIOUS SOCIETIES—CAPACITY TO SUE.—Trus- 
t-es of a non-incorporated religious association have 
legal capacity to sue in equity in behalf of such as- 
sociation, if not as trustees as members thereof. 
(Callsen v. Hope [U. S. D. C. Alaska], 75 Fed 
Rep. 758.) 

REMOVAL OF CAUSES—SEPARABLE CONTROVERSY, 
—Where the cause of action is joint or several, and 
plaintiff elects to treat it as joint, no one of defend- 
ants can treat the suit as against him as severable 
for the purpose of removal. (Brown v. Coxe Bros. 
& Co. [U. 8. C. C. Wis.], 75 Fed. Rep. 689.) 


—- 


Correspondence. 


THE MEXICAN DOLLAR-—A REPLY. 

To the Editor of the Albany Law Journal 

Dear Sm: I have just received our copy of your 
valuable journal for November 28th, and have read 
with interest the letter published therein under your 
head Correspondence by Mr. Ben 8. Dean, of 
Jamestown, on the threatened action of some of our 
populistic friends in Kansas to pass a law granting 
to the Mexican silver dollar legal tender qualities 
in that State, and while I agree with the author that 
the effect of such a measure would hardly seriously 
affect commercial transactions, either in that State 
ro inthe United States, I am willing to admit that I 





dollar legal tender qualities be unconstitutional? 

As the writer has well said, ‘‘ the Constitution con- 
fers no powers upon the States;” they are to retain 
those powers which are not prohibited to them, or, 
better still, “ they have all powers not expressly or 
by necessary implication granted by them to the 
United States in the Constitution.” What part, 
therefore, of the Constitution would this law vio- 
late? And as an answer, Mr. Dean tells us that it was 
just such a law that Justice Ellsworth and his asso- 
ciates in the constitutional convention had in mind 
when they drafted sec. 10, art. 1, of the Constitu- 
tion; but thisseems to be completely refuted by the 
very language of the section itself and also by the 
history of the legal tender acts of the various States, 
making commodities, such as tobacco, corn, linen, 
whiskey, ete., legal tender. It was to contract the 
power of the States as to their right to make anything 
but gold and silver coins a legal tender instead of 
these inconvenient, unstable and variable com- 
modities. The section reads: “ No State shall make 
anything but gold or silver coin atender in pay- 
ment of debts.” Thus we see that while this and 
other sections of the Constitution are negative ex- 
pressions, as they necessarily must have been, in 
order to carry out the intention that the Constitu- 
tion was to deprive the States of certain existing 
and inherent rights, and while it is true that the 
Cohstitution does not, in a strict sense, confer any 
rights or powers upon the States, because all powers 
not granted are retained by the States, still the sec- 
tion instead of denying to the States, in plain 
language, the power to pass any legal tender laws 
whatsoever, on the contrary, by its very terms, im- 
pliedly admits the right of the States to pass laws 
making any gold or silver coin of any nation a legal 
tender, only excepting and reserving to Congress 
the right granted to it fromthe States in sec. 8, 
art. 1, of regulating the value of such foreign gold 
and silver coin. 

To be sure the Constitution and all other legisla- 
tive acts are to be construed according to the in- 
tention of the legislators framing them, but every 
lawyer knows that the law must be construed ac- 
cording to its terms, and that the intention of the 
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body enacting it must be gathered by the plain 
sense of the language made use of to express that 
intention in the act itself. We cannot go outside 
these limits to ascertain what the intention might 
have been and I fear that what Judge Ellsworth said 
to his constituents about the Constitution, ‘‘ that no 
State shall make anything but money a legal tender 
in payment of debts,” would hardly be held rele- 
vant tothe issue to sustain the contention of the 
author—that the contemplated act of the populists 
of Kansas would be unconstitutional. Nor do I 
see the application of the argument that the States 
were denied the right to make commodities a legal 
tender, as applied to the Mexican silver coin dollar, 
for while the Mexican dollar is in one sense a com- 
modity, it is also something more, it is a silver coin 
within the very language of the Constitution, and 
for Mr. Dean to read into that section of the Con- 
stitution the words ‘of the United States” making 
it read “No State shall * * * coin money * * * 
or make anything but gold and silver coins of the 
United States a tender in the payment of debts,” etc., 
which would have been necessary in order to sus- 
tain his contention, and which would certainly have 
been done had the principle for which he is contend- 
ing been the intention of the framers of our great 
Bill of Rights, touse Mr. Dean’s own words, “argues 
ill for the intelligence of anyone making such a 
statement,” and shows that the statement is absurd. 


While I agree that such a manifestation of popu- 
listic legislation would not be a great detriment to 
our commercial interests, yet the reason for this 
does not, it seems to me, lie in the question of the 
constitutionality of the proposed act, but, on 
the contrary, in the right delegated to congress in the 
eighth section, article 1, in which Congress is given 
the absolute right ‘‘to coin money, regulate the 
value thereof, and of foreign coins,” thus it appears 
that in these last four words is the saving clause 
that protects the United States from wild-cat money 
and the Mexican silver dollar, for under this sec- 
tion Congress could pass a law regulating the value 
of the Mexican dollar and providing that its legal- 
tender value sl.ould be no greater than its commer- 
cial value, after which our Kansas friends would 
very soon tire of weighing Mexican silver dollars, 
or any other, for that matter, every time they 
wanted to pay or cheat their creditors, the law 
would be worthless, and it is believed would be 
soon repealed. 

So that while I agree such a law would not be 
likely to disturb our financial system, I cannot 
agree that it would be unconstitutional, which I 
think is patent from Mr. Dean’s own article. 

Truly yours, 
CHARLES N. Dons. 

Dubuque, Iowa, Dec. 3, 1896. 





Rew Books and Rew Editions. 

A TREATISE ON THE LAW OF CIRCUMSTANTIAL 
EviIpENceE, illustrated by numerous cases, by 
Arthur P. Wills of the Chicago bar. Philadel- 
phia, T. & J. W. Johnson & Co., 1896. 

A brief preface to this work indicates that it is 
founded upon the essay of Mr. William Wills upon 
the same subject and that his plan has been fol- 
lowed as to its main divisions. The work is, how- 
ever, a volume of some 500 pages, and is devoted to 
the consideration of circumstantial evidence in 
criminal cases, embracing, also, a consideration of 
the nature of evidence, and discussing the much- 
mooted question as to the difference between evi- 
dence and proof. Upon this subject the following 
is said, which is worthy of quotation: 

‘“‘The term ‘proof’ is often confounded with 
that of evidence, and applied to denote the medium 
of proof, whereas in strictness it marks merely the 
effect of evidence. When the result of evidence is 
undoubting assent to the certainty of the event or 
proposition which is the subject-matter of inquiry, 
such event or proposition is said to be proved; and 
according to the nature of the evidence on which 
such conclusion is grounded, it is either known or 
believed to be true. Our judgments, then, are the 
consequence of proof; and proof is that quantity 
of appropriate evidence which produces ussurance 
and certainty. Evidence, therefore, differs from 
proof, as cause from effect.” 

A somewhat metaphysical discussion is had with 
regard to the nature of truth, and as to ‘ intuition 
and demonstration,’’ followed by the consideration 
of moral probability and moral certainty. This is 
by way of introduction to the characteristics of cir- 
cumstantial evidence, under which presumptions 
are first treated, followed by consideration of the 
relative effect of direct and circumstantial evi- 
dence. The balance of the work applies almost 
entirely to evidence in criminal causes. Proof of 
handwriting, however, which is treated somewhat 
fully, relates as well to civil causes as to criminal, 
and the same may be said with regard to the rules 
relative to expert testimony. 

The author treats confessions as being in the 
nature of circumstantial evidence, and discusses 
the weight which should be given tothem. Other 
topics treated are the defence of alibi, evidence of 
character, as well as proof of corpus delicti and its 
application in cases of homicide. The work closes 
with an interesting chapter upon the force of cir- 
cumstantial evidence, treated from the scientific and 
philosophical standpoint, as well as from a legal 
point of view, abundantly illustrated by examples 
and citation of authority. The volume closes with 
a citation of the well-known and quite remarkable 
Udderzook case, 76 Penn. St. 340. To the lawyer, 
practicing in the criminal courts, it would appear 
to be a useful and convenient as well as interesting 
volume. 
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The Albany Law Journal. 


ALBANY, DECEMBER 19, 1896. 


Current Popics. 

O recent decision in this State has aroused 
‘the interest of lawyers so muchas that re- 
ported in the Law Journat (Sciolina v. Erie 
Preserving Company and two others), in which 
it was held that appeals to the Court of Appeals 
should not be allowed, as a matter of discre- 
tion, where they affect only the parties to the 
respective litigations, and do not fall within the 
classes prescribed, and are not exceptional 
cases where public interests or interests of juris- 
prudence might be endangered by permitting 
a decision to go unchallenged. This is a judi- 
cial determination of a vexed and much-mooted 
question, that is, as to what functions ought 
to be discharged by the Court of Appeals 
as a court of last resort. The controversy 
was warm over this question in the constitu- 
tional convention, but waxed much warmer in 
the earlier constitutional commission of 1890, 
which was constituted for the purpose of pro- 
posing a revision of the judiciary article alone. 
In that commission a battle royal was waged 
over the question as to whether the Court of 
Appeals should be enlarged by the election of 
an additional number of judges so that appeals 
might be taken from the Supreme Court as a 
matter of right in substantially every case, on 
the one hand, or whether measures should be 
taken so to restrict appeals to the Court of 
Appeals that the bench as at present constituted 
should be able to dispose of the business com- 
ing before it. In favor of the first proposition, 
that the court should be enlarged in order that 
the business might be done by an increased num- 
ber of judges, were Frederick R. Coudert and 
Lewis E. Carr, as the leaders. They were opposed 
in this view by James C. Carter, Joseph H. Choate 
and Louis Marshall, who insisted that the number 
of judges should remain as they then stood, and 
that the appeals should be restricted. The latter 
principle was adopted by the commission, 
which reported to the legislature for action, 
recommending a constitutional amendment to 


that effect. This was not acted upon by the 


legislature, and the work of the commission 


Vor. 54 — No. 25. 





fell still born. Subsequently, in the constitu- 
tional convention of 1894, Louis Marshall again 
championed the restriction of appeals, which 
resulted in the judiciary article as it now stands. 
This was followed by chapter 559 of the Laws 
of 1896, which is the basis of the opinion of 
Chief Judge Andrews in the cases referred to. 
This section provided that *‘ where the decision 
of the Appellate Division is unanimous, unless 
such Appellate Division shall certify that in its 
opinion a question of law is involved which 
ought to be reviewed by the Court of Appeals, 
or unless, in case of refusal so to certify, an 
appeal is allowed by a judge of the Court of 
Appeals,” no appeal shall be taken to the Court 
of Appeals in certain specified cases. It will 
be seen that the operation of this statute de- 
pended very much upon the view which might 
be taken as a matter of discretion by the Apel- 
late Divisions and by the Court of Appeals, 
and that if these courts were inclined to be 
liberal in the allowance of such appeals, the 
statute would be practically nullified, while, on 
the other hand, if they were inclined to construe 
the language strictly, appeals in such cases would 
be practically prohibited. The Court of Appeals 
has taken the latter view, holding that, the ob- 
ject of the amendment being to relieve the 
Court of Appeals by imposing upon the Ap- 
pellate Division the labor and responsibility of 
final decision in very many cases, that policy 
ought to prevail; holding further that the 
right reserved was intended primarily to pro- 
vide for exceptional cases where the public 
interests or interests of jurisprudence might be 
endangered by permitting a decision to go 
unchallenged. 

This, then, is a settlement of the vexed ques- 
tion by operation of statute and by construction 
of the court of last resort, and whatever may 
be thought of the wisdom or policy of the leg- 
islation, it must now be cheerfully acquiesced 
It is the law of 
the State upon that subject and the outcome of 


in by the members of the bar. 


years of active discussion and agitation upon 
the question. The legislature has determined 
that this is the wise policy to pursue, and that 
course has been indorsed by a construction of 
the act and interpretation of its policy which 
is unquestionable and which hereafter will be 
unquestioned. It is well that this question is 


settled and that the bar now understands that 
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the Appellate Division is what it was intended 
to be at the time it was created, not alone an 
intermediate appellate court, but in very many 
cases a court of last resort which shall relieve 
the Court of Appeals from the burden of 
appeals which have accumulated to such an 
extent that without such relief it would be im- 
possible that the court should carry on the 
business in such a way as to be able to clear its 
docket within a reasonable time. 


Under the title of “‘ Beware of the Revisers,” 
the Mew York Sun publishes an article which 
is reproduced in the Law JourRNAL, not for 
the purpose of criticism of the revisers or to 
call attention to their shortcomings, since every 
lawyer appreciates the difficulties of the work, 
but more particularly for the purpose of calling 
attention to the necessity for its early comple- 
tion. The duties of the revisers are exceed- 
ingly delicate and important, and involve great 
care and labor. On the other hand, their com- 
pensation is meagre, almost beggarly, and they 
are expected to do the most important work 
which falls to any lawyer or body of lawyers in 
the State, for a compensation which would only 
be reasonable and fair to a lawyer of high 
standing at the bar in a single important litiga- 
tion. The result is, and has been for some 
time past, that the work has necessarily been 


carried on by the revisers in the intervals of 


their professional labors. ‘They have been 
obliged to carry on the practice of the law. 
In fact it could not be expected, and has not 
been expected, that they would abandon the 
practice of their profession for the salary which 
the State has seen fit to attach to the work 
they are called upon to perform. It has been 
exceedingly difficult, under such circumstances, 
to obtain the highest degree of talent even fot 
such desultory labors as the commissioners 
must, under the circumstances, bestow upon this 
work, and it is quite certain that the work 
cannot be performed with the degree of care 
and attention which its importance demands. 
We have made no examination as to the jus- 
tice or injustice of the criticism which is made 
in the article published, but we publish it as a 
matter of current interest and criticism, and 
with the hope that it will call the attention o 
the bench and of the bar, as well as of the leg 





islature and the incoming executive, to the 
great necessity for a reconstruction of this 
commission and for the appointment of com- 
petent revisers. The appropriation made for 
the carrying on of the work during 1896 is the 
sum of $21,000. This is used for the payment 
of $3,000 per annum to the commissioners, the 
balance for clerk hire and incidental expenses. 
It would seem to be the part of wisdom that 
the salaries of the commissioners should be 
very largely increased if the State expects to 
have the best kind of work from the most com- 
petent men. It is, of course, not desirable that 
the appropriation bill should be increased by 
an additional amount in the way of salaries, 
and an attempt so to do would, perhaps, arouse 
criticism and objection, but this work should 
be in the immediate and direct charge of some 
careful and competent person who would give 
It would 
seem, therefore, that one solution of the diffi- 
culty might be the selection of an able lawyer, 
at a fair salary, who shall take the place of the 


it at all times his personal attention. 


three revisers and act as the responsible head 
of the work, with authority to employ, as at 
present, such assistants and clerks as might be 
desirable within the limits of the present appro- 
priation. 
results could reasonably be obtained in that 


It seems quite certain that better 
manner than by present methods. This work 
has been running along since 1889, the statutes 
are in an exceedingly unsatisfactory condition, 
and it is an absolute necessity that the work be 
brought to a close within a reasonable period. 

In addition, the revisers have been charged 
with the work of advising the legislature with 
regard to the legality of bills, and are obliged 
to act as draftsmen for the legislature in pre- 
paring bills to be introduced into the legis- 
lature. This additional burden 
unable to perform very much of the labor re- 
quired as revisers during four months of the 
year, resulting in crowding their work in the 


renders them 


remaining eight, and, as matters now stand, 
resulting in that work being done at such times 
and under such circumstances as the necessities 
of a law practice will allow. It needs no com- 
ment to enforce the idea that this is not the 
ideal method, nor is it the practical method 
which should be adopted for the revision of the 
Statutes of the State of New York. It would 
be the greatest possible economy to have this 
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work carried on by the ablest lawyer and drafts- 
man in the State at acompensation which would 
be fair and just, in view of the ability and 
talent required for the work. It is earnestly to 
be hoped the legislature will take this matter 
in hand, and, as the terms of the present re- 
visers expire with the incoming governor, that 
the chief executive will take such action in the 
matter as shall insure a speedy, accurate and 
thorough revision of the Statutes of the State. 


If any indication were necessary of the 
rapidly growing tendency of legal business to 
concentrate in the large cities, and particularly 
in the city of New York, the interview with 
Justice Alton B. Parker, of the Supreme Court 
of the Third Judicial District, recently pub- 
lished by an Albany newspaper, would seem to 
be very conclusive upon the subject. It was 
said a few years ago by an eminent judge, who 
spent very many years upon the bench of the 
Court of Appeals, that except from the larger 
cities of the State the litigation which came to 
the Court of Appeals had, during the past 
thirty years, rather decreased than increased. 
In other words, the legal business of the State 
had drifted from the country to the large cities, 
since in the period mentioned the increase in 
wealth and population in this State has been 
enormous, and while there has not been a cor- 
responding increase in legal business, still there 
has been in that respect a very large actual in- 
This is 
particularly true with reference to New York 
city. 


crease in the amount of litigation. 


Law firms, composed of many members, 
and employing a large number of lawyers as 
well as clerks, have become a prominent feature 
of the metropolis in carrying on the legal 


business of the individuals and corporations 


which center there from all parts of the 


large corporation 
throughout the country has a place of business 
in New York city, and very many of its finan- 


country. Almost every 


cial transactions are carried on at that point, 
resulting in the courts being crowded by legal 
business growing out of business transactions 
throughout the United States. 
referred to is as follows: 


The interview 


“A representative of Zhe Argus, having been 
informed that Justice Alton B. Parker was 
considering the question of entering a new firm 





to be organized for the purpose of the practice 
of law in this city, and consequent retirement 
from the bench for that purpose, interviewed 
the judge upon the subject, and inquired as to 
the truth of the rumor. Judge Parker said, in 
reply to inquiry as to whether such action was 
contemplated by him, that while it had been 
discussed somewhat, he had not seriously con- 
sidered such a step with reference to connect- 
ing himself with any business in this city; that 
he had for a long time past been very decidedly 
of the opinion that the best field for the prac- 
tice of the law was in the city of New York, 
and had always felt that in case he should re- 
sume the practice, it would be far more desir- 
able to carry on business in that city than at 
any other point, as the business of the country 
is concentrated there, and opportunities are 
much greater than elsewhere. While the judge 
did not express himself definitely as to whether 
he was seriously considering the resignation of 
his judicial position and formation of a busi- 
ness connection in New York, he facetiously 
reminded the representative of Zhe Argus 
ot the old saying, that ‘few officials die, and 
that it is exceedingly unusual for them to re- 
sign.’ It seems to be settled, however, from 
the statement of Judge Parker, that he will not 
take up the practice of law in Albany, and it 
seems quite doubtful whether he has any im- 
mediate intention of leaving the bench.” 
Justice Parker is just about completing his 
eleventh year upon the bench, nearly four of 
which were spent as a member of the second 
division in the Court of Appeals. He was for 
two years designated, at the request of the bar 
and bench of New York City, as a member of 
the General Term of the First Department, the 
time for which he was designated expiring 
1896. The remainder of the 
period during which he has been upon the 
bench has been spent in trial courts, the 
largest city in his district being the city of 
Albany. Justice Parker is, therefore, emi- 
nently qualified to judge as to the relative 
nature and extent of legal business in the city 
and country, having observed it in all its phases, 
not only as an attorney, but as a judge, during 
the period to which we have referred, and 
during which time he has had these exceptional 
facilities for noticing the fact to which we have 
referred — the drift of legal business to the 


January rst, 
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The fact is all that we are 
concerned with at this time. The moral to be 
drawn from it we will be obliged to leave to the 


business centers. 


next generation of lawyers. 

If it be true that Judge Parker intends to 
leave the bench, it will be a matter of great 
regret not only to all lawyers of the third divi- 
sion but also to those of the State at large. 


The article condensed from a French periodi- 
cal in the Review of Reviews, which we re- 
‘publish this week, gives an idea of the methods 
adopted in France in criminal prosecutions, 
and shows the marked contrast between Anglo- 
Saxon methods and ideas upon that subject 
and the practice in French criminal tribunals. 
So marked is the difference in that respect 
that the question has been agitated as a proper 
one for discussion at the meeting of the New 
York State Bar Association as to the leniency 
with which wealthy criminals are treated in 
this country. There has grown up within the 
past one hundred years a disposition to treat 
persons accused of violating the criminal law 
with a degree of consideration which is not 
only unknown in France, but was not by any 
means part of the common-law method. A re- 
currence to the State trials in England only 
two or three centuries ago shows the length to 
which the prosecuting officer and the judge 
went in harrying and brow-beating prisoners, 
and the records of that tribunal show a condi- 
tion of affairs very similar to that now existing 
across the channel. However, English-speak- 
ing people have modified and mollified the con- 
ditions of criminal procedure, so that it is thor- 
oughly understood now that a man is presumed 
to be innocent until he is proven guilty, and no 
one ever thinks of raising any question with re- 
gard to that proposition. In France, the pre- 
sumption, on the other hand, seems to be that 
every accused criminal is guilty until he is proved 
to be innocent, and that was evidently the idea 
which had possession of the courts and coun- 
sel, judging from a perusal of criminal trials in 
England in the sixteenth century. It was only 
late in the last or early in the present century 
that the efforts of humanitarians in that direction 
resulted in allowing an accused person to ap- 
pear by counsel and properly present his de- 
fence; the theory in the decision of Jeffreys 
being that the judge would protect the interests 





of the prisoner, and that counsel was an un- 
necessary luxury. Whether or not the pre- 
sumption in favor of innocence has not been 
carried to an extent so great as to interfere 
with the prompt administration of criminal jus- 
tice, is a question which is well worthy of con- 
sideration, and there is very much to learn, al- 
though, perhaps, but little to adopt from French 
methods. 


In his message to the legislature Governor 
Atkinson of Georgia, has made some recom- 
mendations in regard to the passage of a law 
with the view of restraining lynching in that 
State. 
passed giving to the administrators of any dece- 


The plan is that a statute should be 


dent who was a victim of lynchers, the right to 
recover from the county in which the outrage 
was committed a sum in no instance to be less 
than $1,000. Several states have adopted this 
measure, and there would seem to be few possi- 
ble steps more likely to restrain outrages of this 
kind, which to the whole 
country. 


are a reproach 


The attorneys most active in practice in the 
court of Judge Lynch are generally of the 
farming districts. These will feel more keenly 
than, perhaps, any other class, a law which 
And 


while the innocent suffer with guilty, this very 


reaches their pockets through taxation. 


fact is the more likely to arouse a local senti- 
Just 
so long as local popular sentiment secretly ap- 


ment against such expensive lawlessness. 


plauds the crime, just so long will the crime 
continue, and the perpetrator figure as a hero, 
Housewives say that the way to a man’s heart 
lies through his stomach; and with just about 
the same measure of truth, it may be said that 
the control of public sentiment lies in taxation. 

In the same message, however, Governor 
Atkinson, in regard to the abolition of public 
executions, writes as follows: 

** After a trial of some years, I am, after 
careful consideration, led to the conclusion that 
the law passed years since, which 
abolished public hangings in this State, of 
which I approved at the time, was a mistake. 


I am still of the opinion that the impulse which 


several 


leads people to eagerly seek to see one of their 
fellow beings hanged upon the gallows is not a 
noble one. But we must deal with people as 
they are, and not as they should be. I believe 


that ten private hangings are not so effective 
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in deterring evil doers and in commanding fear 
and respect for the law as one in public. To 
return to the old law, which left it to the dis- 
cretion of the circuit judge to provide for either 
private or public hangings, would, I think, be 
This can safely be left to the 
In my opinion, 


a proper course. 
discretion of our judges. 
public hanging will aid in the suppression of 
crime, and have some effect in discouraging 
mob law.” 

Of the wisdom of this view we are not so 
easily convinced. It is unfortunately true, as 
the Governor points out, that the lust for blood 
and an inhuman pleasure at the sight of exe- 
cutions still lingers beneath our boasted civil- 
ization. But, granting the fact, we do not feel 
the force of the theory which sets out to cure 
this instinct by gratifying it. Itis easily shown 
by statistics, which may be gathered through 
the daily press, that the publication and adver- 
tisement of any particular atrocity is imme- 
diately followed by repetitions of the act in one 
form or another all over the country. The 
principle of emulation is strong in mankind, 
Man, like his 
progenitor the ape, is an imitative creature, and 
it is not well to set before him too freely the 
His longing for 


tending toward good or evil. 


spectacle of violent death. 
strong sensations may be gratified by such 
sights, but we fail to see their educative value. 


We give to our readers in this number the 
opinion in full of Chief Justice Andrews in The 
Bath Gaslight Company, Respondent, vs. John 
Claffy, Appellant, interpleaded, etc. Justice 
Andrews himself, in the opening of his opinion, 
stated the importance of the question involved. 

The question of the enforcement of executed 
contracts made by a corporation wtra vires is 
one on which the final tribunals of various 
States have divided; and a new decision on 
either side of the question is of great interest, 
is, indeed, an added weight in one pan or the 
other of the scales of justice in those tribunals 
where the balance trembles. 

On this subject as, on some others of import- 
ance, the tendency of the New York doctrine 
isin opposition to the decisions of the Supreme 
Court of the United States. 

It seems to us (and he who holds the oppo- 
site will be hard put to it to justify himself), 
that the New York doctrine stands clearly on 


the side of the substantial equities. It is true 
that the weight of authority speaks for the other 
side. But is not this accumulation of cases on 
the other side the result rather of a strained 
adherence to the principle of stare decists, 
founded ona mother case, perhaps equitable in 
itself, than the expression of an unhampered 
consideration of the equity of the general situa- 
tion? We think so. 

Such a divergence in the tendency in judicial 
decision as exiSts respecting the enforcement of 
ultra vires contracts is to be deplored. Rights 
remain indefinite and vague. The innocent and 
well-intentioned suffer through doubt as to what 
contracts with corporations they may make 
with safety; while a door is opened to the 
unscrupulous to repudiate his obligations, hav- 
ing reaped the benefit of the contract, if so be it, 
he has led the unwary into an agreement which 
at first sight may seem free from all objection. 
And if the case be one where he has the choice 
of his tribunal, either party may turn the tide 
of justice in either way. How many will hesi- 
tate to choose? Thus a matter of abstract 
justice becomes merely a matter of local rule. 

But, much as it is to be regretted that courts 
commit themselves to doctrines openly opposed, 
it is better that the rule of greater equity 
should fortify itself, though it be the mind of 
the minority. Law grows; the rule that holds 
to-day may become the heresy of to-morrow. 

Thus, we welcome the strong and elegant 
opinion of Chief Justice Andrews, believing it 
to be a long step in the direction of the final 
doctrine. 


AN IMPORTANT CASE.—THE ENFORCE- 
MENT OF ULTRA VIRES CONTRACTS.— 
NEW YORK COURT OF APPEALS. 


Tue Bata Gas Ligut Company, Responpent, vy. JoHN 
Ciarry, Appellaut, Impleaded, etc. 

The ultra vires contracts of corporations when malum in 
se or malum prohibitum will not be enforced.—But 
as to contracts not thus objectional justice requires 
that the doctrine of «u/tra vires should be limited.—Ac- 
cordingly, held, that when a corporation ultra vires 
leases its property and the lessee has occupied the same, 
the lessee is liable for the rent for the time of his occu- 
pation; though, as to the public, such lease would be 
void, 

(Decided December 1, 1896.) 
Abram J. Rose, for appellant. 
James McKeen, for respondent. 
AnprkEws, Ch. J. A brief statement of the 
material facts will present the important question 





arising upon this appeal. 
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The plaintiff is a Maine corporation created under 
a special law of that State, passed in 1853, for the 
purpose of supplying gas for the lighting of the 
streets and buildings in the city of Bath. The 
United Gas, Fuel and Light Company is also a 
Maine corporation, organized in 1888, under a 
general law, by the execution and filing of a certifi- 
cate, which in pursunce of the law of Maine was 
first submitted to and approved by the attorney- 
general, who certified that it was conformable to 
the Constitution and laws of that state. 

The certificate, among other things, specified that 
the corporation was organized to ‘‘ manufacture, 
lease, purchase and otherwise acquire, deal in, use 
and sell any and all machinery, fixtures, appurte- 
nances, appliances and plants for using and furnish- 
ing light, heat and power, and for any and all pur- 
poses for which gas is now used.” The plaintiff 
under its charter established a plant, and at the 
time of the execution of the lease now to be men- 
tioned was engaged in supplying the streets and 
buildings in Bath with gas for lighting and other 
purposes. On the 10th day of November, 1888, it 
executed to the United Gas, Fuel and Light Com- 
pany a lease of its property and franchises for the 
term of twenty-five years from November 1, 1888, 
at an annual rent of $2,500, which the lessee cov- 
enanted to pay in semi-annual payments on the first 
day of May and on the first day of November in 
each year, and also the taxes assessed during the 
term. 
lessor to the lessee, at the expiration of the term, 
of the value of any improvements or extensions 
made by the lessee, and it was also provided that 
the lessee should give to the lessor a satisfactory 
bond for the faithful performance by the lessee of 
its covenants in the lease. In pursuance of the pro- 
vision last mentioned, the United Gas, Fuel and Light 


Provision was made for the payment by the 


Company, on the same day, executed a bond with 
the defendants John Claffy and John T. Rowland 
as sureties, conditioned for the faithful performance 
by the company of the covenants in its belialf con- 
tained in the lease, which bond was delivered to 
and accepted by the plaintiff. The sureties were 
interested in the United Gas, Fuel and Light Com- 
pany as stockholders, and Claffy (the appellant) 
The lessee immediately, upon 
the execution of the lease, entered into possession 
of the demised property and paid the rent up to 
the 1st day of November, 1889, but defaulted in 
the semi-annual payment due May Ist, 1890, and 
on the 2nd day of August, 1890 (the rent remain- 
ing unpaid), the plaintiff re-entered and took 
the demised property under a 
provision of the lease which authorized the lessor 
to enter and expel the lessee on failing to pay rent. 
The entry also was, as may be inferred, with the 


was also a director. 


possession of 








consent and, indeed, at the suggestion of the offi- 
cers of the lessee. This action was brought on the 
bond against the lessee and the sureties to recover 
as damages the rent which fell due May 1, 1890, 
and the proportionate rent from that date up to 
August 2nd, 1890, and taxes which had been assessed 
against the property during its occupation by the 
lessee, which it had failed to pay. The defendant 
Claffy alone appeared and defended the action. 
His sole defence to the general claim is that the 
lease was ultra vires, illegal and void, because (as is 
conceded) it was made without legislative sanc- 
tion. If the court is compelled to accede to this 
contention by force of controlling authority, or from 
considerations of public policy which overbear in 
the particular case the rules of ordinary justice, it 
will be our duty so to declare and to say that, 
although the United Gas, Fuel and Light Company 
received and enjoyed the undisturbed possession of 
the demised property under the lease until the re- 
entry, and accepted and appropriated the benefit of 
the contract, nevertheless, when called upon to pay 
the rent which accrued during its occupation, may 
defend itself on the ground that the plaintiff, in 
making the lease, exceeded its power, and escaped 
the performance of its obligation, and, further, that 
the defendant Claffy may, for a like reason, avoid 
his guaranty. 

The modern doctrine, as stated by Chancellor 
Kent, is to consider corporations as having such 
powers as are specifically granted by the act of in- 
corporation, or as are necessary for the purpose of 
carrying into effect the powers expressly granted, 
and as not having any others. (2 Kent Comm. 299.) 
This doctrine is embodied in the Revised Statutes 
of New York, and the section relating to the sub- 
ject is regarded as simply declaratory of the ante- 
(1 Rev. St. 600, § 3.) 

It has been frequently stated that the validity of 


cedent law. 


contracts of corporations is to be determined by 
comparing the contract made with the charter, and 
if upon such comparison it appears that the con- 
tract was neither expressly authorized, nor a neces- 
sary or 
powers specifically granted, the contract is ultra 


reasonable incident to the exercise of the 
vires. It seems that by the ancient common law a 
corporation could bind itself by a contract under its 
corporate seal, although the contract was not within 


‘the powers specified in the charter, and even al- 
though it contained negative words, This was in sub- 
stance stated by Blackburn, J.,in the case of Riche 
v. Ashbury Railway Carriage Co. (L. R. [9 Exch. | 
262), citing as authority Sutton’s Hospital Case 


(10 Co. 1). He said: ‘‘If there are conditions con- 
tained in the charter that the corporation shall not 
do particular things, and those things are never- 
theless done, it gives ground for a proceeding by 
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sci. fa., in the name of the crown to repeal the 
letters patent creating the corporation. But if 
the crown take no such steps it does not, as I 
conceive, lie in the mouth either of the corporation 
or of the person who has contracted with it to say 
that the contract into which they have entered was 
void as beyond the capacity of the corporation.” 
The case came before the House of Lords on appeal 
from the decision of the Exchequer Chamber in 
favor of the plaintiff, and its judgment is reported 
in L. R. (7 Eng. & Ir. App.) 652. The action was 
to enforce acontract entered into by the defendant, 
a corporation incorporated under the Companies 
Act of 1862. 
Chamber was reversed on the ground that the con- 
tract sued upon was expressly prohibited by the 
act under which the defendant was incorporated, 
and was, therefore, void. The House of Lords ap- 


The judgment of the Exchequer 


plied the general doctrine that an act done in con- 
travention of an express statute is utterly void. 
The modern and reasonable doctrine that con- 
tracts into which corporations may unlawfully enter 
are such only as are expressly or impliedly author- 
ized by their charters, is nevertheless frequently dis- 
regarded in practice, and when this is done and a 
corporation enters into a contract beyond its char- 
tered powers, the question arises, which has been 
the subject of. great debate and of much contrariety 
of opinion, how shall such a contract be treated by 
the courts, and whether the contract can create any 
rights as between the parties which the courts will 
enforce. There are some propositions pertaining to 
the general subject which are beyond dispute. One 
is, that acontract by a corporation to do an immoral 
thing, or for any immoral purpose, or, to use a con- 
venient expression, a contract malum in se is void 
The doctrine, how- 
ever, is not peculiar to contracts of corporations. 
It has its root in the universal principle that per- 


and gives no right of action. 


Another 
principle of general recognition is that a corpora- 
tion cannot enter into or bind itself by a contract 
which is expressly prohibited by its charter or by 
statute, and in the application of this principle it is 


sons shall not stipulate for iniquity. 


immaterial that the contract, except for the pro- 
hibition, would be lawful. No one is permitted to 
justify an act which the legislature within its con- 
stitutional power has declared shall not be per- 
formed. The series of cases in this State, known 
as the Utica afford apt 
illustration. It was held that the restraining acts 
which prohibited the exercise of banking powers, 
including the discount of paper, by other than 
banking corporations, rendered void securities 


insurance cases, an 


taken on such discount by corporations not pos- 
sessing banking powers, and this, although the 
object of the restraining laws seems to have been 





the protection of the chartered banks in the mo- 
nopoly of banking. 

But in not infrequent instances corporations enter 
into unathorized contracts, which are neither 
malum in se nor malum prohibitum, or when the 
only prohibition or restriction is implied from 
the grant of specified powers. It is this class 
of cases which open the field of contro- 
Is such a contract performed by one 
party, but not performed by the other, void as 
between them to all intents and purposes, so 
that no recovery can be had under it against the 
party who has received the consideration for his 
promise, but neglects or refuses to perform it, or is 
it so tainted with illegality that the courts must re- 
fuse to recognize it under any circumstances or 
enforce its obligation, whether as to past or future 
transactions? There are certain English cases 
which are relied upon by those who maintain the 
strict view that contracts of corporations ultra vires 
are under no circumstances enforceable in the 
courts. The principal of these cases are The East 
Anglian Railways Co. v. The Eastern Counties 
Railway Co. (11 ©. B. 775); McGregor v. The Dover 
& Deal Railway Co. L. R. (18 Q. B.) 618, and 
Riche v. The Ashbury Railway Carriage Co, 
Limited, L. R. (7 Eng. & Ir. App.) 652. The East 
Anglian case seems to have been the first one in 
England which sustained a defense of ultra vires 
interposed by a corporation as a defence to an action 
at law on a contract made in the name of the cor- 
poration, (See opinion of Erie, J., Mayor of 
Norwich v. Norfolk Railway, 4 El. & BI. 396.) 
The defendant in that case, a railway corporation 
owning and operating a railway, entered into acon- 
tract with another and distinct railway company, by 
which it agreed to pay the parliamentary expenses 
which might be incurred by the latter company in 
the effort to obtain authority to extend its lines, 
whether the grant should be obtained or not, the 
intention being to turn over the concessions if ob- 
tained, together with the original line, to the 
defendant under a lease, for which a parliamentary 
sanction was to be applied for. The concessions 
were only in part obtained, and no authority to 
make the proposed lease was given, and the project 
was finally abandoned. The action was brought on 
the contract to recover the expenses incurred by the 
plaintiff, amounting to more than 20,000 pounds. 
It was held that the plaintiff was not entitled to re- 
cover, on the ground that the statute under which 


versy. 


the defendant was incorporated prescribed that the 
funds of the defendant should be applied to the 
purposes for which it was incorporated, and that it 
could not legally enter into a contract involving the 
application of any portion of its funds to other pur- 
poses. The opinion relies upon cases in equity 
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brought by shareholders to restrain the misapplica- 
tion of corporate funds. The case of McGregor v. 
The Dover & Deal Railway and the case of The 
Ashbury Railway Carriage Company, though 
differing in detail, were decided upon the same 
principle, but in the latter case there was an express 
statutory prohibition which was regarded as pro- 
hibiting the contract there in question. It is im- 
portant to observe that in each of these cases the 
action was brought against the offending corpora- 
tion, or those in privity with it, to enforce the 
unauthorized contract while it was still executory 
on the part of the corporation, and that the effect of 
a recovery would have 
appropriate the funds 


been to divert and 
of the by 
the action of the courts, to unauthorized objects, 
to the prejudice of the legal rights of stock- 
holders and creditors. Without questioning 
these cases, it is quite apparent that they stand in 
justice upon a very different basis from the action 
in this case, which is brought by the corporation to 
enforce a contract, the enforcement of which will 
indemnify the plaintiff and its stockholders for the 
deprivation of the use of the property of the corpo- 
ration, during its possession by the defendants, un- 
der the unauthorized lease. 


corporation 


The Supreme Court of 
the United States seems to be committed to a con- 
struction of the doctrine of ultra vires which would 
sustain the defense in the case now before us. Sev- 
eral cases have arisen in that court upon leases of 
railroads made without legislative sanction, ir 
which it has been held that such leases are void as 
between the parties, and that no action can be 
maintained thereon to recover the rent reserved, 
even during the occupation by the lessee under the 
In Thomas et al v, Railroad Company (101 
U: 8. 71) the defendant had leased to the plaintiffs 


a railroad for a term of years, reserving an option 


lease. 


to terminate the lease at any time during the term, 
and the defendant, in case such option should be 
exercised, covenanted to submit to arbitration the 
ascertainment of the loss and damage to the plain- 
tiffs by reason of such termination of the lease, and 
to abide by the award. The defendant exercised 
the option and terminated the lease and resumed 
possession of the road, and an action was brought 
for a breach of the contract in respect to arbitra- 
tion. The trial court determined the case against 
the plaintiffs on the ground that the contract sued 
upon was in substance a lease of the property and 
franchises of the defendant, which having been ex- 
ecuted without legislative authority was illegal and 
void, and the Supreme Court affirmed the judgment. 
The action, it will be observed, was in substance an 
action to recover the value of the unexpired term of 
which the plaintiffs had been deprived by the ac- 
tion of the defendant, and the covenant sued upon 








was wholly executory. Butin the subsequent cases 
of Pa. Railroad Co. et al v. St. Louis, ete. (118 U. Ss. 
290); Oregon Railway Co. v. Oregonian Railway Co. 
(130 U. 8. 1), and St. Louis Railroad Co v. Terre 
Haute & Indianapolis Railroad Co, (145 U. 8. 393), 
which were actions by lessor against lessee to recover 
rent accrued under leases of railroads during the 
occupation by the lessees, it was broadly held that 
as the leases were made without legislative sanction 
they were void, and that no action could be main- 
tained thereon to recover the past due rent, although 
the lessees were and still remained in undisturbed 
Mr. Justice 
Miller, in the case in 118 U. S., expressed a doubt 


possession of the demised property. 
Sess f the demised property 


whether there could be a recovery on a quantum 
meruit. We concur with the opinion expressed by 
two of the learned justices of the court, who dis- 
sented from the judgment in the case last cited, 
that the decision carried the doctrine of u/tra vires 
to an unjust extent, and the rank injustice which, 
as it seems to us, these cuses sanction, justifies the 
observation of Lord St. Leonards in the case of the 
Eastern Counties Ry v, Hawkes (5 H.L.Cas.347, 370), 
that ‘the safety of men in their daily contracts re- 
quires that the doctrine of ultra vires should be 
confined within narrow limits.” We concede that 
a railroad or other corporation invested with powers 
in the exercise of which the public have an interest, 
and empowered by reason of their quasi public 
character to do acts and exercise privileges peculiar 
and exceptional to enable them to discharge their 
public duties, cannot, as against the public, abdi- 
sate their functions or absolve themselves from the 
performance of such duties through an unauthorized 
transfer of their property and franchises to another 
body or corporation. We have so held in the case 
of Abbott v. The Johnstown, etc., Railroad Co. (80 
N. Y. 27), where it was decided that a railroad cor- 
poration which, without legal sanction, had leased 
its road, was not thereby exempt from liability as 
carrier to a passenger injured by negligence during 
the operation of the road under the lease. 


There are obvious reasons of propriety and public 
policy, the prevention of monopolies, among others, 
aside from the mere question of capacity under 
their charters, which enforce the now well-settled 
doctrine, that leases by such guasi public corpora- 
tions, to be valid and effectual, must be authorized 
by statute. 


But where, as in the present case, such 
an unauthorized lease has been made, and the lessee 
has received and enjoyed the possession of the prop- 
erty under the lease, is there any public policy which 
requires that the lessee should be permitted to es- 
cape the obligation imposed by the contract to pay 
the rent reserved during the enjoyment of the prop- 
erty? It is doubtless true, as has been suggested, 
that the corporation in such cases cannot, without 
the consent of the state, change its obligations to 
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the state or the public, and discharge itself from its 
public duties. But the law affords ample public 
remedy for the usurpation by corporations of un- 
authorized powers, through proceedings by injunc- 
tion or for the forfeiture of their charters. If a lease 
by a corporation, made in excess of its powers and 
without legislative sanction, is illegal in the ordi- 
nary and proper sense of the term, it may be properly 
conceded that no action could be maintained upon 
it. The lessee, when sued for the rent, could set 
up the illegality of the contract, and the defence 
would prevail, however inequitable the defence 
might be. But the term ‘illegal,’ which is fre- 
quently used to describe a contract made by a cor- 
poration in excess of its corporate powers, in most 
sases means simply that the contract is unauthorized, 
or one which the corporation had no legal capacity 
to make. Such a contract may be illegal in the 
true and proper sense, but it may also be one involv- 
ing no moral turpitude and offending against no 
express statute. The inexact and misleading use of 
the word ‘‘illegal,” as applied to contracts of cor- 
porations, wltra vires only, has been frequently al- 
luded to. (Comstock, C. J., Bissell v. The Railroad 
Co. 22 N. Y. 268; Archibald, J., Riche v. Ashbury 
Railway Co., L. R. [9 Exch.] 293; Lord Cairns, s. c. 
on appeal, L. R. [7 Eng. & Ir. App.] 672.) 

The lease now in question was not in any true 
sense of the word illegal. It was undoubtedly void 
as against the State. The parties to the lease as- 
sumed it to be valid. It was contemplated, as the 
provisions of the lease show, that the lessee would 
continue before carried 
on by the plaintiff, and it is not suggested that it 
did not, during its occupation, discharge all the 


and extend the business 


obligations to the public which rested upon the 
plaintiff. The State has not intervened, and the 
possession of the property has now been restored 
The contract has been 
future, and all that remains 


to its original proprietors. 
terminated as to the 
undone is the payment by the lessee of the unpaid 
rent. We think the demands of public policy are 
fully satisfied by holding that, as to the public, the 
lease was void, but that, as between the parties, so 
long as the occupation under the lease continued, 
the lessee was bound to pay the rent, and that its 
recovery may be enforced by action on the cove- 
nant. Public policy is promoted by the discourage- 
ment of fraud maintenance of the 
obligation of contracts, and to permit a lessee of a 
corporation to escape the payment of rent by plead- 
ing the incapacity of the corporation to make the 
lease, although he has had the undisturbed enjoy- 
ment of the property, would be, we think, most in- 
equitable and unjust. It has been suggested, to 
avoid the apparent injustice which would result 
from holding that there could be no recovery on 
the contract for past-due rent, that there might be 


and the 





a remedy on an implied contract to pay the value 
of the use of the property. But if the express 
contract was illegal in a proper sense, and the 
parties to the lease were guilty of a public wrong, 
so as to preclude a court of equity to entertain 
jurisdiction on the application of a lessor to be re- 
lieved from the lease and to be restored to the pos- 
session of the leased property, as was held in the 
case of The St. Louis -Railroad v. Terre Haute Rail- 
road (145 U. S. 393), then surely it would be a mere 
evasion and would be inconsistent with legal prin- 
ciples for the court to imply a contract from the 
occupation under the illegal lease to relieve the 
wrongdoer from the dilemma into which he had 


voluntarily placed himself. We think the rule 


which should be applied is that the lessee is 
bound by the contract so long as he remains in 


possession. 

It is unnecessary now to determine whether a 
lessee under an «/tra vires lease may relieve himself 
from liability in the future by abandoning the pos- 
and restoring, or offering to restore, it to 
the lessor. The courts in this State from an early 
day, commencing as far back as the Utica Insur- 
ance cases, have sought to regulate and restrict 
the defence of u/tra vires so as to make it consistent 
with the obligations of justice. (Utica Ins. Co. v. 
Scott, 19 Jo. 1; Curtis v. Leavitt, 15 N. Y. 9; Bis- 
sell v. Railroad Co., 22. Id. 260, Op. Comstock, C, 
J.; Parish v. Wheeler, Id. 495; Whitney Arms Co- 
v. Barlow, 63 Id. 62; Pratt v. Short, 79 Id. 437; 
Woodruff v. Erie Railway, 93 Id. 609; Starin v. 
Edson, 112 Id. 206.) The case of Woodruff v. Erie 
Railway, supra, is very much in point in the pres- 
ent controversy. It was there held that the lessee 
of a railroad could not resist the payment of rent 
which accrued during its occupation under the 
lease on the ground that the lessor’s title was de- 
rived under an u/tra vires transaction, Our con- 
clusion, therefore, is that the main question was 
properly decided against the defendant. I[tis said, 
however, that the contract was a Maine contract, 
and that bythe law of that State the lease was 
illegal and void, and no actioncould be maintained 
upon it. It is a sufficient answer to this claim that 
the law of Maine on the subject does not appear by 
the record, and that it isthe duty of this court, 
therefore, to determine the case according to the 
law of New York as established, or in the absence 
of controlling authority, as justice, having regard 
to all interests, may seem to the court to require. 

The question as to the liability of the defendant 
for the taxes assessed in 1890 was, we think, cor- 
rectly adjudged. 

Finding no error in the record, the judgment 
should be affirmed. 

All concur with ANprews, Ch. J., for affirmance, 
except VANN, J., dissenting. 

Judgment affirmed. 


session 
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THE JUGE D'INSTRUCTION. 


N anonymous article on the French bench, or 
rather magistracy, contains some good reading. 
Before the Revolution, legal appointments were 
hereditary. Now, it seems, it is by no means difficult 
to obtain the position of judge. A certain number, 
like our own“ Great Unpaid,” are willing to do the 
work of a magistrate for nothing. Even when a 
magistrate is paid, the salary would be considered 
insignificant by many an English clerk, fora French 
judge of the fourth class is only too well pleased 
when, after some years of unpaid work, he is ap- 
pointed to a post worth £120 ayear. And yet it is 
greatly to the honor of the French magistracy that 
the charge of venality is never brought against 
them. Still, the fact that their position carries with 
it so extremly small an income makes them naturally 
painfully anxious for advancement, and though ab- 
solutely incorruptible when in the exercise of their 
functions, there is nothing they will not do as men 
and private citizens in order to obtaina better judg- 
ship, or, rather, a better paid post. On the other 
hand, the judges of whom so much is heard in Eng- 
land, in other words, the juges d’instruction play an 
all-powerful part in French life, for it is they who 
have it in their power to torture, from the British 
point of view, a supposed criminal into acknowl- 
edging the crime of which he is accused, 

It is an old joke that in France a young man who 
was passing his bar examination was asked: ‘‘ Who 
holds the greatest position in France ?” Instead of 
naming the president of the republic, he stam- 
mered out: ‘* The juge d instruction,” and the 
youth was not so far wrong, for everything short 
of physical torture is within his power. On a sim- 
ple written order of the juge d’instruction, the 
French citizen’s house can be broken into, his 
letters read, his servants questioned, nay even his 
family grave opened. It is curious to note that the 
anonymous writer of this article considers that the 
French magistracy have two powerful enemies — 
namely, the press and the political world; and cer- 
tainly a section of the Paris press does not love the 
French bench and seldom mentions it without some 
unpleasing epithet. These attacks, which really 
mean very little, are answered on the part of those 
whom they seek to injure by the most absolute 
silence. As for the political world, those compos- 
ing it or touching on it have too often had to ap- 
pear before the juge d’instruction to wish him much 
good, and it will be interesting to see if these two 
all-powerful and venal sections of the French 
world of to-day will carry out their openly-ex- 
pressed intention of abolishing one of the oldest 
and most worthy of French institutions, for on the 
whole, la magistrature is in every sense above re- 
proach. 








ELEVATOR INJURIES TO TRESPASSERS 
AND LICENSEES. 


|" is a general rule that a trespasser or mere 
licensee who is injured by a machine or con- 
trivance on the 
damages. This is always true unless it was unlaw- 
ful to erect the machine or contrivance, or the in- 
jury was willful and wanton; and willfulness will 
be presumed from gross negligence. (Galveston 
Oil Co. v. Morton, 70 Tex. 400; 7S. W. Rep. 756; 
8 Am. St. Rep. 611; Cusick v. Adams, 23 N. Y. St. 
Rep. 548; 23 N. E. Rep. 673.) For example, in a 
case where a fire insurance patrolman, in trying to 
protect the goods of another from fire and water, 
used an elevator which was so constructed and 
loaded as so show that it was intended for the car- 


land of another cannot recover 


riage of freight, when he might have gone up the 
stairs, it was held that he assumed the risks of in- 
jury on the elevator. The court saidin part: ‘‘ The 
fundamental inquiry in this case is whether or not 
appellee owed a duty to appellant to so construct, 
keep and maintain the elevator or hoisting appa- 
ratus as that it should be a safe means of his trans- 
portation from one story of the building to another. 
* * * The owner of Jand and of buildings 
assumes no duty to one who is on his premises by 
permission only as a mere licensee, except that he 
will refrain from willful or affirmative acts which 
are injurious. 
Co, (10 Allen, 


As was said in Sweeny v. Railroad 


368): ‘A licensee, who enters on 


premises by permission only, without any enticement, 
allurement or inducement being held out to him by 
the owner or occupant, cannot recover damages for 
injuries caused by obstructions or pitfalls. 
there at his own risk. and enjoys the license sub- 


He goes 
ject to its concomitant perils.’ (Gibson v. Leonard, 
143 Ill. 182; 32 N. E. Rep. 182.) 

Frequently elevators which are ordinarily in use 
are out of order, or for some other reason not open 
to the public, or any portion of it, and notice of 
such fact or facts is posted in a conspicuous place 
near by. Again, elevators may be intended for 
freight only, and not for passengers, and notice of 
this fact duly posted. In either case any person 
who has a reasonable opportunity of seeing and 
reading the posted notice or notices assumes all 
the risks of venturing on or near to such elevators. 
(Springer v. Byram, 137 Ind. 15; 23 L. R. A. 244; 
Hunsen v. Schneider, 58 Hun, 60; 11 N. Y. St. 
Rep. 347.) Thus, in a recent treatise (Webb on 
Elevators, p. 93), it is said: ‘‘In the case of Patter- 
son v. Hemenway (148 Mass. 95), where an elevator 
bearing the inscription: ‘ This elevator is for freight 
only, not for passengers,’ had been repeatedly used 
by a boy, without invitation, in doing errands to 
the top of the building, he having never found any 
one at the elevator to operate it, but having been 
twice told by persons employed at the top of the 
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building not to use it, and he went to it on the day 
of the accident, entered alone, and went up, closing 
the door at the top floor behind him, knowing that 
any one below wishing to use the elevator could do’ 
so by lowering it with the rope used to operate it. 
In about five minutes he returned in a great hurry, 
opened the door, and turning quickly toward some 
one, speaking to him, and without looking at 
the elevator well, he stepped out into it. The 
elevator having been in the meanwhile lowered, he 
fell, and was injured. It was held that he was guilty 
of such contributory negligence as to preclude him 
from maintaining the action.” (See Gibson v. 
Leonard, 143 Ill. 182; 37 Ill. App. 344; 17 L. R. A. 
588; O’Brien v. Western Steel Co. 100 Mo. 182; 18 
Am. St. Rep. 536; Snyder v. Natchez R. R. & T. R. 
Co. 42 La. Ann. 302.) So, if these facts become 
known in any manner toa person who then goes 
upon or near to the elevator for the purpose of rid- 
ing upon it, such person becomes, in effect, a tres- 
passer and assumes the risks of injury. Thus, in the 
case of McCarthy v. Foster (156 Mass. 511), the 
court, upon this point, said: 


‘* The elevator with 
which he (plaintiff) fell was for merchandise only. 


He had operated it for years and was perfectly 
familiar with its construction and its use. He knew 
that all persons were forbidden to pass up and down 
upon it, by notices plainly posted, and with which he 
was familiar. That he and others habitually dis- 
regarded them, and rode up and down in violation 
of them, cannot favorably affect his case against the 
defendant, as the latter was not in possession of the 
store, and had no notice that the elevator was used 
except for merchandise. * * * He used it at his 
own risk, and for an injury resulting in the act of 
using it the defendant was not responsible to him. 
(See Wise v. Ackerman, 76 Md. 875; 25 At. Rep. 
424; Knox v. Hall Steam Power Co. 69 Hun, 231.) 
In the case of Amerine v. Porteous (Mich. 63 N. 
W. Rep. 300), the facts showed that both freight 
and passenger elevators had been provided, but the 
plaintiff chose to ride upon the freight elevator and 
was injured. The court held that ‘The invitation 
extending from the defendants to take the passenger 
elevator was in its nature express, and the sitnation 
negatived any possible inference of an invitation to 
take the freight elevator.” 

The owner, as operator, of an elevator, is not 
responsible for injury by it to a person 
enters a factory without authority for the pur- 
pose of finding an employee with whom he had 
business (Flannigan v. American Glucose Co, 
11 N. Y. S. Rep. 688); or to a plaintiff's intestate 
who, having a son in the employment of the de- 
fendant, went upon the defendant’s premises to 
carry the son’s dinner to him, and was injured 
(Gibson v. Sziepienski, 37 Ill. App. 601); or toa 
tenant who improperly procures a key to an ele- 


who 





vator, unlocks it, and is subsequently thereby in 
jured (Handyside v. Powers, 145 Mass. 123); or 
to a newsboy who had been forbidden to ride in a 
passenger elevator and who was injured while at- 
tempting to board the car. (Springer v. Byrans, 
137 Ind. 15; 23 L. R. A. 244.) And statutes with 
reference to the construction and operation of ele- 
vators in certain establishments, as manufactories, 
afford no protection to trespassers, who enter upon 
the premises and are injured, because of the pro- 
prietor’s failure to observe such statutes, (Flan- 
nigan v. American Glucose Co. 111 N. Y. 8. Rep. 
688.) 

A different rule prevails where the person in- 
jured enters upon the premises through either an 
‘Where a per- 
son invites another upon his premises he is bound 
to exercise more than ordinary care towards that 
other. If the person giving the invitation is alone 


express or an implied invitation. 


benefited, he is responsible for even the slightest 
negligence. The reason of the rule is that one in- 
viting another to come upon his premises is not ex- 
pected to be drawing that other into a place of 
danger, but offering at least ordinary safety, so that 
the person invited is put off his guard and relies 
Thus a 
expressedly or im- 
public to enter his place 
of business for the purpose of trading must ex- 


upon the implied warranty of safety. 


store-keeper who either 


pliedly invites the 
ercise a high degree of care to keep the premises 
in a safe condition; and where a customer, or any 
one having any duty there, is injured by accident- 
ally falling into a negligently exposed elevator 
shaft, the shop-keeper is liable in the absence of 
negligence on the part of the person injured. 
(Treadwell v. Whittier, 80 Cal. 574; 22 Pac. Rep. 
266; see Oberfelder v. Doran, 26 Neb, 118; 41 N. 
W. Rep. 1094; Engel v. Smith, 82 Mich.1; and 
see Whitaker's Smith on Neg. (2d ed.) p. 280, n; 
citing Turner v. Kelekr, 27 Ill. App. 391; Snyder 
v. Witner, 82 Ia. 652; 48 N. Y. Rep. 1046; O’Brien 
v. Tatum, 84 Ala. 186; 4 So. Rep. 158; Klopp v. 
Mear, 134 Pa. St. 203; 19 At. Rep. 504; 25 W.N.C. 
571, and other authorities.” Webb on Elevators, 
§ 64; See Peake v. Buell, 90 Wis. 508; 63.N. W. 
Rep. 1053). 

It is upon this theory that letter-carriers have an 
implied invitation to enter certain buildings for the 
purpose of placing mail in boxes. (Gordon v. Cum- 
mings, 152 Mass. 513; 9 L. R. A. 640; Morrison v. 
Metropolitan Tel. Co. 52 N.Y. St. R. 601), and that 
an employe of a contractor for the construction of a 
building is not a trespasser, so that he cannot 
maintain an action for injuries received by reason 
of the unsafe condition of an elevator in the build- 
ing. (Ferris v. Aldrich, 58 Hun, 610; 12 N. Y. St. 
Rep. 482.) JamEs A, WEBB. 

Sr. Louis, Sept. 22, 1896. 
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BEWARE OF THE REVISERS! 


HE announcement comes from Albany that the 
Statutory Revision Commissioners have pre- 
pared a revision of the labor laws of the State which 
the next legislature will be asked to enact as chapter 
32 of the General Laws. 

This compilation is said to include all existing 
provisions of law regulating the employment of 
labor, the protection of laborers, the collection of 
labor statistics, and the arbitration of differences 
between employers and workingmen. A communi- 
cation on the subject to the New York Tribune says: 
“The commissioners, in revising these laws, have 
retained the substance without change. * * * 
For the sake of simplicity many superfluous words 
and expressions are eliminated.” 

Past experience with the work of the Statutory 
Revision Commissioners indicates that they very 
often fail to carry out their expressed intention of 
making no substantial change in the laws which 
they undertake to revise. Their attempts to im- 
prove phraseology have repeatedly introduced con- 
fusion in place of clearness, and increased the 
difficulties of statutory interpretation which perplex 
the courts. 

Our attention has been called to a 
performance in this respect, in their recent revision 
of the Real Property law. 

The old Revised Statutes, which regulated the 
descent of property, provided that the term “ real 
estate ’’ as used inthe chapter on that subject should 
be construed so as to except leases for years. The 
Statutory Revision Commissioners, in the substi- 
tuted Real Property law of 1896, have altered the 
provision by the transposition of clauses, so that the 
language leaves it doubtful whether leases for 
years are not now included within the ‘ real prop- 
erty” to which the statue of descents applies. 

It is true, the commissioners had no such purpose 
in view, for in their note to the section of the law 
which contains the definitions, they refer to the 
corresponding section of Revised Statutes now re- 
pealed, and say: ‘‘Unchanged in substance.” 
Unfortunately, however, it is so much changed in 
form that without this note the reader would be 
very apt to think that asubstantial alteration in the 
positive law had been designed and effected. 

And even fora change in form there was no 
necessity or excuse. No man can tell how much 
harm he may do by changing a single word in a 
law which works well as it is and has proved satis- 
factory to the people. 

The past blunders and carelessness of the Statu- 
tory Revision Commissioners should lead those who 
are specially interested in the labor laws of the 
State to scrutinize their work with great care before 
it receives the approval of the legislature.—New 
York Sun. 


remarkable 





CONTRIBUTORY NEGLIGENCE. 


RATHER peculiar defence was set up by a 

railroad company sued for damages for in- 
juries received by sudden and unnecessary applica- 
tion of air-brakes on a freight train carrying pas- 
sengers. The case is entitled: Indiana I. & I. R. 
Co. v. Masterson (Indiana), 44, N. E. Rep. 1004. 
The evidence showed that the appellee was a pas- 
senger upon a freight train of the appellant; that 
by the negligent application of the air-brakes the 
car in which appellee was a passenger was so sud- 
denly stopped as to violently jar passengers from 
their seats, and throwing the appellee to the 
floor, injuring her so badly as to cause a miscar- 
riage. In one instance it was shown that she was 
standing getting a drink for her child, when she 
was violently thrown across a car seat, severely in- 
juring her, and rendering her nearly unconscious, 
by the negligent and sudden application of the air- 
brakes. The appellee proved by competent wit- 
nesses that, under ordinary circumstances, an en- 
gineer can stop a freight train by the proper appli- 
cation of the air-brake without causing the train or 
caboose to stop suddenly or violently jerking and 
jarring the car. While the engineer had no actual 
knowledge of passengers being carried on this par- 
ticular train, yet he had knowledge that the train 
did carry passengers. The appellee recovered a 
judgment in the eourt below and in the appellate 
court as well. The appellant set up: 1. That ap- 
pellee was guilty of contributory negligence. 2. 
That appellee assumed the risks which caused her 
injury when she took passage on the train. 3. That 
appellant is not liable, for the reason that the in- 
jury occurred in Illinois. The court, by Davis, J., 
said as to the first, in substance, that it was not 
prepared to say, as a matter of law and under the 
circumstances, that a passenger who, on a freight 
train, leaves her seat for the purpose of getting a 
drink of water for her child is guilty of contribu- 
tory negligence. (Railway Co. v. Klitch [Ind. 
App.], 37 N. E. Rep. 560; Railway Co. v. Carr [Ind. 
App.], 37 N. E. 952; Railway Co. v. Costello, 9 
Ind. App. 462; 36 N. E. 952; Railway Co. v. Sears 
{Ind. App.], 838 N. E. 837; Wahl v. Shoulder [Ind. 
App. | 43 N. E. 458.) 

With reference to the second contention the court 
said: “‘Conceding that she assumed the risks inci- 
dent to the usual and ordinary jerking and jarring 
of the caboose in stopping the freight train, she did 
not, in our opinion, assume the additional and ex- 
traordinary risks growing out of the negligence of 
the employes on account of the improper applica- 
tion of the air brake in such a manner as to suddenly 
and violently stop, jerk and jar the caboose, throw- 
ing her across the seat, and throwing other pas- 
sengers from their seats. We know of no principle 
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of law under which the courts would hold that she 
assumed the risks growing out of the negligent | 
operation of the freight train. The jerking and 
jarring of the caboose incident to the ordinary 
operation of the freight train did not cause her 
injury. The proximate cause of her injury was the 
sudden and violent stopping, jerking and jarring 
of the caboose, occasioned by the negligence of the 
employes in charge of the train in the improper 
use and application of the air brake.” 3. As to 
the injury occurring in Indiana or Illinois, the court 





says that there was evidence of a continuous wrong- 
ful act, the injury, both in | 
Illinois and Indiana, and the specific wrong causing 
the injury occurred in Indiana. 


which occasioned 
The jury so find- 
ing, the court would not disturb that finding. In 
conclusion the court said: ‘*The gravamen of the 
action is the negligence of appellant. The contract 
gave her the rights of a passenger. The negligence 
of appellant, which caused the injury, was a viola- 
tion of the duty which the company owed appellee 
as a passenger. The fact that the contract 
made in [Illinois does not support the proposition 
that the appellant is not liable for the tort in 
Indiana. The action was properly prosecuted in 
Indiana.” Burns v. Railway Co., 113 Ind. 169, 176, 
15 N. E. Rep. 230; Railroad Co. v. MeMillin, 117 
Ind. 439, 20 N. E. 287.— American Larryer. 


was 


— 


WHAT IS THE BEST TRAINING FOR THE 
AMERICAN BAR OF THE FUTURE? 


AN ADDRESS GIVEN BY JoHN RAN 
DOLPH TUCKER BEFORE THE AMERICAN BAR 


ASSOCIATION AT SARATOGA. 


PORTIONS OF 


T° determine this problem we must look at the 
wide and expanding field for the lawyer, whether 
at the bar or on the bench, in this American Union. 
The training of the athlete must adapt him for the 


The functions of the Ameri- 
can lawyer must be commensurate with the polity, 
the civilization and the destiny of the United States, 
as an unique political organism, and as a member 
of the family of nations, 

The education of this type of the legal profession 


arena of his conflicts. 


methods and must embrace a 
greater volume of subjects for study than in any 
other country on earth. 

Mr. Tucker, under the caption, ‘“ What shall the 
schools teach and the student learn?” sets forth 
six heads in which the student should be instructed. 
They may be epitomized as follows: First —The 
lawyer must be trained to believe in his employ- 
ment as a public duty. Second—The lawyer 
should acquire a general culture in science, and 


demands special 





in literature. Third—As law is an historic science, 


| the student should be taught the history of juris- 


prudence. Fourth—He should be familiar ‘with 
the general corporate and business enterprise of our 
own country. Fifth—Constitutional law. ‘“ We 
live ina Federal Union of forty-five commonwealths, 
which union is formed by a Constitution, the 
supreme law of the land, and each State with its 
own constitution, the supreme law within its own 
borders. Constitutional law is therefore a special 
theme for the lawyer.” 

‘In this the student needs more careful training. 
He must be educated in the history of social and 
political science, the history of the polity of other 
countries, especially of British institutions, which are 
the evolutes of historic struggles, the monumental 
trophies of liberty against prerogative, and embody 
the unwritten but organic constitution of England; 
and this, especially the last, as essential to the com- 
prehensive understanding of our own constitutions, 
which are but bundles of the institutional liberties 
of the English people. He must study the Federal 
Constitution in the broad light of its historic for- 
mation, from colonial subordination, through the 
ephemeral continental congressional era, and that of 
the Articles of confederation to the consummate 
Union under the Constitution of 1789. This is his 
personal duty, because he is, as a sworn minister of 
the law, bound to a faithful support of the Consti- 
tution, and as a patriot citizen to defend and up- 
hold that Constitution as the aegis of the liberties 
of the people.” Sixth—International Law. Fol- 
lowing, Mr. Tucker’s remarks are given in ful] 
on the subject of the best method of acquiring 
the learning outlined above : 

I premise. All will be in vain, unless so taught 
as to be a self-teacber. We must teach him how 
to teach himself. 

In detail I answer : 

First.—By the best text-books, which shall pre- 
cisely state the law as it has been settled by statute 
and adjudications. This, I must think, is best in 
the first stages. Teach principles by a leading case, 
it may be, without at first crowding on the mind 
more that the jural principle, illustrated by more 
and juridical examples. 

Second.—In connection with this lectures full 
and free, showing the natural and moral founda- 
tion for the principles, or the historic origin of 
what is arbitrary, and may seem contrary to morality 
or reason, 

I believe in lectures along with text-books ; not 
on them so much as parallei to them, and embody- 
ing the views of the teacher and of the authors. 
They work well together. 

Third.— By the use of cases, leading and illus- 
trative of the doctrine in hand. 

As a practical question, it may be left to the 
teacher to decide whether the study of cases, so 
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admirably enforced on the original suggestions of 
the eminent Prof. Langdell, of Harvard, should be 
contemporaneous with the study of text-books, de- 
fining and settling general principles, or be deferred 
to a quasi post-graduate course at a later period. 

It is, perhaps, not a matter for dogmatic 
decision, but I am inclined to think where the 
course is extended over a number of years, it will 
be best to ground the learner in principles, ex- 
tracted from the cases by the text writer or the 
professor, primarily, and then to enlarge and ex- 
pand his knowledge by an analytic teaching from 
cases, 

The student thus gets a map of the whole sys- 
tem at first, and may thereafter devote himself by a 
more precise and fuller examination of illustrative 
cases, to the application of these principles in detail, 
to such cases as have arisen in the courts of Eng- 
land and America, Either method would embrace 
the ‘*Case System,” but the difference suggested is 
as to the period at which the “Cases ” 
used. 


are to be 


Fourth.—In America, owing to our interstate or 
federal system, the subject of ‘‘ Conflict of Laws,” 
the title of Judge Story’s valuable treatise, or of 
‘* Private the title of Dr. 
Francis Wharton's later work, and of other English 


International Laws,” 
books on the same subject, is a matter which should 
be carefully taught in all our schools. 

It relates to rights and interests of individuals, 
arising under the diverse laws of different States 
and countries, and is 
the American student, 
in its relation to the philosophy of interstate or 


of great practical value for 
as well as of great interest 


international jurisprudence. 

In this broad and ever-widening field for judicial 
duty in this country, so unique in its political 
organism, and so closely related 
destiny, the teacher must inspire the student with 


to the world’s 


a deep sense of his duty for full preparation for the 
immense work before him. 

All lawyers may not be called to the discharge of 
the highest functions of the professions, but all 
should be so fitted to apprehend them, that the 
bar, as a whole, will be qualified to meet the de- 
mands made upon it in all the departments of juris- 
prudence. 

The general education of all should be such that 
the pre-eminent men for the highest functions shall 
be trained and recognized for the destiny which 
opens to the American bar of the future as the 
administrators of law in its best sense, by the ad- 
justment of subjects of litigation, from the simple 
contests of the ordinary courts to those higher con- 
flicts which involve the integrity of a constitu- 
tional system of governmnent or the peace of the 
world in_the arbitration of a /is between nations, 





Third.—What time should be prescribed for legal 
training ? 

From what has been said, life is the limit of that 
self-training for which the schools must adapt the 
learner. Schools cannot makealawyer. They can 
only help him to make himself a lawyer. 

A year ago Mr. Justice Brewer said here that his 
own legal education was far too short a time to fit 
him for his profession. I could not but feel that 
he himself was full proof that ‘‘time was not of 
the essence of the training.” On the highest bench 
of the country, as an arbitrator to-day of an inter- 
national conflict, he has by self-training been made 
pre-eminently fit for the highest functions of his 
profession. 

Before 
lawyers as great as any trained by such schools. 
The original work of the self-trained bar of all 


there were any law schools there were 


countries stands in vindication of this statement. 
The Mansfields, the Hardwickes, the 
England, the Marshalls, the Kents, the 
America, are the men of might in the 


Eldons of 
Gibsons of 
profession, 
who by self-training reached eminence to which 
our pupils may nobly, but in most cases vainly, 
aspire. 

The result so much desired is from the struggle 
of the individual, by original thought and intense 
self-training. Professors must teach the man to 
think out the 
him the law by rote. 


law for himself. We cannot teach 
He must make it his own by 


assimilation. 


ov . . . . ‘ . 
When it is said we should have a prescribed time 


for student life I feel there is force in the proposi- 
tion. Time is needed, beyond doubt, to go through 
such a course as I have indicated. 

I concede three years is better than two, and two 
than one. I admit one year, two years, is too short 
a period for such a course — nay, I would prefer 
four, five years to three. 

But we must cut our coat according to our cloth. 
Thousands of men like Mr. Justice Brewer must 
take what time they can afford to devote to study. 
His age, his means, may limit him asto time. In 
Shall 
we prescribe such a long period that wecan give a 


my own part of the Union this is the case. 


student who must take only a year or two years, no 
memorial of his work in the form of a collegiate 
degree? My own experience has taught me the 
merit of the work depends more on interosity than 
extensity of work. The one-year man, by self-de- 
often achieve the three 
It is true the former in a three years’ 


votion, will than 
years’ man. 
term would show more nuvtable results; but train 


him aright in the one year he can devote to it, and 


more 


he will take two years of self-training after leaving 
you, which will put him far ahead in the race for 
eminence, 
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These views have led me, while urging upon all 
a longer course than one year, to adapt my teaching 
to laying such a foundation of legal principles, 
based on moral truth and leading cases, as will put 
the young man in condition for such self-training 
for life as will insure to him the eminent ability 
that will fit him for the most exalted duties of his 
great calling. 

Such training has made the great judges from 
Marshall to Brewer, from Sir Edward Coke to Lord 
Russell. 

Let me suggest that diverse grades of degrees 
might be adopted to measure the amount of scho- 
lastic training the law school has furnished to 
the student : Proficient in law; bachelor of laws; 
Each student would thus adapt 
his time to his necessity, and win the degree, which 


master of laws. 
Besides, the 
shortest time might be devoted to the grounding in 
the principles of the law, and the longer time to the 


fairly measures his scholastic work. 


precise and scientific study and analysis of cases. 
In all this I speak very much from the conditions 
of students which confront us in the field of my 
own labors as a teacher. 
statement of the field 


This condensed that 


stretches before the profession to-day in the grea 
future of our own country, and of the method and 
measure of study for our bar, is too brief to be sat 


isfactory to me, or to this learned body. If its sug. 
gestions can be made of any use, I shall feel that it 
all that can 
conduce to make the American bar a co-equal 
worker with the English bar, in this great com- 
mon destiny in the future, I am glad to be with 


may not be without some value. In 


you in co-operation, as I am in cordial sympathy. 
er 


LEGAL NOTES OF PERTINENCE. 


UDGE Baker, in the District Court, at Omaha, 
Nebraska, has lately declared the curfew ordi- 
nance of that city unconstitutional in the case of a boy 
arrested under it. The decision declares the ordi- 
nance in conflict with the State law prohibiting 
inferior magistrates from incarcerating minors un- 
der sixteen years of age, and requiring that such 
minors be held to the District Court for investiga- 
tion as to their being subjects for the reform school. 


Mr. William D. Fuller, of Grand Rapids, Michi- 
gan, has resigned as Supreme Court reporter. The 
resignation was accepted by the court on December 
4th, to take effect December 31, and John A. Brooks, 
of Lansing, who has been assistant reporter for 
several years, Was named as Mr. Fuller’s successor. 
Mr. Fuller was appointed January 1, 1887, and 
during his ten years’ service has published 47 vol- 
umes of reports. The honor conferred upon Mr. 
Brooks, who is but 30 years of age, is a most dis- 





tinguished one, as the list of his predecessors in- 
cludes such names as ex-Chief Justice Cooley, E. 
W. Meddaugh, Judge William Jenison, Hoyt Post, 
the late Henry A. Chaney. While the office com- 
mands a salary of but $1,500, it gives the incumbent 
an enviable standing in the profession, which will 
be of great value in the future. The conceded 
ability displayed by Mr. Brooks in the performance 
of his duties as assistant reporter is a positive as- 
surance that he will discharge his new duties with 
credit. 


The judges of Pennsylvania have been invited to 
meet in Congress Hall, Philadelphia, by the com- 
law reform and legal education, on 
Tuesday, December 29, 1896. The objects of the 
convention, as set forth in the letter of invitation, 
are as follows: First, to consider the expediency 
and feasibility of attaining uniformity in the rules 
of court throughout the commonwealth ; and second, 
to take steps towards putting into practical opera- 
tion the uniform system of legal education endorsed 
by the Bar Association and outlined in the report 
of the committee as printed at page 130 of the 
second volume of the reports of the Pennsylvania 


mittees of 


Bar Association. 

The logic of the Oriental is sublime in its sim- 
plicity. With us itis held that when a man and a 
locomotive reach the same point at the same time, 
the disaster resulting may be attributed to the 
negligence of either, according to the fact. Not so 
does the Japanese view it. He says, that, since the 
train can not get out of the way, men must, and the 
father of a child killed by an engine was fined 
heavily for allowing his child to cross the line 
while a train was approaching. Ina like manner 
the owner of a cow was punished for allowing the 
animal to commit suicide by charging an engine. 

This view of the situation will commend itself to 
our western corporations. How simple it is, how 
direct, how effective it would be in practice! 


In the case of E. A. Smith v. The National 
Bank of Fremont, Neb., it was lately held by the 
United States Circuit Court of Appeals at St. Louis 
that national banks cannot engage in business as 
From the evidence it appeared that the 
bank had long been engaged in selling farm mort- 
gages on commission, largely through a firm of 
brokers in New Haven. Smith bought a mortgage, 
and eventually he had to sue the bank on its 
guarantee, and in the Nebraska district he obtained 
judgment. The bank appealed the case. Concern- 
ing the power of the defendant bank to engage in 
the business of selling mortgage bonds on commis- 
sion, Judge Thayer said: ‘‘If a national bank can 
lawfully act as a broker in selling farm mortgages 
for a commission, no reason is perceived why it 


brokers. 
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may not act in the same capacity in selling any 
other species of property, real or personal. The 
naticnal bank act does not in terms or by necessary 
implication authorize a national bank to act as 
broker for others, and the general trend of authority 
is to the effect that it cannot lawfully engage in 
such business. The judgment is reversed, with 
directions for a new trial.” 

A recent decision of the Supreme Court of the 
State of New York holds that deposits of trust 
funds in banks vest in the beneficiaries the moment 
the money is deposited; and that executors must 
turn over the amount of the original trust money, 
notwithstanding the fact that afterward the depos- 
itor used portions of the funds during his lifetime. 

The facts were these: Charles W. Palmer, in 
1890, placed in the People’s Savings Bank of 
Yonkers certain sums of money in trust for his wife 
and two children. From time to time, as he needed 
money, he drew from these trust funds without the 
consent of the beneficiaries. Then, upon his death, 
the beneficiaries of these funds brought action 
against the executors of the estate to recover the full 
amount of money deposited by Mr. Palmer in trust 
for them, with the decision indicated above. 


en 


Humovrs of the Day. 


Mr. Dodson, the English actor, recently told a 
story about a clergyman whom he heard at a parish 
church in Kent. The clergyman was reading the 
notices for the week, and ended by saying: ‘‘ There 
will be christening next Sunday at 10:30.” He 
then slowly walked to the pulpit. Suddenly turn- 
ing toward the congregation he remarked in severe 
tones, ‘‘Remember, Mrs. Tomlinson, I said 10:30. 
A year ago you were late, I believe.”"— Daily Reporter. 

Douglas Anderson, in his address at the annual 
meeting of the Bar Association of Tennesse, told the 
following anecdote: 

In the good old days in Kentucky there was a 
court composed of three magistrates to try certain 
causes appealed from a single justice of the peace. 
The three magistrates were backwoodsmen. A case 
was being tried one day that was very important, 
and several hours of listening to the reading of de- 
positions and the argument of counsel, pro and con, 
and pro and con again, had so nearly entangled the 
court in a labyrinth of perplexing questions of law 
and fact that they doubted their ability to blaze 
their way out. So they whispered to the leading 
lawyer at the bar, who was sitting by as « spectator, 
and asked him what he thought ought to be done 
with the case. 

‘*T think it ought to be thrown out of court,” 
was the prompt and emphatic reply. 

That settled it. 








‘Mr. Clerk,” said the chief magistrate, slowly, 
“pass up them papers.” 

The papers, which made quite a large bundle, 
were handed the chief magistrate. 

‘“* Now, Mr. Sheriff,” said he deliberately, ‘‘ open 
that window.” 

The sheriff opened the window, and the case was 
thrown out of court. 

The feud that followed lasted for fifteen years. 


Attorney (examining a witness) —‘‘ You say you 
saw the shots fired ?” 

Witness—‘* Yes, sir.” 

‘* How near were you to the scene of the affray 7” 

‘When the first shot was fired I was about ten 
feet from the shvoter.” 

‘“*Ten feet. Well, now, tell the Court where you 
were when the second shot was fired.” 

“T didn’t measure the distance.” 

“Speaking approximately, how far should you 
say ?” 

‘* Well, it approximated to half a mile.”—- Texas 
Sifter. 

_ sis - 
Notes of Amevican Decisions. 

ConFiict or Laws — usury. —A resident of 
Pennsylvania, on application made in that State 
to an agent of a New York Building and Loan 
Association, became a member thereof and obtained 
a loan from it, giving notes and bond therefor, 
secured by mortgage on Pennsylvania lands; all of 
the instruments describing the association as of 
‘*Syracuse, N. Y.,”’ and declaring the notes paya- 
ble at its office there. It was held that the con- 
tract was not governed by the usury laws of Penn- 
sylvania. (Bennett v. Eastern Building and Loan 
Association of Syracuse, N. Y. {Sup. Court of Penn- 
sylvania, Oct. 1896], 35 Atl. R., 684). 


LIFE INSURANCE-— SOUND HEALTH — WHEN COM- 
PANY NOT BOUND BY REPORT OF ITS PHYSICIAN.— 
Where a life insurance policy provides that no obli- 
gation is assumed by the company prior to its date, 
nor unless on said date the insured is alive and in 
sound health, the company is not bound by the 
report of the examining physician made several 
days before the date of the policy; and, in an 
action upon it, defendant may show by any com- 
petent evidence that the insured was not in sound 
health at such date. (Gallant v. Metropolitan Life 
Ins. Co. | Mass.] 44 N. E. Rep. [ Nov.13, 1896], 1073.) 


WILLS—PRESUMPTION.—Retention of will by the 
maker and at his death will cannot be found, pre- 
sumption is that he destroyed it with intention of 
revocation. (Gardner v. Gardner [ Pa.], 35 Atl. 
Rep. 558.) 
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ALBANY, DECEMBER %6, 1896. 


Current Popics. 
HE vexed question of a fee bill or allowance 
of costs to the successful purty, to be paid 
by the unsuccessful litigant, furnishes a never- 
ending source of discussion to those interested 
in legal matters. The presentation of the view 
that costs are injurious alike to lawyer and 
litigant, by Mr. Heaton, in the present number 
of the Law JourNAL, is clear, and, it seems to 
us, convincing. ‘The whole subject is treated 
from a common-sense point of view, taking into 
consideration entirely matters of purely practi- 
cal importance, and in no sense giving way to 
theory, unless sustained by experience. ‘The 
opposite view, enforced by the article copied 
from the /farvard, makes, perhaps, as good a 
showing as it is possible to make in favor of 
punishing a litigant because he is unsuccessful 
in the courts in maintaining his contention. 
Possibly a very moderate fee bill might not be 
unjust to clients or injurious to the profession. 
A docket fee, such as is allowed in the United 
States courts and in the courts of some of the 
States, under which an attorney receives a 
small compensation for services in commencing 
the action, particularly where it is undefended, 
is just and reasonable, but since the fee bill 
was first made part of the Code in New York, 
it has been increased from time to time to such 
a degree as to have become exceedingly oner- 
ous and burdensome to clients and injurious to 
litigation of all kinds. In fact, it has prac- 
tically checked and broken up the litigation of 
the State of New York, except over very con- 
siderable sums, where the amount of costs are 
unimportant, and even then the possibility of 
an allowance of costs by way of “ extra allow- 
ance,” may very well prevent a litigant from 
taking proceedings in the courts to enforce his 
rights. 

Perhaps the best illustration of the sugges- 
tion just made is the amount of costs allowed 
in an action for partition, which are wholly 
out of proportion to the amount of labor ordi- 


narily performed in such case. In most cases 
no particular skill or special knowledge is re- 
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quired beyond that which should be had by a 
clerk who has had any experience whatever in 
a law office, yet between costs and percentage, 
where an amount of property not to exceed five 
thousand dollars is involved, it is not unusual 
that the costs and expenses of the litigation 
would be twenty to twenty-five per cent of that 
sum. The result has been that actions for par- 
tition are infrequent, and the profession have 
been very greatly the losers by reason of it, to 
say nothing of the injustice done to would-be 
litigants, who have been obliged to sacrifice 
their rights in order to avoid sacrifice of prop- 
erty in the litigation. The unfairness toward 
the defeated party by the allowance of a large 
bill of costs as against him, is shown by what 
not unfrequently happens in appeal. A _ party 
may bring an action and succeed at the trial 
term, indicating that he has rights for which 
Still further, he 
may, upon an appeal by his antagonist to the 
Appellate Division, have his rights adjudicated 
by way of an affirmance. The Court of Appeals 


there exists a legal remedy. 


may by a bare majority reverse the decision 
and leave him to pay a large bill of costs for 
which he is in no way responsible. He may 
have with him the trial judge, five of the judges 
of the Appellate Division and three in the 
Court of Appeals, nine in all, as against four 
justices of the Court of Appeals who take the 
opposite view. It needs no argument to show 
that itis more than unjust to mulct a suitor in 
costs under such circumstances. 

The whole question is one worthy of very 
thorough consideration and examination, and 
while there has been much discussion of the 
subject, it has never received that examination 
with reference to its effects upon lawyers and 
clients which its importance deserves. The 
facts relative to this matter and the opinions of 
members of the bar throughout the country in 
those States where a fee bill exists and in those 
where no costs are allowed to one party against 
the other, would be exceedingly useful in this 
matter, and the question is an eminently appro- 
priate one to be treated by the committee on 
comparative procedure which has been ap- 
pointed by the American Bar Association. 
This is especially true in view of the fact that 
the English Society of Comparative Law has 
taken up this question during the past year and 
made inquiry as to the facts relative to costs, 
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not only in this country and England, but in 
all the British dependencies. The result has 
not yet been published, but will be of very 
much interest and of very great value. It isa 
practical question which can only be treated 
in the light of actual results, and a collation of 
facts in connection with it is, therefore, specially 
necessary. 


The thoughtful and interesting address by 
Emlin McClain, chancellor of the Law Depart- 
ment of the University of Iowa, delivered be- 
fore the section of legal education of the 
American Bar Association on “‘ The Law Cur- 
riculum, subjects to be included and order of 
publication,” has just been distributed in 
pamphlet form as it is to appear in the annual 
report of the American Bar Association, soon to 
be issued. Mr. McClain pays a high and de- 
served tribute in the opening of his paper to 
Austin Abbott, late of the New York city bar, 
who was one of the organizers of the section 
on legal education of the American Bar Associ- 
ation, and of whom Mr. McClain says, “‘ By 
the enthusiastic and inspiring paper read at its 
first meeting, he did more, I believe, than any 
other to show how great the interest and bene- 


fit of such meetings might be.” The writer 
assumes the superiority of law school instruc- 
tion over what he terms ‘‘ haphazard acquisi- 
tion of fragmentary knowledge which is inci- 
dent to office reading and the observation of 
the actual administration of the law,” and this 
he states to consist mainly in the selection and 
presentation of such topics as shall best qualify 
the student for grappling with questions which 
he must meet in the course of his practice, and 
cites these words from an address of Lord 
Russell : “ After all, the main function of teach- 
ing is to teach men how to think, to give them 
a grasp of principle, to put them on the right 
track, to give them a clue to the labyrinth, to 
inspire them with enthusiasm for the profession 
that they may work with a will, inspired by a 
lofty idea of the dignity of the profession of the 
law, of its duties and its responsibilities.” 
This seems to be a very full, clear and explicit 
statement of the duty of the teacher and the 
benefit to be derived by the student, and indi- 
cates clearly in what respect training in the 
law schools is superior to that which can be 
obtained by actual experience in an office. 








Chancellor McClain, as might be expected, 
places very great stress upon the necessity 

preliminary education on the part of the 

student, and bases his discussion upon 

assumption that a student shall enter upon 

study of the law thoroughly prepared 

previous study and culture, advising in such 
case a study extending over a period of three 
years, recognizing the fact that it is, under 
present conditions, next to impossible to ex- 
pect a longer period of time to be spent in 
study. As matter of fact, in most of the States 
of the Union, a very much shorter period of 
time is spent by students previous to the 
admission. In the State of New York three 
years is required only in case the student is not 
a college graduate. In case of graduates of 
certain colleges approved by the Regents of the 


University, a study of the law during a period 


of two years entitles the applicant to examina- 
tion. The address of Chancellor McClain is 
an exceedingly thoughtful and suggestive one 
upon this subject and worthy of careful study 
by teachers and students as well. 

Within the past few years the course of study 
necessary for admission has been very much 
considered by those interested in educational 
This fact is indicated by 
the movement in this State inaugurated by 


and legal questions. 


the New York State Bar Association, and fol- 


lowed in other States, for the appointment of 


commissioners to examine students for admis- 
sion to the bar, who shall have a permanent 
tenure of office and adopt fixed rules as well as 
a higher standard, as a requisite for examina- 
tion and admission to practice. The question 
has recently developed in another form in con- 
nection with the granting of the degree of LL. B. 
by the law schools of the State. The act of 
the iegislature has placed, to a very great 
extent, the control of this matter in the hands 
of the Regents of the University, and they have 
been and are taking steps tosecure uniformity 
There are in the State at 
present three classes of law schools, that is to 


in that respect. 


say, schools where the term of study necessary 
for graduation is three years, other schools 
where a two-year course only is required, and 
a single school, the Albany Law School, where 
only one year of study is required, a student 
being admitted only after having pursued either 
one or two years of previous study, as may be 
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necessary, so that the year passed at that school 
shall be the last preparatory to examination for 
admission. Each of these schools has alike 
been conferring the degree of LL. B. This 
is deemed not quite just to the schools having 
a three-year course, and the regents are con- 
templating the propriety of requiring at least 
one thousand hours of instructions in a law 
school as a prerequisite to authorizing or allow- 


ing the conferring of this degree. A hearing 


on this subject was to have been had during the 


past week before the board, but was postponed 
until a future day. As to the merits of the 
controversy there is a wide difference of 
opinion. On the one hand it is contended that 
a three-year course entitles a student to an 
honorary degree, indicating that that period of 
time has been spent in a law school, and neces- 
sarily indicating a higher degree of culture than 
if the same period, or any portion of it, had 
been spent in an office in preparing the student 
for admission. On the other hand, it is con- 
tended that if the student is able to meet the 
requirements for examination and has taken at 
least one year of his course at a law school, he 
ought to be entitled to all the rights and privi- 
leges of any other student so far as the 
honorary degree is concerned, that it should 
depend upon proficiency rather than upon 
attendance upon a law school. There is very 
It would 
seem, however, if the academic degree is to 


much weight in both suggestions. 


indicate a prescribed course of study at an in- 
stitution of any kind, that it would only be fair 
and reasonable to place the time required at an 
extreme limit of say three years, thus indicating 
clearly the difference between an academic 
study of the law and that pursued in an office 
either wholly or partially. In this way no 
injury could be done to any interest connected 
with the law schools nor any injustice to the 
student. It would seem to be the wiser course 
to adjust the difficulties arising in connection 
with the matter and at the same time recognize 
the fact that Columbia University, of the city of 
New York, and Cornell, with their three-year 
course are practically upon a par with Harvard 
and other Universities which have adopted 
such a course of study, leaving to the other 
law schools the not less important work of pre- 


paration for the bar, but recognizing the differ- 





ence between academic study and law office 
experience, 


We publish this week three articles with ref- 
erence to the threatened revision of the Code 
by the Commissioners of Statutory Revision. 
One under the title of “A Practical View of 
Code Revision,” is by J. Newton Fiero, for two 
years president of the New York State Bar 
Association and for a number of years chair- 
man of its committee on law reform, and by 
whom the act under which the commissioners 
were directed to inquire into code revision 
was drafted. His point of view may fairly be 
taken as that of the New York State Bar Asso- 
ciation. Another entitled “Shall the Bar Sur- 
render?” by John Brooks Leavitt, a prominent 
member of the Association of the Bar of the 
City of New York, who has been active in the 
work of law reform and is well known to the 
profession as the author of “Leavitt on the 
Law of Negligence.”’ His views may reasona- 
bly be regarded as those taken by the members 
of that association, a body which has always 
taken the keenest interest in matters of this 
character, and whose influence has always been 
strongly felt throughout the State. The third 
paper, on “The English Rules of Court,” by 
Elbridge L. Adams, is a thoughtful and careful 
presentation of the English method of practice. 
Mr. Elbridge is a prominent member of the 
Rochester Bar Association, and has also been 
active in the New York State Bar Association, 
being at this time one of the leading members 
of the committee on law reform. He read a 
paper on the same subject, which attracted 
much attention, at the annual meeting of the 
New York State Association in January last. 
The view which he takes of the subject may be 
considered as representing that of the members 
of the bar of the cities of the State. ‘Together, 
the papers of these three lawyers undoubtedly 
fairly reflect the sentiment of the profession 
throughout the State, and indicate very clearly 
that any attempt on the part of the present 
commission to foist a revised code upon the 
profession of the character indicated by the 
report of 1895 will necessarily be a failure. The 
subject is so fully and exhaustively discussed, 
and the views taken are so much in accord 
with those heretofore expressed by the Law 
JouRNAL on that subject, and so consonant 
with the views of the lawyers and judges 
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throughout the State, that we deem further 
comment unnecessary, remarking only that 
when the time comes for a thorough and com- 
plete revision of the Code, the work will doubt- 
less be placed in the hands of men qualified by 
reason of varied experience and learning along 
the lines of legal procedure, and that such 
revision will be in the way of a condensation, 
and not in the way of addition. 


———__@—_—__—_ 


-A PRACTICAL VIEW_OF CODE REVISION. 


‘*Early English law begins with technicality ; it tends to- 
day towards enlightened liberality ; it progresses toward that 
genuine simplicity “which is the perfection of art.’’— 
** Studies in Civil Law,” by William Wirt Howe. 

The principle thus so clearly stated by the Storrs 
Professor of Law, in his recent lectures at Yale Law 
school, is or should be true of procedure as well as 
of the substantive law. In fact, the same progress 
of evolution in the direction of simplicity through 
the elimination of useless formalities and antiquated 
technical rules, has been going on among English- 
speaking people during the whole of the present 
century relative to both law and practice. The 
movement in favor of a clear, simple and concise 
method of practice began with the criticisms of 
Bentham very early in the century, and resulted, 
first, in the adoption of the Code of Procedure in 


Louisiana as drafted by Edward Livingston, and | 


subsequently in 1846 in the New York Code of Pro- 
cedure as drafted by David Dudley Field, and 
adopted and continued fora period of nearly thirty 
years. Unfortunately, since 1876, the State of New 
York has been an exception to the rule that progress 
is being made toward simplicity of procedure. In 
that year, the first fourteen chapters of the Code of 


Civil Procedure so-called, reported by the Throop | 
Commission, was adopted by the legislature and | 


went into effect September 1, 1877. It passed 
through the legislature upon the theory that by 
amendment and revision it could be improved to 
such an extent as to be more convenient in practice 
that the Field Code which it superseded. It is un- 
necessary to dwell upon the disastrous effect of this 
legislation and that by which the remaining chap- 
ters of this Code went into effect on the first of 
September, 1880. In the annual address before the 
New York State Bar Association in 1893, and on 
very many subsequent occasions, I have discussed 
the faults and follies of the Throop Code. They are 
seen and known of all men, and it is unquestioned 
and unquestionable that the enactment of this 
scheme of procedure was so great a blunder as to be 
almost a crime. The recognition of this fact 
brought about an agitation among the lawyers of 
the State in favor of revision and reform. The 








| adviser to the governor. 





burden of the Throop Code had become so great 
that the bar looked for some relief, even to the 
extent of being willing to submit to the work of 
another commission, in the hope and belief that 
such a body would be so constituted as to command 
the respect of the bar, and that its work would be 
of such a character as might reasonably be expected 
to receive its approval. 

In view of this sentiment, and for the purpose of 
bringing about this much-needed reform, the State 
Bar Association in 1895 proposed and obtained 
the passage of an act providing for the appointment 
of three members of the bar to examine and _ report 
in what respect the procedure in the courts of this 
State could be revised, condensed and simplified. 
It would seem that the language of this act could 
not be mistaken, and as I had imposed upon me by 
the committee on law reform, of which I was at 
that time chairman, the duty of preparing the bill, 
I may be held responsible for the language used. 
If it embodies any other idea than that the exami- 
nation of the Code of this and other States, and of 
the practice acts in force in this and other countries, 
was for the purpose of bringing about a condensa- 
tion and simplification of the method of procedure, 
then the language entirely failed to convey the idea 
of the draftsman, and I am at fault in not embody- 
ing the views of the members of the committee 
of the associations of the bar active in the move- 
ment, and of the bar of the State. Still 
further, 1t may be said that one will look in vain 
through the act for any authority under or by 


entire 


which the members of the bar so appointed should 
enter upon the actual work of revision, still less 
that they shonld be authorized to enlarge, increase 
and amplify the bulk of the present Code. 
Immediately following this enactment, the gov 
ernor selected the members of the present revision 
commission to take charge of the work provided 
for under the act. At the head of this commission 
is Mr. Charles Z. Lincoln, who also occupies, as he 
did at that time, the relation of confidential legal 
The announcement that 
the bill was signed was accompanied by the names 
of these commissioners. It may be well to observe, 
in this connection, that the revision commission is 
charged with the duty of preparing a revision of 
the general statutes of the State, and also with the 
drafting and revising of bills on behalf of members 
of the legislature, and that Mr. Lincoln, in his ca- 


pacity as adviser to the governor, is charged with 


the duty of examination of bills and other matters 
knowledge which 


A glance at the 


calling for expert legal 
come before the chief executive. 


may 


present condition of the statutes is all that is needed 
to satisfy every lawyer that a faithful discharge of 
the duties connected with these different capacities 
necessarily absorbs the entire time and energies of 
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the three commissioners, aside from the imperative 
demands of their private law practice, which it is 
scarcely reasonable to be supposed will be discon- 
tinued in view of the fact that they receive only 
three thousand dollars per year for services as revi- 
sion commissioners, and that the bill providing for 
the appointment of counsel to examine into the 
matter of Code revision did not provide for any 
compensation. 

The gentlemen appointed under this act seem to 
have entered upon their duties in the true anti- 
quarian spirit, and transmitted to the legislature of 
1896 a report containing some matters of historical 
Much research 
with regard to the laws and customs of the Hindoos 


or prehistoric interest. is shown 
and connected with the administration of justice 
under the Gentoo Code. We are treated to a pleas- 
ant excursion with Sir William Jones, Sir Henry 
Main, Mr. Grote and other gentlemen of literary and 
antiquarian tastes, through the realm of early legal 
history. Some well selected remarks are made upon 
the simplicity of early Hebrew judicial procedure and 
the able manner in which Moses discharged his 
duties as sole judge and arbitrator. Some excellent, 
if not timely, suggestions as to the administration 
of justice by ‘* barbarian or Gothic nations,” are fol- 
lowed by intelligent observations upon the lack of 
judicial system among the Greeks, and remarks upon 
the twelve tables of the civil law promulgated about 
450 B.C. 


the civil lawin the time of Justinian; information 


Some commendations are bestowed upon 


given as to the laws and customs of the ancient 


Britains, and methods of justice adopted in the 


‘‘early Swedish tribunals,” is coupled with inter- 
esting facts as to the ‘‘ Assize of Jerusalem,” as 
compiled by Godfrey of Bouillon. This valuable 
and pertinent information covers the first twenty-six 
pages of the report. Eight pages are then devoted 
to a digest of the laws relative to procedure in 
this country within the present century, which 
is followed by a statement of the systems for 
the administration of justice which prevail in 
the Cape of Good Hope, Hayti, Honduras, Japan, 
Monaco and _ other where the com- 
mon law prevails to a like extent, including the 


Orange Free State, Servia, Turkey, etc. 


countries 


By an over- 
sight, doubtless, no light whatever is thrown on the 
administration of justice in China, but modern Egyp- 
tian methods are explained. Persia is overlooked, 
but practice in Lagos is referred to at some length. 
Siam is inadvertently omitted, but New Zealand has 
a place. This is followed by an essay showing con- 
siderable research into the legal history of this State, 
dividing it into nine periods, and giving a full 
statement as to the method in which the ‘‘Schout- 
Fiscal” administered justice in the colony of New 
York in 1626, from which it appears that in 1653 a 








| instituted by Henry II.” ete. 


| are 


| shelves of the practicing lawyer. 


court was organized called the ‘‘Worshipful Court 
of the Schout, Burgomasters and Schepens,” fol- 
lowed by the statement: ‘‘The procedure in this 
court was simple and summary, and strongly re- 
sembles in many respects the procedure established 
for the Roman people by the laws of the ten tables.” 
There does not appear, however, in the recommenda- 
tion which follows the report any disposition to fol- 
low the ‘‘simple and summary method for the 
administration of justice’’ which was adopted by 
our ancestors from Holland. It seems, also, that as 
early as March, 1634, the Massachusetts Colony 
appointed a committee to revise its law, and that 
the tirst General Assembly of New York met the 
17th of October, 1683, with like other valuable his- 
torical information, including some facts with regard 
to the abolition of the trial by battle in 1786, which 
it is stated, ‘‘ was a method of trial of title to land 
This is followed by 
a suggestion as to the condition of procedure in this 
State from 1801 to 1848, and some really valuable 
information is given upon pages 61 and 62 with 
regard to the number of amendments to the Code of 
Procedure since 1849, and some pertinent comments 
made upon the great mass of legislation 
with reference to procedure since that time. 

The report is worthy of recognition as an attempt 
to contribute to the literature of the law, and as illus- 
trating the capacity of the commission for archeolog- 
ical re-search, and as such deserves a place on the 
With these ancient 
and valuable precedents at its command, the 
commission proceeds to answer the common place 
question as to what shall be done with the Code 
of Procedure of the State of New York, and 
arrives at the conclusion that it should be revised, 
condensed and simplitied by adding to it rules and 
regulations with regard to some forty-seven differ- 
ent subjects, which are specified at pages 67, 68 and 
69, and proceeds to recommend the revision upon the 
lines which were suggested in an address before the 
State Association three or four years ago, as a pos- 
sible improvement upon the then existing condition 
of things, but which, in the light of subsequent ex- 
amination and careful study, are too crude to be 
followed with advantage and clearly quite inade- 
quate to accomplish the object sought to be at- 
tained, although, perhaps, valuable at the time as 
tentative suggestions of what might be accom- 
plished and as pointing the way in which some 
desirable results could be attained. 


The impression which this report made upon the 
bar of the State is best shown by the action ‘taken 
at the meeting of the State Association immediately 
succeeding the presentation of this report, at which 
meeting the matter of code revision was a topic for 
discussion. Two resolutions were there ado ptcd 
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after very full debate, one to the effect that the re 
vised code should contain nothing but a concise 
statement of the general principles of practice and 
remit all details to the Supreme Court to be 
provided for by rules; like action has recently 
been taken by the Bar Association of the City 
of New York; the other, on motion of the 
writer, that a bill be presented to the legislature, 
on behalf of the association, for enactment, pro- 
viding for the appointment by the chief justice of 
the Court of Appeals and the presiding justice of 
the Appellate Division of the Supreme Court, 
of three members of the bar tu revise the rules of 
the court and recommend in what respect existing 
statutes relative to civil procedure can be reduced 
to rules, and suggest the necessary revision and con- 
densation of such statutes. The bill further pro- 
vided that the rules when drafted 
receiving the approval of a majority of the judges 
who selected the commissioners under the bill, be 
presented to the Court of Appeals and the conven- 
tion of justices of the Supreme Court for action, 
and the statutes should be presented to the legisla- 
ture upon receiving the approval of such judges. 
This bill was introduced in the legislature but failed 
of passage, and it is well, in this connection, to 
note that it contained a clause repealing the statute 
under which the commission state it is about te 
recommend a substantially new Code. 


should, on 


The commissioners are good lawyers, reputable 
gentlemen and exemplary citizens, but are they 
fitted for the work begun by Jeremy Bentham and 
Edward Livingston, and taken up and carned for- 
ward by Field. drafted by 
Montgomery Throop, been a success so as to war- 
rant a second experiment? Shall the name of 
Charles Z. Lincoln be embalmed in several thou- 
sands of sections of so-called Code of Procedure 
so that it may in future be eulogized by the profes- 
sion in like manner as is that of his predecessor 


Has the Code, as 


Montgomery Throop, and receive the hearty com- 
mendation which forces itself from the lips of the 
practicing lawyer whenever called upon to examine 
the present Code, who always ‘ rises up to call him 
blessed. 

The remedy for this condition of affairs, doubtless, 
isa revision of the Code based upon a thorough 
knowledge of the systems of procedure in vogue in 
this and other English-speaking countries. This 
task of examination, for which the commission was 
appointed and which it has apparently overlooked, 
is being performed by a committee of the American 
Bar Association appointed for the purpose of mak- 
ing a study of comparative procedure and ascer- 
taining the methods of practice in the courts in this 
and other countries. Much valuable information is 
being collected and will at an early day be placed 





before the profession, and it would seem, under 
these circumstances, to be well to make haste slowly. 
A revision of the Code is necessary, but it should be 
a revision upon lines which will be beneficial to 
the lawyer and the client and the result of careful 
study, and in the direction of clearness and concise- 
ness, not of increase and expansion. 
J. Newron Frero. 


mene ——— 


THE ENGLISH RULES OF COURT. 


T the last meeting of the New York State Bar 
v4 Association, it was my privilege to read a paper 
on Civil Procedure in England, as some slight con- 
tribution to the discussion on Code Revision. The 
purpose of the paper was to call attention to the 
great advantage of having our practice regulations 
in the form of Rules of Court; and if I may judge 
from the comments which have been expressed by 
both the bench and bar, I should say that there is a 
practically unanimous opinion in the profession, that 
Code revision should be carried out on the lines of 
the English practice. 

It was pointed out in the paper referred to, on 
the authority of statistics recently reported to the 
Bar Association, that forty-eight per 
cent of all the points passed upon by the courts of 


American 


this country in the reported cases, involve questions 
of practice not affecting the merits. If this is so, 
and unfortunately there is no reason to doubt the 
reliability of the statistics, then there must be some- 
thing radically wrong with a system which makes 
such a state of affairs possible. 

The foundamental defect 
whether code or common law, is that it is too 
technical and “The 
science of statement is deemed to be of more im- 


in our procedure, 


formal, too too inelastic. 


portance than the substance of right.” Obviously 


what is needed is to reduce our procedure to its 


simplest terms, so that he who runs may read. This 
annot be accomplished by a revamping of our Code 


of Civil Procedure, but must proceed on radically 
different principles. 

The first desideratum is to get our practice out of 
the hands of the legislature, and into the hands of 
the judges, where it belongs. We should thus put 
a stop to the constant tinkering and amending to 
meet the exigencies of some particular case or in- 
dividual, which we have had to endure ever since 
our present Code was enacted. 

The next important requirement is, that the rules 
of practice should be more flexible. More discre- 
tion should be given to courts and judges to act as 
the justice of each particular case demands. The 
spirit of equity should prevail as well in our pro- 
cedure as in our substantive law. 

A third point to be sought after is simplicity. 
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There should be no “ muddle-headed ingenuity ex- 
pended to make things naturally simple, as compli- 
cated and difficult as possible.”” The new practice 
should be so plain and direct that it will not require 
a specialist in procedure to properly take a case 
through the courts. 

Still another feature of our reformed procedure 
should be the abbreviation of the time required to 
bring a legal proceeding to completion. The busi- 
ness world complains, and justly, that it takes too 
long to secure relief through the courts. 

The English Rules of Court seem to meet all of 
these requirements. They were promulgated in 
1885, by a commission of judges, in obedience to 
an act of parliament. The act itself contains pro- 
visions touching the jurisdiction, sittings, officers, 
ete., of the courts, and leaves all details of practice 
to be regulated by the judges in the Rules, Al- 
though covering very nearly the same ground that 
our Code of Civil Procedure does, the English Rules 
are less than one-half as voluminous. 

Some of the more striking provisions of the Eng- 
lish Rules are these: 

All legal proceedings, in whatever court, are 
called actions, and are commenced by a writ of 
summons endorsed with the statement of the relief 
required, and specifying the division of the court 
to which it is intended the action should be as- 
signed. This puts all litigation on the same basis 
as respects its commencement and nomenclature. 

Appearance in obedience to the summons must be 
made in eight days. A statement of plaintiff's 
claim in full, if demanded, must be filed within five 
weeks, and the defence to it must be filed in eight 
days thereafter. Where the defendant appears to 
a writ of summons, the plaintiff may, on affidavit 
verifying the cause of action and the amount 
claimed, and stating that, in his belief, there is no 
defence to the action, apply to a judge for liberty 
to enter final judgment for the amount endorsed up- 
on the summons, together with interest, if any, or 
for the recovery of property, as the case may be, 
and costs. The judge may thereupon, unless the 
defendant, by affidavit or otherwise, shall satisfy 
him that he has a good defence to the action on the 
merits, or shall disclose such facts as may be suffi- 
cient to entitle him to defend, make an order em- 
powering the plaintiff to enter judgment accord- 
ingly. The defendant may show cause against such 
application by affidavit, or by offering to bring into 
court the sum endorsed on the writ. Such affidavit 
shall state whether the defence alleged goes to the 
whole, or to part only, andif so, to what part of 
the plaintiff’s claim. If it applies only to a part, 
plaintiff may have judgment for such part of his 
claim as the defence does not apply to. The judge 
may, if he thinks fit, order the defendant to attend 
and be examined under oath, or to produce any 





documents. It will be seen that this rule goes 
much further than our practice of striking out sham 
answers and granting judgments on frivolous plead- 
ings. It anticipates the pleadings and throws the 
burden on the defendant of showing that he has a 
defence. There is a vast number of cases in which 
an investigation formed by an able judge would dis- 
close that the defence is interposed solely for pur- 
poses of delay. This provision for summary judg- 
ment has met with great success in England. 

Where an action has been commenced in the 
name of the wrong person as plaintiff, the court, or 
a judge, may, at any stage of the proceedings, if 
satisfied that it has been commenced through a 
bona jfide mistake, and that it is necessary for the 
determination of the real matter in controversy to 
do so, order any other person to be substituted or 
added as plaintiff on such terms as may be just. No 
cause may be defeated by reason of the misjoinder 
of parties, and the plaintiff may unite in the same 
action several causes of action, subject to the right 
of the court to order separate trials, if it be made to 
appear that any such causes of action cannot be con- 
veniently tried or disposed of together. 

A defendant who claims to be entitled to contri- 
bution or indemnity over against any person not a 
party, may bring such person in by a summons. 
The third party so brought in may dispute the 
plaintiff's claim as against the defendant on whose 
behalf he was brought in. In this way a surety 
may claim contribution from a co-surety; an en- 
dorser may have relief against a prior endorser, and 
so, an extra law-suit may be saved. 

The English rules governing pleading are very 
simple. There is no demurrer in the new English 
system of pleading, but in lieu of it is provided, 
that any point of law may be raised by the answer 
or reply, and may be disposed of at the trial, unless 
by consent or by order it is set down for hearing 
and disposed of before the trial. 

Forms of pleading for every conceivable kind of 
action as well as forms for writs, orders, etc., are 
furnished in an appendix to the rules, and must be 
substantially followed. This is the form of the 
statement of claim or complaint in an action by the 
payee against the maker of a promissory note: 

Title. 

The plaintiff's claim is against the maker of a 
promissory note, for £256, dated the 1st of January, 
1882, payable four months after date. 





PARTICULARS, 
EE rey pata ahi oss a 
Interest....... Soil casita PE er ree 10 

£260 
Place of trial, Lancashire, West Derby Division. 
(Signed.) 


(Delivered.) 
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The defendant may set off by way of counter- 
claim any right or claim, whether sounding in dam- 
ages or not, and such counterclaim has the same 
effect as a cross action so as to enable the court to 
pronounce final judgment in the same action, both 
on the original and on the cross claim. This is a 
salutary rule, and one which prevents the injustice 
permitted by our unreasonable practice that a coun- 
terclaim arising ex contractu cannot be set up in an 
action in tort. 

Another provision respecting counterclaims is, 
that where a defendant sets up a counterclaim 
against another person as well as the plaintiff, such 
person, if not a defendant, may be summoned to 
appear and reply to the counterclaim. 

There are several provisions respecting trial and 
the preliminaries thereto, which may be mentioned, 
In place of our practice by motion and order, the 
English rules provide that a general summons for 
direction may be taken out at any time by any party, 
with respect to particulars of claim or defence, dis- 
covery, examination of witnesses, mode of trial, 
etc. Either party may, by leave and by making a 
deposit as security for costs, deliver interrogatories 
in writing for the examination of the opposite 
party. 

A very convenient rule is that permitting evidence 
to be taken by affidavit, unless the other party 
desires the production of the witness for cross- 
examination. Fourteen days after a consent for 
taking evidence by affidavit has been given, plain- 
tiff must file his affidavit; defendant must file his 
within fourteen days thereafter, and plaintiff must 
file in his reply in seven days. Any party desiring to 
examine may have the production of witnesses. 
There are numerous cases involving small amounts, 
which hardly involve the expense of bringing wit- 
nesses from distant partsof the State, where this 
practice would be most convenient. 

A very good illustration of the simplicity of the 
English practice is the rule relating to sales of real 
estate by the court. It is well known’ that it is almost 
dangerous for a practitioner to conduct proceedings 
for the sale of a decedent’s real estate for the pay- 
ment of debts. Such practice in the English 
courts would seem to be regulated by this simple 
rule: ‘‘ If, in any cause or matter relating to any real 
estate, it shall appear necessary or expedient, that 
the real estate, or any part thereof, should be sold, 
acourt or a judge may order the same to be sold.” 
The rules respecting attachment, replevin and 
arrest are equally simple. 

As a practical result of my examination of the 
English civil practice, I ventured to suggest the 
following propositions touching the proposed re- 
vision of our Code of Civil Procedure: 

1. That the matter of the revision of the Code 
should be put into the hands of two or three of the 





ablest members of the profession, and under the 


supervision of an advisory counsel of judges. 

2. That such commission should make a thorough 
study of the procedure in other States and coun- 
tries, and especially of that in England and her 
colonies. 

3. That the statutory provisions should be con- 
fined within a very brief compass, and all details of 
practice should be regulated by rules of court. 

4. That the rules of court once adopted should 
be in the hands of a joint commission of judges 
and members of the bar, and that no amendment 
thereto should be made without the approval of the 
commission, 

These points were substantially embodied in a 
bill which received the sanction of the State Bar 
Association, and which was introduced in the last 
legislature. Although that bill was heartily en- 
dorsed by the Association of the Bar in the city of 
New York and by tue profession at large, it died in 
committeee, owing, as was said, to the opposition 
of the Commissioners of Statutory Revision who 
were appointed by the governor under an act of the 
legislature passed in 1895, to report to the next leg- 
the Code of Civil Pro- 
cedure might be revised, condensed and simplified.” 


islature ‘‘in what respect 
These commissioners made a report to the legisla- 
of 1896, in the 


adoption of a code to be divided into five parts, 


ture which they recommended 
which might be separately published and bound. 
According to the scheme proposed by them, part | 
would contain provisions relating to the organiza- 
tion and jurisdiction of courts, including chapters 
1, 2,3 and 4 of the present code and “ numerous 
provisions now scattered through various independ- 
ent statutes; ” part II would embrace chapters 5 to 
13 of the present code and also “several subjects 
now included in independent statutes;’’ part II] 
would embrace chapters 14 to 17, inclusive, of the 
present code, and also ‘‘certain subjects now in 
general laws, such as receivers, drainage, certain 
actions by the State, insolvent debtors, including 
general assignments, proceedings to discharge 
mortgages of record, liens on vessels, mechanics’ 
liens, dissolution of religious societies, sales of 
infants’ real estate, liens of railroad employes, pro- 
ceedings in the Board of Claims, procedure 
relative to naturaliza,tion and several other special 
actions and proceedings not now included in the 
code;*’ part IV would embrace the practice in 
surrogate’s court and ‘‘also most of the substantive 
law of wills now contained in other statutes (in- 
cluding their execution and revocation and the 
capacity to make a will) and also all of the law 
relating to the settlement of estates, including the 
descent and distribution of personal property;” 
part V would include the chapters of the present 
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code and provisions now in general statutes relating 
to justices’ courts. 

The commissioners say, concerning their scheme: 
“ We think that this proposed division and arrange- 
ment will preserve the integrity of the code, and at 
the same time provide an ample and sufficiently 
that 
parts not necessarily related can be used independ- 


elastic scheme of procedure so distributed 
ently of the others.” 
told, 
legislature of 1897, 

Without dwelling on the utter impossibility of 


This formidable work, we are 
may be expected to be presented to the 


properly accomplishing a work of such magnitude 
in one year (especially when the commissioners who 
have assumed to do the work have had other duties 
to perform) it may be contidcently asserted that the 
bar of State 


monstrous vmnium gatherum as the one proposed. 


this will. not tolerate any such 
Why, we may be permitted to ask, should the 
substantive law of willsand the law relating to the 
descent and distribution of personal property be 
singled out for incorporation into this proposed 
of Procedure 


relations or of corporations or of real estate ? 


Code and not the law of domestic 

If the gentlemen who are preparing to inflict this 
hotchpot upon a long suffering profession will 
examine chapter 1036 of the Laws of 1895, under 
which they assume to be acting as commissioners to 
revise the Code of Civil Procedure, they will see 
that they were required to report ‘in what respect 
the Civil Procedure in the courts in this State can 
be revised, condensed and simplified.” 

They were not expected to perform the work of 
revision and condensation itself, but since they have 
undertaken to do more than was required of them, 
they should at least observe the spirit of the statute, 
and give us a code which shall be in fact, as well as 
Will the 


in name, a revised procedure. bench and 


bar of the State, and the public whose servants they 


are, accept anything less ? 
ELBRIDGE L. ADAMs. 


- — 


SHALL THE BAR SURRENDER ? 


Figen the beginning of the present year the 
members of the bar in this State were regaled 
with a series of surprises. 

First, they were surprised at receiving a pamphlet 
entitled, “Report of the Commissioners of Code 
Revision appointed by the governor under chapter 
1036 of the Laws of 1895.” They had not known of 
the passage of any act authorizing the appointment of 
such commissioners. They had been devising various 
plans to obtain emancipation from our present intri- 
cate system of practice according to act of legislature, 
but there had been no general demand for another 
Throopian experience, and they had never heard 








that anything had been done by the legislature ex- 
cept to provide for the appointment of three mem- 
bers of the bar to report in what respects our prac- 
tice could be simplified. 

Next, they were surprised to find that chapter 
1036 of the Laws of 1895, which was cited upon the 
title page of the aforesaid pamphlet as the authority 
for the appointment of “commissioners to revise the 
code,” was not an act for any such purpose, but was 
the act they knew of, the one to obtain an opinion as 
to what could be done. It is worth while to quote 
its first section in full. 

‘* Within ten days after the passage of this act 
the governor shall appoint three members of the 
bar of this State, who shall examine the Code of 
Procedure of this State and the codes of procedure 
and practice acts in force in other States and 
countries, and the rules of court adopted in connec- 
tion therewith, and report thereon to the next legis- 
lature in What respects the civil procedure in the 
courts of this State can be revised, condensed and 
simplified.” 

A later section provides for the printing of the 
report. It is to be supposed that the pamphlet in 
question, although not such a report as the act calls 
for, was intended by the ‘‘ commissioners” as a 
substitute. 

The profession was, indeed, surprised to find that 
a direction to examine the practice in other states 
and report in what respect our own could be sim- 
plified had been construed as one “to revise our 
code of civil procedure.” 
trudes itself at this point. 


A pertinent query in- 
If the learned commis- 
sioners so completely misspprehended the intention 
of so plain and short a statute, how can it be hoped 
that their labors will clarify the obscurities of a long 
and involved code? This misconstruction of a plain 
statute is so amazing that it will hardly be credited 
by anyone who has not read the pamphlet. Here 
is their own language. 

‘*On the 15th of June, 1895, we were appvinted, 
pursuant to the provisions of this law, commission- 
ers to revise the Code of Civil Procedure and im- 
mediately entered upon the discharge of our duties.” 

Will it be believed that they tell the legislature to 
its face that they had not done what it commanded 
them to do? Here are there own words. 

‘*We have given the subject of civil procedure 
and code revision some attention, but have not been 
able to examine in detail all the provisions relating 
to practice in force in other states and countries, as 
required by the act.” 

Will it be believed that they give as their reason 
for not obeying the legislature that they did not 
have the time? Here are their own words, 

‘*The comparative examination of the codes and 
practice acts and rules of court affecting procedure 
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in other states and countries requires more time 
than was given us by the act under which we were 
appointed, and it is impracticable, if not impossible, 
within this time, to submit to the legislature a pro- 
posed draft of a Code of Civil Procedure, if one were 
to be recommended, or to state with much minute- 
ness in what respects the civil procedure in the 
courts of this State can be revised, condensed and 
simplified.” 

It is highly unfortunate that they had no time to 
carry out their instructions. The suggestion is ad- 
missible that they might have found the time if 
they had made the required examination rather than 
given us an exposition, however short, of the prac- 
tice of ancient times, as to which the statute had 
been silent. Its language is clear. They were to 
examine the systems ‘‘ in force ” in other States and 
countries. Hence, it fell out that after their incur- 
sion into ancient history the learned ‘* commission- 
ers” had little time left to do what the statute re- 
quired—examine the present practice in other juris- 
dictions. Hence, no doubt, their failure to bring 
out several interesting points. This was the occa- 
sion for another surprise. Upon reading their re- 
port no one would imagine that England and the 
States of Connecticut and Massachusetts now have 
a well developed and satisfactory system of practice 
according to rules of court rather than acts of legis- 
lature. Nor would any one imagine that the State 
of Florida had adopted our New York Code of 
Procedure one year, become disgusted with it the 
next, and repealed it the third. 

But the greatest surprise of all was this, that the 
learned ‘‘commissioners,” whose authority, as we 
have shown, was only to report how our Civil Pro- 
cedure could be condensed and simplified, favor a 
scheme, by which it is to be enlarged and complicated. 
Nay, more, they are now actually at work upon it, 
without the slightest sanction of the Legislature. 
Unless something is done we wili have a Code of Civil 
Procedure twice the length of the present one, and 
thrice as confused. 

If any one doubts this assertion, the doubt will 
be dispelled by reading the report, in which the 
‘*commissioners” state their purposes. A single 
example will suffice for the present. On page 67 
they say: 

‘*We find the following subjects now embraced 
in general statutes which, we think, should be in- 
cluded in the Code.”’ 

Here are a few of them: Insolvent debtors, in- 
cluding general assignments, rights and liabilities 
of executors and administrators, deposit of wills, 
drainage, corporations not to plead usury, me- 
chanics’ liens, liens of railroad employees, compensa- 
tion of certain judges, etc., comparison of disputed 
writings, relief of sureties and trustees, evidence as 





to age of children, proof vf payment, liens on 
monuments, care and custody of estates of pris- 
oners, salary of certain officials, Miscellaneous Re- 
porter, etc., ete. 

A distracted profession may well stand aghast. 
What have such things to do with practice ? 

When this report was published, action upon the 
subject was taken in the State Bar Association and 
in the New York City Bar Association. In the 
former, at its annual mecting last January, the fol- 
lowing resolution was unanimously passed : 

** Resolved, that it is the opinion of this associa- 
tion that any revision of the Code of Civil Proced- 
ure should be upon a plan of curtailment rather 
than one of enlargement, and that the revised Code 
should contain nothing but a concise statement 
of the general principles of practice, and remit all 
details thereof to the Supreme Court, to be provided 
for by rules of court, in the preparation of which 
rules the bar should take part as well as the bench.” 

It was further resolved to urge the legislature to 
pass a bill empowering the chief justices of the 
different appellate divisions to appoint three mem- 
bers of the bar to make such a revision, A bill ac- 
cordingly was drawn and presented to the legis- 
lature. 

The New York City Bar Association also took 


action by referring the matter to its committee on 
That committee reported 


amendments to the law. 
that, in view of the pendency in the legislature of 
the bill just mentioned, it was not advisable to do 
anything more at the time. 

Strange to say that bill was defeated. 
fession ought to know the reason. It happened 
that the three positions of legal adviser to the Gov- 


The pro- 


ernor, chairman of the general Statute Revision Com- 
mission, and chairman of the Code Revision Com- 
mission, were held by one and the same person. 
Indeed, it was in his capacity as legal adviser that 
he had advised the Governor to appoint upon the 
latter commission himself and his brother members 
of the former. It evidently did not occur to him 
that a proper revision of the general statutes would 
leave them little time to make the examination 
and report as directed by chapter 1036 of the Laws 
of 1895, much less time to prepare a revision of the 
Code. Bethat asit may,having committed himself 
to the scheme of an enlarged code, he chose to con- 
sider ‘‘as a personal reflection” the bill which the 
State Bar Association, composed of lawyers from 
all parts of the State, had unanimously approved. 
The position of legal adviser to the Governor is an 
office unknown to the Constitution, but one which 
of late years has proved to be of very potent influ- 
ence. The bill in question was killed in committee 
because of the opposition of the Governor's legal 


adviser. 
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The issue which is thus raised is this, Shall the 
bar of the State of New York surrender to one 
man? 

As bearing upon this issue it is well to remember 
that we are now suffering under the most compli- 
cated system of practice on the face of the earth, 
because on two former occasions the bar did thus 
surrender. 

The writer has been recently informed by one of 
our Nestors that, prior to the enactment of Mr. 
Field’s code in 1848, he tried to get the older law- 
yers to oppose the adoption of that code. They 
laughed at him, stating that Mr. Field would never 
succeed, and it was simply so much waste time to 
oppose it. Mr. Field did succeed under the spe- 
cious pleas which he afterwards vainly urged in 
Within twenty years 


Then a new Moses arose. 


support of his civil code. 
those pleas were falsified. 

Mr. Throop determined lie would lead us out of the 
Mr. Field had 
Again the bar surrendered, and the present mon- 


wilderness into which lured us, 


strum horrendum was forced upon us. Twenty years 
have gone by, and again it is found that our last 
state is worse than the first. 

It is not proposed here to indulge in any lengthy 
Fifty years of sad 
experience have shown the profession of this State 
that the arguments in its favor are without founda- 


argument against codification. 


tion. (The revision of the general statutes now go- 
ing on, which is avowedly a revision, but is really a 
codification by retail rather than by wholesale, in- 
tensifies the argument. Our statute law is now in a 
horrible mess.) Nor is it proposed to put forth here 
any argument in favor of that simple system of 
by 
the 


practice acts supplemented by rules of court. 


practice which has been adopted England, 
of 
To 


on 


Massachusetts and Connecticut, in form 


have by 
the 
inexperienced 


our practice determined 
at 


members 


experts 


the bar, rather than 
of the 
by one or two or three ‘‘ commissioners” working 
to 


Whether that system is 


by 
or 


bench and 


legislature, 
in secret, would not appear to need much 
be said in its support, 
or is not the best is, however, outside of the pur- 
pose of this article. The question is, does the bar 
purpose to settle its practice for itself or to have it 
settled for it by the will of one man? If the pro- 
fession desires to have the present code complicated 
rather than simplified, enlarged rather than con- 
densed, let it say so in no unmistakable terms. Let 
a consensus of opinion be obtained, and then let the 
will of the bar be carried out. 

The situation as it now exists is: Three members of 
the bar are directed to examine the practice in force 
in other states and report in what respects our own 
can be condensed and simplified. They report that 


they have not been able to give the matter the re- 





quisite attention, that they have not examined the 
practice in other states as required, that they are in 
favor of a code which should be more intricate in- 
stead of simpler, and that they are now engaged in 
producing such a code !!! When their profes- 
sional brethren, duly convened in an association 
whose bounds are co-terminus with the State, ven- 
ture to differ from them and have the temerity to 
propose an act which shall carry out the general 
desire of the bar to have the code condensed rather 
than enlarged and simplified rather than made more 
complex, their chairman, the legal adviser of the 
governor, exerts his influence to defeat the bill, and 
thereby places himself in opposition to the pro- 
fession. 
The question is, shall the bar surrender ¢ 
Joun Brooks LEavirr. 


> 


A PROHIBITIVE TAX ON LITIGATION. 


is an old saying that he that would dance must 

pay the fiddler, but the adage does not seem to go 
to the extent of forcing the dancer to pay the oppo- 
site lady or gentleman a forfeit if he is not up in all 
the latest steps and movements. 

The dance of the litigant in our courts seems to 
be an exception to the general rule, inasmuch as 
after providing the courts and method of proced- 
ure, he is made to pay settled and liquidated dam- 
ages if by any misfortune he slips up on the waxed 
floor of the court room, 

The fee bill of our Code of Civil Procedure is an 
injustice to litigants and detrimental to the inter- 
ests of the practising lawyer. 

Our courts are maintained by taxation, and when- 
ever taxpayers have interests to protect or rights to 
enforce they ought to be free’ to avail themselves of 
the services of the judges, juries and court officers 
whom they pay. The Temple of Justice should not 
become a fake museum, where nothing is charged 
to get in but heavy payment exacted to get out. 
When once the people come to believe what many 
people already assert, that there is no law for the 
poor man, one of the bulwarks of American liberty 
will have been undermined. 

Our code provisions for taxable costs against the 
unsuccessful suitor have come to result in a denial of 
justice to many persons of moderate means who have 
just causes of action involving small amounts of 
money. The average lawyer is honest enough to tell 
his client who comes to him to bring an action, that 
if unsuccessful, the penalty which he must pay for 
endeavoring to enforce his rights will be from fifty 
dollars to two hundred and fifty dollars. There are 
not many honest clients of small means who will 
dare take the chance of so great a loss for the pur 
pose of trying to recover a claim of from fifty to 
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two hundred and fifty dollars. The client readily 
comprehends that there are many chances of losing, 
even should his claim be wholly just. His lawyer 
may not equal his opponent in ability or shrewd- 
ness, the judge who tries the case may happen to 
have a headache or a spell of indigestion on the day 
of trial, and so might not give a patient and careful 
consideration to the questions raised, or some mem- 
bers of the jury might entertain a dislike to his at- 
torney and have an admiration for his opponent, or, 
at the last moment, an important witness might be 
ill or absent, or prove treacherous—any one of a 
dozen things might occur to defeat him, and he 
hesitates. The money he seeks to recover is gone, 
and if by any chance he should have to send as 
much more after it, he feels that the law has added 
insult to injury. The result is, that in nine cases 
out of ten the lawyer loses a case, the honest man 
his money, and the rascally debtor not only retains 
what is not his, but wins a bet that his creditor 
will not dare to go to law with him. 

For the protection of a few honest debtors who 
cannot pay, our laws provide a safe retreat for the 
many unscrupulous debtors who do not intend to 
pay. If to these laws shall be added a penalty for 


attempting to enforce a right, the debtor in this 
State must, indeed, feel that the law-makers have 
shown warm friendship for him. 

The ordinary creditor has known in every com- 


munity a fearful example of the disastrous effects of 
‘‘lawing it.” Every neighborhood has such a per- 
son, and his very presence in the sight of people is 
almost enough to ruin a rising young lawyer's 
practice. 

No matter how sure of success in a given case a 


lawyer may be, he must, if he be honest, tell his | 
to prepare never knows how little he knows or how 


timid client that he is not an insurance company, 
and that he does not undertake to guarantee the 
collection of the claim, and at once the client decides 
that the lawyer either does not know his business, 
or does not believe in the justice of his case, and is 
trying to inveigle him into a law-suit in which he 
will be beaten, and will have to pay the ten dollars 
before notice of trial, and the fifteen dollars after 
notice, and the thirty dollars’ trial fee, which he 
has just heard his attorney read from the Code. And 
then there flashes through his mind some of the 
corner-grocery tales about the treachery of lawyers 
in general, and he sees the whole scheme, he sees 
himself beaten and he sees the sheriff stand before 
him with the execution for $100 costs, he sees him- 
self paying down his good, honest money, and 
then -—— yes, what Bill Jones said at the grocery 
last night is true — there goes the sheriff and the 
two lawyers to divide the spoils. 

While such cases are rare, there is no doubt that 
they do occur, and this system is largely responsible 
for them. 








Many a lawyer engaged for the defence notices 
technical defects in papers served, and knows that 
he can get a case, which must in the end be won by 
the plaintiff, dismissed “ with costs.” He under- 
takes todo this for the costs, and wlien he has levied 
his tax on the plaintiff's meritorious cause of action, 
he has, in most small cases, driven the honest plain- 
tiff out of court, and there is another man to say 
from experience that there is no justice in law. 


But taxable costs are not bad for the client alone. 
The lawyer suffers from them, but in a different 
way. If he hasa few litigated cases he will natur- 
ally win some of them, and in a part of those he 
wins he may be able to recover his judgment for 
costs. But what he receives in this way does not 
compensate him for what he loses on account of the 


If he 


client thinks the taxable costs sufficient compensa- 


existence of the system. wins a suit, his 
tion; and if he loses, his client has to pay the costs 
to his opponent and then pleads that fact as a 
reason why his own attorney should make his bill 
nominal. 

But it is the prohibitive tax on his business that 
hurts the lawyer most. The majority of country 
lawyers do not try a case in Supreme Court once a 
year. 
tion under the conditions already referred to. They 


Their timid clients will not carry on litiga- 


consider any sort of surrender better than certain 
impoverishment by legal methods. Consequently, 
the majority of lawyers never gain experience in the 
trial of causes and are never heard of in the courts. 
For this reason the most desirable avenues in the 
profession are closed to them. Since they have no 
causes to try they have no appeals to argue, and the 
lawyer who has no argument in our appellate courts 


much there is for him to learn. 


fee bill it is not 
unusual for an average lawyer to have fifty, one 


In States where there is no 
hundred, or more cases in the courts of record in a 
single year. Justice can be had for her own sake, 
and without possible financial ruin to her suitor. 
The lawyer who gets ten or twenty dollars for each 
case he has fares much better where he has one 
hundred cases than the lawyer who has one case a 
year with a taxable cost perquisite of even two 
hundred dollars. There is no inducement to resort 
to technicalities and tricks to gain a temporary 
advantage and get costs. The lawyer studies the 
merits of his case and seeks to know the law applic- 
able to the facts. He gives his whole attention to 
making a strong case to present to the court and 
jury, and when he enters upon the trial he is not 
dumb from fear that the first words from his 
adversary’s mouth will be a motion to dismiss the 
complaint ona technicality and for a bill of costs 
against his client which will not only end the case 
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but end his professional connection with that client 
and all his friends. The case is tried upon the 
merits, and the jury does not come into the court 
and ask which way the costs will go under certain 
conditions, as some of our juries have been known 
todo. And when the client settles up, even after 
being defeated, he is not disgusted with law and 
lawyers, but feels that even though from his point of 
view he has not received exact justice, yet he has 
had the right of a free man to a respectful hearing 
aud consideration of his case by the method that he, 
in common with his fellow citizens, has provided, 
and he accepts the decision. 
Wiuuis E. HEATON, 


> 


TAXABLE COSTS-THE OTHER SIDE OF 
THE QUESTION. 


From the New York Law Journal, December 11, 1896. 
gees the title “Who Should Pay Costs?” 
the Ilurvard Law Review for December, 1896, 
(oH. L. R, 


note: 


242), contains the following editorial 


To leave each party to a law-suit to pay his 
own expenses, as is practically done in Massachu- 
Justice, 
to be sure, is like any other commodity in that it 


setts, seems an evident selling of justice. 


costs to produce it; but when the cost of justice is 
more than the man who needs it can afford to pay, 
or more than it is worth to him in his particular 
case, it is intolerable that he should be forced to go 
without it. In England they manage things better, 
on the whole, by making the unsuccessful party pay 
in general all the expenses of the litigation. The 
frequent hardships caused by the strict application 
of this rule, which punishes the unsuccessful party 
for his mistake in bringing or resisting the claim, 
with a severity usually in direct proportion to the 
doubtfulness of the matter in dispute, are well 
pointed out in an article in the Law Quarterly Re- 
view for October. The impracticability of a thorough 
application of the principle, and its real lack of 
fairness in many cases, causes it to be much relaxed 
But 
such a relaxation, except in cases where the success- 


in the actual practice of the English courts. 


ful party is morally at fault, is merely a return to 
the more primitive form of injustice. The only 


apparently effective way of removing the evils 
of present systems of imposing costs is to have 
the State pay them and distribute justice gratui- 
tously. However revolutionary such a step may 
seem, however great the practical difficulties of the 
change, it may be doubted whether the new evils 
that would arise would be as great as those we now 
endure. 

The people would have to pay heavier taxes, but 
it would be fora purpose at least as beneficial as 





many of those for which government funds are at 
present used; and as for the supposed increase of 
litigation that would be brought about by the 
cheapness of justice, there are, as the writer of the 
above article points out, two sides to the question. 
The man who brings suits knowing them to be un- 
founded can be restrained in more direct ways than 
by the fear of costs; while he who threatens to bring 
unjust suits, or refuses just demands, in a frequently 
well founded reliance on his victim’s reluctance to 
becoming involved in the risk and expense of a 
law-suit, would have no chance under the new sys- 
tem. 

After carefully considering the suggestions ad- 
vanced both by the Harvard Law Review and Law 
Quarterly Review, we are confirmed in certain views 
22, 1895, apropos 
of the opinion of Judge Bischoff in Schildwachter 
v. The Mayor, printed in this journal on that day 
In that editorial 


expressed in this place on April 


and also reported in 12 Mise. 52. 
we said in part: 

“ Suggestions are sometimes heard in New York 
to abolish the feature of taxable costs, and throw 
the courts open to the people without the restrain- 
ing fear of affirmative penalty to an unsuccessful 
plaintiff or of additional expense to a defeated de- 
fendant. Such proposition appeals quite plausibly 
to sentiment at first believe the 
thoughtful sentiment of the bar strongly favors the 


blush, but we 


retention of the present system, and this not solely 
or principally motives. Of 
course, the system is susceptible of abuse, as when 


because of selfish 
two lawyers litigate for years over an insignificant 
claim, running up a large bill of costs by successive 
trials and appeals, to be paid in the end by the losing 
client. But, in the long run, substantial injustice 
does not result from the feature of taxable costs. It 
certainly forms a material element in discouraging 
groundless and vexatious litigation; and, on the 
other hand, litigation represents a clear pecuniary 
loss to a person having a valid claim that ought to 
be paid without suit, and taxable costs afford a 
means of at least partial indemnity. 
* * * * * + x 

‘A natural person who is not a non-resident may 
carry on suits ad Jibitum, provided he can raise 
money enough to pay the necessary disbursements ; 
and, if he be financially irresponsible, he incurs no 
risk of loss or penalty, except the possible but very 
remote contingency of being rendered liable to 
execution against the person, through the success- 
ful prosecution of a suit against him, for malicious 
prosecution. We are not in favor of requiring 
security for costs, or even granting the discretion- 
ary right to require security, in all kinds of actions 
brought by impecunious citizens. It is more im- 
portant that poor pérsons with meritorious claims 
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should not be deprived of legal remedy through 
inability to give security, than that all defendants 
should be protected against blackmail litigations. 
It is to be said, however, that the courts have 
exercised such discretion as they possess on the 
subject wisely and humanely. Section 3271 of the 
Code authorizes the requirement of security in the 
court’s discretion in suits brought by executors 
and administrators. In cases of personal repre- 
sentatives suing to recover damages for negligence 
which caused the decedent’s death, as the require- 
ment of security would often effectually throttle 
the prosecution, the applications have been denied. 
(Koch v. Keller, 2 Law Bull., 96 ; Ryan v. Potter, 
2 McCarty, 33.) As to certain kinds of actions— 
ejectment, for instance—we think the interests of 
justice would be promoted by the existence of a dis- 
cretionary power to require security for costs from 
resident as well as non-resident plaintiffs.” : 

The discussion of the subject certainly tends to 
show that no theoretically harmonious policy can be 
adopted for the insuring of justice in all cases, 
We certainly would not approve of a proposition to 
have the State pay out money as costs to successful 
parties or their attorneys. This would tend to 
increase the number of law suits, without regard to 
the merits and in comparative indifference as to 
success. Members of the bar would be tempted to 
co-operate in merely fostering litigation, 
lawyer in the long run reaping his profit from the 
groundless or doubtful claims prosecuted against 
his own clients. What is probably meant by the 
suggestion to have the State pay costs is simply 


each 


that the courts be thrown open to the public with- 
out liability of either party for disbursements, or on 
the part of the defeated party to pay anything by 
way of indemnity to the other side. The liability to 
pay costs does not operate as a deterrent from 
litigation on the part of impecunious persons. They 
have everything to gain and nothing to lose by the 
bringing of meritorious or even speculative actions. 
The persons upon whom liability for costs act as a 
practical motive are those of moderate means, who, 
because they are good on execution, are apt to 
‘*go to law’ to obtain justice, if the possible 
pecuniary penalty of defeat moderate 
one, but not if it be so large as to mean financial 
ruin or even substantial embarrassment. It, there- 
fore, seems that the present policy of New York is 
practically the wiser one, however open it may be 
to criticism on the ground of abstract theory. A 
system of completely indemnifying the successful 
litigant in each particular case—paying, for in- 
stance, extraordinary fees to special or distinguished 
counsel which he may have retained—whether by 
the State or the defeated party, would be gravely 
objectionable. On the other hand, it would not be 
expedient to deprive the successful party of all in- 


be a 





demnity. Certain arbitrary amounts fixed as costs 
for different stages of litigation, together with dis- 
cretionary extra allowances graded according to 
percentage of recovery, contribute materially to- 
wards making the average successful party whole, 
and discouraging merely vexatious litigation, and, 
at the same time, such provisions do not lock 
courts of justice to all but the rich and the very 
poor. 


-~~e—_—— 


Legal Notes of Mertinence. 

Elizabeth Lycett, forty-nine years old, sued the 
Manhattan Railway Company to recover for personal 
injuries sustained by a fall caused by stumbling 
against a bill poster who was at work on defend- 
ant’s platform. The Appellate Division decided 
last week that the dismissal of her action, on the 
trial, was improper. The man was upon the top 
of the stairs leading to the ticket office, where Mrs. 
Lycett was obliged to pass to purchase her ticket. 
There was evidence tending to show that he was 
kneeling, his legs extending over the passageway 
although the man testified he was not kneeling. 
The plaintiff swore she did not sce the man, but in 
some way was thrown suddenly upon a metal pot 
that he was using, and was injured. The court 
holds, Judge Ingraham giving the opinion, that the 
cuse should have been submitted to the jury. ‘‘ The 
defendant was bound to exercise ordinary care to 
make the approach reasonably safe, so that passen- 
gers using it would not be injured, and whether it 
lowed such passageway to become unsafe in con- 
sequence of defective appliances, or in consequence 
of obstructions placed there, was immaterial. To 
allow either one of its employes or an employe of 
another working upon the premises, with its assent, 
to so obstruct this passageway that one using it 
would trip over him and fall, was certainly not a 
performance of this duty.” 

The Boston and Albany Railroad Company has 
won a case in Connecticut, where it was sued for 
the loss of trunks which it carried under a mistake. 
The owners had traveled by another route, suppos- 
ing that their trunks had been rightly checked. 
The court holds that these facts created no liability 
on the part of the railroad company, merely because 
the loss was due to the fall of a railroad bridge, in 
respect to which the company was negligent. 

The following is the comment of the Law Times 
(London) on a recent English decision of interest to 
authors : 

An agreement between author and publisher for 


the publication of a book cannot be assigned by the 
publisher without the author's consent, and the fact 
that the agreement for publication was made with 
So it was 


a limited company makes no difference. 
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held by Mr. Justice Stirling in Griffiths v. Tower 
Publishing Company (75 L. IT. Rep. 330), and the 
decision, to be unquestionably 
correct, is of very great importsnce to authors. It 
had already been held, in Bradbury v. Hole (41 L. T. 
Rep. 250) and two other cases, that the contract for 
publication of a book forms an exception to the 


which appears 


general assignability of contracts, on the ground 
that the author trusts to the personal reputa- 
and skill of the publisher with whom he 


engages for his work to be placed on the market, 


tion 


and the principle of the decision applies to a com- 
pany as well as an individual, although the manager 
of the company, who may be the past member of a 
publishing firm which has merged its existence in 
the company, may be liable to dismissal at any 
moment, ‘*‘A limited company,” says Mr, Justice 
Stirling, ‘‘may have a reputation in a particular 
manner of producing books and ina mode to attract 
the attention of the public; and the author selecting 
such a company as publishers may very naturally do 
so in the reasonable expectation that the company 
—although its members and officers may fluctuate— 
may nevertheless consider themselves under an 
obligation to maintain the reputation which they 
have acquired.”’ The unsold stock was ordered to 
be sold forthe benefit of all parties interested, 
including the company’s creditors. 

The following advice is given by the Law Times 
to a correspondent in relation to the best method 
of devising English real estate owned by an 
American: 

The will as to the English freeholds and lease- 
holds must be made in English Form. (Dicey’s Con- 
flict of Laws, 516, 519, 523.) 


for the American to make a separate will in Eng- 


The simplest way is 


lish form for the English property, and in his 
American will to refer to his English will as govern- 
ing the devise of the English property. 

- 


THAew Books and New Editions. 


THz Mecuanics’ Lien Law or rue STATE oF New 
York, revised and enlarged, with all the amend- 
ments, and applicable to the entire State, also 
the Lien Laws as to municipal property in in- 
corporated cities, railroads, oil wells, ete., with 
notes of judicial decisions and a full collection 
of forms, by William L. Snyder of the New 
York bar, third edition, Baker, Voorhis and 
Company, New York, 1896. 

Since the enactment of the Mechanics’ Lien Law 
of 1885, the laws relating to that subject have be- 
come somewhat simplified as well as classified by 
reason of the provisions of that act and the acts 


amendatory thereof. Previous to that time the law 


relative to mechanics’ liens was scattered through 








the statute booksin such a way as to render any- 
thing like systematic treatment absolutely impossi- 
ble. The first edition of Mr. Snyder’s work in 1890, 
as well as the second edition, was received by the 
bar as a convenient hand book for the purpose of 
arriving at the text of the act as well as the deci- 
sions under it. In his preface to the third edition 
he calls attention to the fact that the law was 
amended in 1895, in three respects, and again in 
1896 two amendments were made to the acts rela- 
tive to this subject, and in addition, under chapter 
915, Laws of 1896, liens were given to stone-cut- 
ters, paving-cutters, block-breakers and quarrymen. 
Mr. Snyder has brought his work down so as to 
include decisions in 149 New York, 6 Appellate 
Division and 16 Miscellaneous Reports. The work, 
like the previous editions, is so arranged as that the 
decisions of tne courts follow under the sections of 
the act to which they relate, with appropriate sub- 
divisions and catch words, so that the substance of 
the law as fixed by judicial decision, relative to 
sach portion of the act, can be readily found by 
reference to the reports of decisions under the 
proper sections. It is not the fault of Mr. Snyder 
that the arrangement of the original act is exceed- 
ingly careless, illogical and inconvenient, and he 
has only followed the work of the legislature in 
The forms are arranged following 
the text, and cover substantially all the procedure 
which will be found necessary in the filing and 
enforcement of the lien. The work does not pur- 
port to be a treatise on the subject, but a collation 
of authorities, and seems to perform in that respect 
It will save an attorney much 
weary wandering through the digest under the title 
and relative topics, and enable 
him to turn to the page of the reports where the 
rules are formulated under the provisions of the 
act. 


that respect. 


all that it promises. 


‘*mechanies’ lien ’ 


Tue Law or Evrpence In Crvim Cases, by Burr 
W. Jones, of the Wisconsin Bar, lecturer on 
the Law of Evidence and other subjects in the 
Law School of the University of Wisconsin, in 

Bancroft- Whitney Company, 

San Francisco, 1896. 


three volumes. 


It is impossible to take up this work without 
feeling that it has not full justice done it by the 
dress in which it is forced to appear; in other 
words, that its publication in three volumes of the 
pony series does injustice to the character of the 
While useful to the student, it is a work 
which might well be of value to the practitioner, 
but rightly or wrongly a lawyer becomes accus- 
tomed to the orthodox law sheep volume, and is 
very much disinclined to take up volumes such as 
these for the purpose of examination when in search 
of a legal rule or principle. The work, therefore, 


work. 
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it seems to us, is handicapped in the first instance 
and not likely to receive the thorough examination 
and full appreciation which it might otherwise de- 
serve. It does not purport to be a hand-book for 
students, but the author states that his primary 
object has been ‘‘to furnish a convenient text-book 
for trial lawyers, stating tersely the rules of law 
which govern in the trial of civil cases.” These 
considerations are, however, beside the merits of 
the work, which deals very fully with the rules of 
evidence, and seems, so far as arrangement is con- 
cerned, to be based to a very considerable extent 
upon that adopted in Greenteaf’s Evidence, and 
treats with a considerable degree of fullness the 
main topics pertinent to the theme, beginning with 
evidence in general and following it by a discus- 
sion of presumptions and closing with the examina- 
The 
rules laid down seem to be clearly and _tersely 


tion and cross-examination of witnesses 


stated with reference to the authorities upon which 
they are based. 
ticing lawyer will take exception to the plan of the 
work, under which the authorities are placed as 


Here again, however, the prac- 


foot notes at the end of each section of the work, 
being referred to by numbers. This is one of the 
features of the series, and is used to a very con- 
siderable extent by text writers. It is, to say the 
least, of doubtful utility, but in a book made up as 
is this, the size of the page being such as that the 
notes cannot well be placed at the bottom of the 
page, but are placed at the end of each section, it 
is exceedingiy inconvenient. We for 
stance, that under section 794, relating to transac- 
tions with partners or agents, six pages intervene 
between the commencement of the section and the 
first of the thirty-two notes which follow. This is 
certainly exceedingly troublesome and inconvenient 
and detracts very much from the value of the work 
as a book of reference. The authorities cited are 
selected from the different States of the Union, the 
Federal reports and from the English decisions, 
and appear to give very fully and fairly. the sub- 


note, in- 


stance of the rules which have been adopted by our 
courts. There is a marked absence of the decisions 
of the courts of New York and Massachusetts, 
which is quite noticeable in view of the fact that 
courts of last resort of these States stand next to 
the United States Supreme Court as authority. 
Under the ‘‘ mode of using memoranda,” there is 
no ,New York case cited, although Kansas and 
North Carolina courts each find a place in the foot 
note. The decisions of the New York courts have 
been quite full upon this subject and would seem 
to be worthy of reference. So large a number of 
treatises have already been published upon the law 
of evidence, many of them being exceedingly care- 
ful and exhaustive, that a new candidate for a place 





among the leading works on this subject must pos- 
sess exceptionally good qualities. It will remain 
for time to test the question as to whether this 
work is entitled to a foremost place among text- 
books on this subject. 


ome _ -_ 


Aotes on Recent American Decisions. 





BANKS — NEGOTIABLE PAPER.— The fact that one 
member of a firm in discounting a note payable to 
the firm directs the proceeds to be placed to his 
personal credit, eld sufficient to put the banker 
upon inquiry. (Brown v. Petit [Pa.], 35 Atl. 865; 
Cooper v. McClurkon, 22 Pa. St.80; Tanner v. Hall, 
1 Pa. St. 417.) 

EvipENcE. — A separate account book, contain- 
ing no charges except against a decedent, Held in- 
admissible to prove the claim. (In re Fulton’s 
estate [Pa.], 35 Atl. 880.) 

FRAUD — ATTORNEY AND CLIENT.-— False repre- 
sentation by an attorney, whereby his client is 
induced to execute a note for an extortionate fee, 
held positive fraud. (Manly v. Felty [Ind. Sup.], 45 
N. E. 74; Kramer v. Williamson, 135 Ind, 655; 
| Bigelow, Frauds, 496; White v. Whaley, 40 How. 
Prac, 353; Ryan v. Ashton, 42 Iowa, 365.) 

Fraup — WAlverR — A fraud committed in the 
purchase of goods is waived by the seller when he 
Fraud in the 
chase of goods on credit does not affect the validity 


sues for the purchase money. pur- 
of a general assignment subsequently made by the 
purchaser. (Bank of Little Rock v. Frank [Ark.], 
37 S. W. 400.) 

PAROLE PROMISE AS TO WILL.—The weight of 
authority is in favor of the position that a man may 
make a valid agreement to dispose of his property 
ina particular way, by will, and that such contract 
may be enforced in equity, after his decease, against 
his heirs, devisees or personal representatives (22 
Am. & Eng. Enc. Law, p. 974, and cases cited in 
note 2; Schouler, Wills {2d ed.], sec. 454 ; Wat. 
Spec. Perf. Cont., sec. 41; Fry, Spec. Perf. [3d 
ed.], sec. 223; Weingaertner v. Pabst, 115 IIL, 412, 
5 N. E. 385). 
with suspicion, and are only sustained when estab- 
lished by the clearest and strongest evidence. (Id.) 
There is a want of harmony among the decisions in 
regard to the enforcement of such contracts when 
they are oral, and in regard to the scope and 
applicability to them of the Statute of Frauds. 
Without entering into a discussion of the authorities 


But such contracts are looked upon 


upon the subject, we regard the case at bar as 
governed by the recent decision in this court in 
the case of Pond v. Sheean (1382 Ill. 312, 23 .N. E. 
1018). Portion of opinion in Dickey v. McKinlay, 
Supreme Court of Illinois in November, 1896 (45 
N. E. R. 134). 
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